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«6nAnruw  thi  cases  DiriRimiD    iv  tbb  dibtrict«  o»  vbit- 

HAMPSaUlBy  HASBACaHSBTTS  A«D  ftWHn-WiAmiy 
IV  TU  TBABS  1812  A«D  1813. 


BOB 


ruBLuaBD  sr  miitils  ivD  lqat. 

•••• 
I81f. 


USRfuir  OF  TH£ 

UUM  STJUIF9RB,  JR„  UMtVERtlTr 

LAW  BLPAaTMEMT. 


XASTRICT  or  MJISSACRUSITTS,  TO  WIT  : 

BUtrktCkrkUqffke, 

BS ^tmkmaoBl&UihAm  Ae  twentr-aevcnthday of  Apiil.  AJD.  18l5,nid in  tlie  t]iiii|u]iiiifh 
your  of  die  Itdependowe  of  the  UmtedStstei  of  America, /nAn  GolKfon,  of  die  aid  Distnet,liw 
depQiitcd  in  tbw  OfBoe  the  Tide  of  a  Book,  the  Right  whereof  he  clairas  as  Fnonetor,  in  the 
wvds  Ibllowinff.  f  «<e— Beportt  of  Caaet  Aligned  and  Detennined  in  die  Cirenit  Court  of  the 
tJnited  States  for  the  FSnt  cireait.  Vol.  L  Containing  the  Caicf  detennined  in  the  Diftriets  of 
Vew-Hainpilare,  Man—chmettt  and  Rhode-Island  in  the  yean  181S  and  1813. 

In  eonibrmi^  to  the  Act  of  the  ConereH  of  the  United  Statea,  taiiit]ed,**An  Act  fir  the  Enooor- 
tgement  of  Leuidngt  by  wearing  the  Copies  of  Mapi,  Charti  and  BookSy  to  the  AnAon  and  Pko- 
nrielon  of  such  Coptet,  daring  me  dme*  dicKin  mendooed ;"  and  abo  to  an  act,  indtled,  **  An 
Act  •ttpplemcntary  to  an  Aet,  indtWd,  An  Act  ibrtlK  Eneoangrment  of  Leanung,  br  aeeoring 
the  Copiei  of  Mapt,  Cham  and  Booka,  to  tiie  Authon  and  Proprieton  of  inch  Ccpiet  duriqg 
the  dmet  thcfcte  mentkaied :  and  extendiqgdie  heaefltt  thetoof  to  the  arts  of  derigning»aign^^ 
iiHORBKinNoncai«nBoaMf  nvm* 

WILUAM  a.  SHAW, 


ADVERTISEMENT. 


All  the  cases^  which  appear  in  ihis  Volume^  were 
decided  before  the  Sabscriber  assumed  the  office  of 
Reporter.  It  is  much  to  be  regretted^  that  the  gentle- 
man^  who  preceded  him,  was  compelled  by  his  lite- 
rary and  professional  pursuits,  not  only  to  relinquish 
the  office,  but  to  decline  the  labour  of  preparing  the 
Beports  for  publication.  The  task  would  no  doubt 
haire  been  executed  by  him  in  a  manner  far  mor^ 
satisfactory,  than  was  possible  for  one,  who,  to  say 
nothing  of  other  causes,  was  not  present  at  the 
arguments,  and  was,  therefore,  but  iil  qualified  to 
fill  up  the  outline  of  the  minutes  taken  in  Court. 

In  many  of  the  cases  of  the  Fall  Circuit,  i8lS,  a 
slight  sketch  of  the  argument  has  been  attempted, 
and  the  editor  feels  it  his  doty  to  apologize  to  the 
counsel  for  the  very  imperfect  manner,  in  which  it 
has  been  done.  A  consciousness  of  this  imperfection, 
combined  with  the  discoyery,  as  the  work  progress- 
ed, that  it  would  exceed  the  proposed  number  of 
pages,  induced  him,  in  the  succeeding  cases,  to  con- 
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IT  ADVERTISEMENT. 

fine  the  report  to  the  bare  statement  of  facts^  and  the 
opinion  of  the  Gourt^  which  fortunately  has  been 
aniformly  in  writing.  In  general^  however^  a  very 
fall  account  of  the  points  raised  will  be  found  in  the 
opinion. 

The  Subscriber  hopes  shortly  to  offer  to  the  Pub- 
lic more  full  reports  of  the  many  important  cases^ 
whicli  were  decided  in  tiie  year  1814.  This,  how- 
evw^  will  in  some  degree  depend  on  the  encourage- 
menty  the  present  volume  may  receive. 

When  the  Proposals  for  this  work  were  issued^  it 
was  supposed^  that  five  hundred  pages  would  easily 
contain  all  the  cases  intended  to  be  published. 
Thott|^  they  have^  in  fact^  extended  to  six  hundred 
and  fifty  pages^  it  has  been  thought  best  to  bring 
down  the  Reports  to  the  year  1814,  omitting  only 
such  cases  as  appeared  to  involve  no  important  legal 
principles.  It  is  presumed,  that  this  course  will  be 
most  satisfactory  to  Subscribers.  It  has  however 
rendered  necessary  the  addition  of  one  dollar  to  the 
price,  in  order  to  secure  the  reimbursement  of  the 
expense  of  publication. 

J.  GALLI90N. 

Boston,  April  26,  1815. 
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CASES  HEARD  ON  APPEAL. 


Thc  Shortstaple,  page  104.    ReTersed  by  three  Judges  against  two. 

The  Mars,  page  llk2.  Revened  by  four  Judges  against  three. 

ne  Baidd»  page  295.    Affirmed. 

United  Statm  vtmu  Arnold,  page  348.  ^Mfirmed. 

Van  Reimsdyk  versut  Kane  &  al.  pages  37 1  and  630.  AiBrmed  in  prin- 
eiple ;  bat  sent  back  to  ascertain  the  dami^es  due  on  protested 
Irills. 

The  Ship  FranciSv  Dunham  and  Randolph*s  chum,  page  445.  Affirmed. 
'  Colin  Gillespie's  claim,  page  614.    AfBrmed. 

.^— ^—  John  Graham's  claim,  page  618.     Affirmed. 

The  St.  Lawrence,  page  467.    Affirmed. 

The  Alenttder,  page  532.    Affirmed. 

The  Joaeph,  page  545.   Affirmed. 

The  Emulous,  page  563.  Reyersed ;  the  majority  of  the  Court  being 
of  opinion,  that  an  act  of  Congress  was  necessary  to  authorize  tho 
condemnation  of  enemy  property  within  the  United  States,  ai  or 
btfare  the  declaration  of  war. 

The  Julia,  page  594.    AiBrmed. 

The  Mary,  page  620.  As  to  the  ship,  affirmed :  as  to  the  cargo, 
lerersed  on  another  point,  it  appearing  on  the  farther  proof 
ordered  in  the  Supreme  Court,  that  the  cargo  was  protected  from 
capture  by  the  President's  Instruction  of  the  28th  of  August,  1812. 

CASES  TET  PENDING  ON  APPEAL. 
The  Ship  Octarla,  page  488.    From  a  subsequent  decree  on  the  facts. 
United  States  verntt  Cornelius  Coolidge,  page  488. 
■  versus  Stephen  O.  Clark,  page  497. 

In  no  other  cases  here  reported  hare  appeals  been  interposed. 
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^JOSEPH  8TORT«  Anodate  Jortitt  of  the  Supreme  Cmrt 
I  JOHN  S.  SHERBURNE,  DWtrki  Jndse. 


UmTKD  Statu  versus  Jonathajt  Frzsch. 

Tbe  Circuit  Court  has  no  authority  to  itBue  a  kabeas  etrpus  for  the  pmpow 
of  rarrenderiiig  a  principal  in  diaebaife  of  his  bail,  where  tbe  principal  is 
confined  in  gaol  merely  under  the  proeem  of  a  State  Court ;  nor  vill  the 
Court  discharge  the  bail  of  snch  party,  who  have  become  bound  by  recog- 
nisance in  the  Circuit  Court  to  answer,  Ac.  merely  on  account  of  such 
impediment;  bat  in  thdr  discretion  the  Court  will  respite  the  reeognisaiiee. 


lifFORMATioir  against  the  defendant  for  a  misdemeanor, 
ID  loading  merchandize  in  a  sleigh,  with  intent  to  export 
the  same  to  Catuula,  contrarj  to  the  act  9  Jan.  1809,  ch. 
72,  sect.  l.» 

At  a  former  term  the  defendant  had  been  arrested,  and 
had  recognised  in  court  with  sureties  for  his  appearance  to 
answer  to  the  information. 

Edward  Cutts,  Jun,  and  J.  ilfo^on,  for  the  bail,  moved 
for  a  habeas  corpus  to  the  sheriff  and  gaoler  of  Grafton 
county,  to  bring  up  the  bodj  of  the  defendant  to  surriender 
him  in  court  in  discharge  of  the  bail,  on  an  affidavit  that  the 
defendant  was  confined  in  the  gaol  in  said  countj  on  mesne 
civil  process,  under  the  authority  of  the  State  of  New- 
Hampshire. 
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Humphreys^  District  Attoniej^  opposed  the  motibit.. 

Bjt  the  Courts  We  hmv^i  bo  autherity  in  tkis  case  to 
WBue  a  habeas  eorptts.  The  authority  giyen  by  the  judi- 
cial act  of  1789,  cb.  20^  sec*  14»is  confined  to  cases,  where 
the  party  is  in  custody  under  colour  of  process  under  the 
authority  of  the  United  StaieSf  or  is  committed  for  trial 
before  some  court  of  the  Ui%ii9d  States^  or  is  aecessary  to^ 
be  brought  into  court  to  testify.  It  does  Mft  extend  to 
cases  where  the  process  is  from  a  stete  courts  and^  the  eli^t 
is  to  surrender  the  party  in  discharge  of  bail. 

The  counsel  for  the  bail  then  moved  to  discharge  the 
bail  from  their  recognizance,  on  Ae  ground  fhat  as  it  had 
tMiCaK9#  imf  Visible  tobriAg  the  defeadattt  lata  coiw^  without 
any  defeullf  on  his  or  their  paH^  ibey  eughlf  not  t&  be  suf- 
ferers \  and  in  support  of  the  motion  they  cited  6  T.  A. 

* 

By  the  Coxixf-    There  is  no  sufficfent  ground  (or  die 
application.     There  is  no  physical  or  Ibgal  impossibility  of 
producing  the  defendant*     The  cases  cited  may  be  good' 
law ;  but  they  proceed  on  the  principle,^  that  by  operation, 
of  law  the  defendant  had  been  discharged  of  the  process,, 
or  had  been  placed  beyond  the  reach  ^  the  bail.    Nor  can 
it  be  saidt  that  the  defendairfi  has  been  gMtlty  in  the  present 
ca^e  of  np  de&nlt..    HJs  icery  confinement  may  have  been' 
tbe  result  of  bis.  €>wa  ue^igence  on  mcong-    The  circum- 
stFuices  oC  the.  ease,  may  focnisb  reasona  for  a  respite  of  the 
rQCognizAQce  to  the.  neijli  twn,,  and  a,  oontinuance  of  tiift 
information^    How  can  thu  court  foresee,,  that  at  another 
term  the  defendant  will  be  in  civil  confinement  ?    IT  ther 
bail  were  now  discharged,  and  tJiie  defendant  should  ulti- 


iMtoly  be  leletsed  firotn  kb  uBprMMMuneiit,  we  Iwre  md 
fltteSLDB  to  prevest  hiB  eici^  fretn  puyshiaeBl  imder  the  wU 

of  Congreu* 


TTinTBD  Statcs  venus  Jomr  BCasv. 


Tlitci9«rtifioii#rgiM*i  <D  •  ftrd^  Mfltfry,  ««ttMiy  t»  fte  iH  oT  •  JaB 
tm,  dk  72t  B.  1.  ii  m  Bbdaaenor,  «rwlMh  1ta<3iraHtCOTt 
eopnsmee*,  and  it  weiM  the  prateoidoD  MBiy  veU  be  by  I 


ItrroBMAViov  for  a  wmdememior  for  loediiq;  ftve  tout  ef 
fHMurl  aaiies,  &c.  io  a  deigh,  with  intent  io  export  tte  wuak 
lo  Canada^  contntfy  to  the  inrt  sectiDO  ^  Ibe  det  9  JflU 
1809,  ch.  72.* 

Two  questions  were  made,  1.  Whether  the  Circuit  Court 
had  origiilal  juriadictioD  of  the  «fliiic#.    2.  If  00^  whether 

lajr« 


MdsoHf  for  defondnty  centendad  that  tin  wia  «ubata#* 
iidlj  a  rait  finr  a  p^ialtj,  and  that  hjr  Ae  fm&cial  act  34 
8tfit  17M,  eh.  20»  exelutivejarisdictidB  was.  fjKVfm  to  the 
Distiict  Court  of  aH  aoits  isr  penaltlea  and  forfeitorai^ 
If  the  doctrhie  were  held  otherwise  m  the  praaiBirt  cise»  the 
IMstriet  Court  would  be  ceaqrietdj  oasted  of  ita  exdasii^ 
jariadictiDni  For  if  die  UniM  SiaUB  chose  to  proceed 
by  waj  of  JMi  tor  the  fomitjf  the  Dnrtriet  Court  woold 
haro  juriadktiou :  W  hy  d^/brmafvew,  then  the  Circuit 
Covt  woidd  haw  jarUictio&riaritfail  nsme  eaaa#  It  cauM 
aot  be  corroet  to  eoolendi  thai  the  jmiidictioB  of  fbe  oooet 
depcnAsd  aksgatbar  ow  the  Huida  of  piosMutiaii. 

HmnpkreySf  District  Attoniey,  contended,  that  although 
ft  was  true,  that  the  judichd  act  of  1749  gare  the  District 
Coarf  ea^ehurire  jurisdictiofi  of  sc  its  for  penalties  and  (or- 

,*■ 
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feitureS)  yet  it  was  also  true,  that  the  present  was  not  a  Mtf 
for  a  penaHj  or  forfeiture,  but  a  criminal  proceeding.  The 
act  had  declared  it  a  high  misdemeanor;  and  if  so,  it 
clearly  came  within  the  cognizance  of  the  Circuit  Court,  as 
that  Court,  hy  the  judicial  act  of  1789,  had  <<  cognizance 
of  all  offences  cognizable  under  the  authority  of  the  United 
Stales.'* 

As  to  the  second  point,  the  mode  of  prosecution  is 
founded  on  the  12th  section  of  the  act  of  9  Jan.  1809,  ch. 
72,  which  provides,  that  all  penalties  and  forfeitures  under 
that  act  might  be  recovered  by  an  action  of  debt,  or  by 
information  or  indictment;  that  this  language  was  to  be 
construed  to  apply  distributively,  and  that  an  informaticm 
properly  lay  in  all  cases  of  misdemeanors. 

By  the  Court.  As  the  act  has  declared  the  transaction 
to  be  a  high  misdemeanor,  punishable  by  fine  and  forfeit* 
ureof  quadruple  the,  value  of  the  merchandizes  attempted 
to  be  exported,  it  is  clearly  a  crime  against  the  United 
States f  and  not  a  sttit  for  a  penalty.  It  is  therefore  within 
the  jurisdictiob  of  this  Court.  The  fine  is  to  be  assessed 
by  the  Court ;  not  found  as  a  penalty  by  a  jury.  In 
United  States  vs.*  John  Tyler y  at  the  last  term  of  the 
Supreme  Court  (February  1812)  in  a  prosecution  on  this 
same  clause,  the  Court  held  that  the  fine  and  quadruple 
value  must  be  assessed  and  adjudged  by  the  court,  and  not 
by  the  jury.  We  incline  to  think  that  the  cause  is  right- 
fully prosecuted  by  information ;  and  even  if  we  doubted, 
we  should  reserve  the  question  until  after  verdict  for  the 
United  States^  to  be  argued  on  a  motion  in  arrest  of  judg- 
ment. CwfUimudfoT  trial. 

Memorandum*  This  first  point  was  again  moved  and 
fully  argued  at  the  ensuing  October  term  in  the  same  cause, 
by  the  permission  of  the  court,  and  overruled. 
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CIRCUIT  COURT  OP  THE  UNITED  STATES, 

SPRING  CIRCUIT, 

MikflSACHUBETTS^  MAT  TERM,   1812,  AT  BOSTON. 


BEFORE 


C  JOSEPH  STOUT,  Acaodatc  Jivticfi  of  the  SopreneCoint. 
(  JOHN  DAVIB,  IMHriet  Judge. 


Uvmo  States  vernu  Samuel  Wonmv,  Joe. 

No  appeal  lies  firom  the  Diitriet  to  the  Ciranit  Coort  id  ai^  caoNt,  eioept 
civil  causes  of  admiralty  and  maritime  jiirisdictioD.  Thereifare  in  debt  for 
a  penalty,  tried  id  the  Distriet  Court,  no  appeal  lies.  Where  a  caose  hat 
OBce  been  tried  by  a  joiy  in  the  Diflikt  Coort,  there  cannot,  evco  ini^OMC 
an  appeal  lay,  be  a  new  trial  by  a  jniy  at  the  Circoit  Court  A  writ  of 
error  is  the  proper  process  to  correct  the  errors  of  the  District  Court  is 
eonunonlaw  actions. 

JLhib  action  was  debt  for  a  penalty  incurred  under  the 
3d  section  of  the  embargo  supplementary  act,  Jan.  9,  1808, 
ch.  8.  The  defendant  pleaded  in  the  District  Court,  the 
general  issue,  nil  debet ;  upon  which  issue  was  joined,  and 
a  verdict  was  found  for  the  defendant ;  upon  which  the 
District  Court  gave  judgment  for  the  defendant,  and  the 
TJniied  Steves  filed  an  appeal  to  this  Court.  And  now  at 
this  term  two  questions  were  made  and  argued  by  George 
Bldkty  District  Attorney,  for  the  United  States^  and  by 
William  Prescottj  for  the  defendant. 

STORY y  J.  (the  District  Judge  not  sitting  in  the  cause) 
after  stating  the  facts,  said : — Two  questions  have  been 
argued :  1.  Whether  this  action,  being  a  common  law  suit, 
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can  he  brought  before  this  Court  by  appeal,  or  ought  Mt 
to  be  by  writ  t^  error.  2.  Supposing  the  action  right- 
fully before  the  Court,  whether  the  facts  are  again  to  be 
submitted  to  a  jury  ia  this  Court,  or  the  appeal .  submits 
questions  of  law  only  for  the  consideration  of  the  Court. 

By  the  judiciary  act  of  ir89,  ch.  90,  ■•  91,^  am  appeal 
is  given  from  the  District  Court  to  the  Circuit  Court  from 
final  decrees  in  causes  of  admiralty  and  maritime  jurisdiction! 
where  the  matter  in  dispute  exceeds  ^he  sum  or  value  of  ^300, 
exclusive  of  costs.  And  by  the  9SA  sectioa  of  the  same 
act,  final  decrees  and  judgments  in  civil  actions  in  the 
District  Court,  where  the  matter  ia  digpute  exceeds  the 
sum  or  value  of  ^50,  exclusive  of  costs,  may  be  re-examined 
in  the  Circuit  Court  by  a  writ  of  trrar. 

In  the  language  of  this  act,  there  is  a  marked  distinction 
S)etween  appeals  and  writs  of  error ;  the  former  bemg  ap- 
iplied  to  admiralty,  the  latter  te  cmnnon  law  proceedings. 
And  80  it  was  considered  by  the  Supreme  Court  of  the 
United  States^  in  Wtscart  vs.  D^Auchy,  8  DalL  SSL  and 
in  United  States  vs.  Ooodwinj  Feb.  term,  1B19* 

Under  this  statute  of  1789,  it  is  very  clear  that  the  a|^ 
pellate  jurisdiction  of  the  Cfarcuit  Court,  in  mil  actfans  aft 
common  law,  could  be  exercised  by  way  of  writ  of  errof 
ionly,  and  not  by  appeaL 

But  it  has  been  supposed,  that  the  act  of  3d  March,  1809^ 
«fa.  93,  s.  2,'  has  given  the  remedy  by  appeal,  as  well  in 
common  law  as  in  admiralty  actions,  where  the  sum  exceecf- 
«d  |S0.  That  act  provides,  **  that  from  aD  final  judgment* 
or  decrees  in  any  of  the  District  Courts  of  the  United 
States,  an  appeal,  where  the  matter  in  dispute  exclusive  of 
costs  shall  exceed  the  sum  or  value  of  $50,  shall  be  allowed 
.to  the  Circuit  Court  next  to  be  bolden  in  the  district 
'Where  such  final  judgment  or  judgments,  decree  or  decrees^ 
may  be  rendered;  and  the  Circuit  Court  or  Courts  are 


tetky  aafluiriaBdaBd  rcqidrvd  to  reccirey  hear^  aad  deter- 
nbe  such  appeal ;"  and  lirovallfiMl  jadgmeDto,  or  decrees^ 
MuderedyOr  to  be  rettdefed,^ its  may  Gireslt  Coorty  &c.  ia 
any  casea  of  equity ,  af  adaiinl^  and  iiuvitiaie  j«riBdietioii> 
aid  of  prize  or  no  priae^aa  appeal,  where  the  matf^  hi  dii- 
piite»  e\^bmte  el  eoata,  esceeda  the  aim  or  Taloe  ei  PVI9§, 
ahaO  be  allowed  lo  the  Supreme  Cburt  of  the  United  BtmUM. 

Thv  act  doea  not  m  term  repeal  the  apellate  joriaAe- 
Hoo  of  the  Cireait  Coofl  by  writ  of  error  in  errO  actiona^ 
paoyidod  by  the  act  ot  ITM^  And  oaleaa  aneh  were  the 
hrtoittktt  oC  die  Legiriatare,  we  oogM  not  to  conateoe  tte 
icpeal  aa  within  the  parview  of  the  act.  That  the  proceao 
by  writ  of  enM^  yetreaMana,  aa  provided  by  the  ai^  of  1789, 
aeoDW  aAaiHed  by  the  inTWable  practico  n*  every  other 
ohwvt^  and  waa  conceded  by  the  Court  in  the  caae  UwiitS 
Mate  tn^  thodmn. 

Bat  ilia  argoed»  that  ereotf  the  remedy  by  error  remain^ 
yoC  die  net  of  1893  hao  giveft  the  pvty  an  election  lo  pro^ 
e#ad  by  If  peal^  Hfd  that  Oe  esqpreaaiony  aS  final /ndgfOMiilt^ 
ia  pecdiarly  po&itedtoconMion  law  proceedfiDga^  and  ^dl 
ibd  dtorcM^  to  adburalty  procoe^nga>  It  aeentf  admittiec^ 
ttttt  if  the  eiqpreasioii'  had  bee»  confined  to  flie  worda,  **aD 
flnlilecfear^'^the  act  woaU  bai^  been  restrained  to  the  latter 
proceedGnga.  But  it  is  very  clear^  Aat  the  wOrd  juigmmiM 
in  not  used  in  the  act  ifroontradiatinction  to  decree^  but  rather 
m  expfauMttoty  or  equirafenl^  For  in  the  same  claoae,  the" 
wordjfid^jfiiMil'ia  exelnaiTely  applied  to  adaiiraity».or  equity 
said  prine  causea*  K  then  the  word  be  not  used  wt  a  sense 
flnnUbsting  tf  reafriction  lo  eoannon  law  actions,  the  argn- 
nwnt  bajlt  upon-  ifl  ia  without  fiiondatioD^ 

ITpon  fhe*  eonstraetion  urged  by  the  UhUlsd  States^  tte^ 
partieo  bdow  wotdd  hitv^e  »ri^t  to  an  appml  to  the  next^ 
Circmi  Cawrt^oz  to  a  writ  of  error  within  five  years  to* 
ttaraamo  Qamk   Aaid^yotin^eithcr  case>  aa  I  shall  preaently 
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shew,  the  same  points,  and  none  others,  would  come  before 
the  Court.  Can  it  be  imagined,  that  the  Legislature  could 
intend  a  difference  of  remedy  in  cases  where  no  benefit 
could  arise  ?  or  to  provide  for  the  re-examination  of  the 
same  cause  at  the  next  court  onlyy  and  yet  at  the  same 
time  provide  for  its  re-examination  within ^ve  years  ? 

In  order  to  understand  the  act  of  1-803,  let  us  consider 
the  mischiefs,  which  were  supposed  to  exist  previous  to  its 
passage.  In  the  first  place,  common  law  causes  might  be 
re-examined  in  the  Circuit  Court,  where  the  sum  in  dispute 
exceeded  |^50 ;  but  admiralty  causes  could  not  be  re-ex- 
amined, unless  the  sum  in  dispute  exceeded  ji300.  This 
was  an  inequality  difficult  to  sustain  upon  any  acknowledged 
principles.  For,  generally  speaking,  admiralty  causes  might 
involve  as  important  and  intricate  questions,  as  the  questions 
on  the  other  side  of  the  District  Court.  In  the  next  place, 
causes  of  admiralty  and  maritime,  as  well  as  of  equity  juris- 
diction, were  in  all  the  superiour  civil  law  courts  reviewed 
by  the  process  of  appeal,  and  not  of  error.  The  nature 
and  effect  of  an  appeal,  and  the  manner  of  conducting  it, 
were  well  understood  in  causes  of  this  character.  But  the 
act  of  1789  had  provided,  that  equity  and  admiralty  causes 
should  be  re-examinable  in  the  Supreme  Court  by  writ  of 
error.  Much  embarrassment  arose  from  this  restriction; 
and  it  was  very  early  decided,  that  in  such  cases  the  Court 
could  not  examine  any  facts,  but  what  appeared  in  the  de- 
cree of  the  court  below ;  and  that  if  there  was  no  statement 
of  facts  in  the  decree,  the  parties  were  forever  precluded 
from  correcting  an  erroneous  decision.'  In  admiralty  and 
prize  causes,  foreign  sovereigns,  as  well  as  foreign  subjects, 
might  be  deeply  interested  in  the  investigation  of  the  facts, 
as  well  as  the  law  of  the  case.     In  equity  causes,  the  decree 

9  IFtsairf  vs.  ly^AMkyy  3  DtoU.  'S2\.'-Jtwiwngi  vs.  Biig  Perseveranct,  3  Doll. 
S37.^BI(Rfie  vs.  ^S^P  CarUfy  4  DaU,  22,^UnM  SktUi  vs.  Hoh,  ifc  I  Cnauh, 
318. 
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wiB  necefuooilj  shaped  in  many  iiBtuices  by  a  miamltt  id- 
qairj  into  hctSf  and  the  reaoh  of  the  eridence,  aa  wd  aa 
the  propriety  of  relief,  were  qneationa  afanoat  ioaepaiablj 
connected.  An  appeal  in  bofli  claaaea  of  canaca,  would 
enaUe  the  highest  ti%nnal  d  the  nation  to  dispense  jnatice 
with  greater  certamtj,  and  greater  satisfiictioDydian  the  mode 
akead J  prescribed,  entailed  aa  it  was  wifli  the  technical 
niceties  of  the  conunon  kw.  Considerationa  of  Aia  natnr^ 
combined  with  the  acknowledged  benefits  of  an  adherence 
to  established  usages,  conld  not  bS\  to  attract  the  attendon 
of  the  liegislatnre.  And  according/,  first  by  the  act  of 
1801,  (which  I  shall  hereafter  consider)  and  snbseqnently 
bj  the  act  of  180%  now  before  us,  the  Legislature  placed 
admiralty  and  common  fatw  causes,  as  to  appellate  jurisdic- 
tion, in  the  same  grade ;  and  gaye  a  remedy  by  an  sppcal 
to  the  Supreme  Court  instead  ^rf'a  writ  of  enor)  in  causes 
of  admiralty,  fmze  and  equity  jurisdiction. 

If  then  the  apparent  mischiefii  are  c<Hnpletely  done  away ; 
if  the  obvious  intention  of  the  act  is  satisfied ;  if  tiie  reme- 
dy, aa  to  a  review  of  the  law,  is  in  fuD  fi>rce ;  why,  let  me 
ask,  should  we  extend  the  construction  6[  doubtful  expres- 
aions  beyond  these  legitimate  purposes? 

The  construction  of  the  act,  which  I  have  assumed,  is^ 
aa  I  q>prehend,  iDustrated  and  aided  by  reference  to  the 
ju^ciary  act  of  13  Feb.  1801,  ch.  75,  which  was  soon 
afterwards  repealed.  The  second  section  of  the  act  of 
1803,  is  a  substantial,  and  so  fiur  as  this  inquiry  extends,  is 
a  literal  re-enactment  of  the  33d  section  of  that  act.*  The 
34di  section  of  the  same  act  provides,  that  all  final  judg- 
ments in  civil  actions  at  common  law  in  any  circuit  courts, 
whether  brought  there  by  original  process,  or  removed  there 
&om  the  ststecourts,  and  '^all  final  judgments  in  any  of  the 
district  courts  of  the  Untied  StaUa  may,  where  the  mattisr 
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in  dispute;  exclasive  of  coBts,  Bhall  exceed  the  emu  or 
value  of  ^2y000,"  be  reexamined  by  a  writ  of  error  return- 
able to  the  Supreme  Court  of  the  United  StvU$. 

Now  it  has  been  held,  that  as  the  law  stood  after  the 
passing  of  this  act,  and  before  its  repeal,  the  parties  had  aa 
election,  where  the  cause  exceeded  the  value  of  {2,000,  to 
earry  it  under  the  act  of  1789,  hj  a  writ  of  error  from  the 
District  to  the  Circtiit  Court,  bui  wiHumi  the  priHlege  isf 
proceeding  fiiriher;  w  under  the  34&  section  of  the  act 
of  1801,  to  proceed  wUh  the  cause  by  the  same  process  di- 
rectly to  the  Supreme  Court,  passing  by  the  Circuit  Court. 

Yet  if  it  were  true,  that  under  die  33d  section  of  the  act 
of  1801,  (a  substantive  original  of  the  2d  sect*  of  the  act  of 
1803)  a  civil  action  at  common  law  might  have  been  carried 
by  appeal  to  the  Circuit  Court,  where  it  exceeded  {2,000 
in  value,  it  might  afterwards  under  the  act  of  1789,  have 
been  removed  by  vfrit  cf  error  to  the  Supreme-  Court  ; 
although,  if  the  same  cause  had  been  carried  to  die  Circuit 
Court  by  mrU  of  error ^  (which  might  well  be)  and  not  hj 
appeal^  the  Supreme  Court  would  have  had  no  jurisdiction. 
It  would  therefore,  on  such  construction^  be  in  the  power 
of  the  appellant  or  dissatisfied  party,  to  give  or  oust  the 
jurisdiction  of  the  Supreme  Court  in  the  same  cause ;  net 
from  any  difference  of  the  nature  of  the  questions  to  be  re* 
viewed,  but  merely  from  the  nature  of  the  process  to  be  era* 
ployed.  Against  the  obvious  intention  also  of  the  act,  he 
might  obtain  the  opinion  of  three  succesmve  courts,  when 
the  law  studiously  pomted  the  election  to  one  of  two,  the 
Circuit  or  the  Supreme  Court. 

If  such  a  construction  were  not  admissible  under  the  act 
of  1801,  neither  can  it  be  under  the  act  of  1803;  The  fam- 
guage  is  the  same  in  both ;  and  the  words  are  completely 
satisfied  by  restraining  the  *' judgments  and  decrees,'*  from 
which  an  appeal  lies,  to  those  rendered  in  admvalty  and  ma- 
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jitiiiie  proceedi^p,  lemag  cml  wts&nm  «t  cobuhod  hw,  as 
tbey  stood  ndor  the  act  of  1789. 

If  indeed  a  costnry  legialatiy e  kitantioD  were  apparent^ 
we  akooid  bow  to  it.  Bat  aa  sack  intraitioa  may  well  be 
doubled ;  aa  Ibe  incoDTomencea,  which  I  have  8ii|ggeated» 
vooU  arise  firom  the  coostmctioii  now  contended  for  by  the 
Uniied  Stata  ;  and  as  an  muf orm  practice  to  the  contrary 
lias  prevailed  in  every  other  cireoity  and  seems  to  have  been 
ncognised  by  the  Sofreme  Comt  itaelf ;  there  aeems  little 
reason  at  lius  timetopicsame,  that  the  Lepalatnre  conldiii^ 
tend  to  anbject  the  appellate  jurisdiction  of  its  concts  to  inch 
wnmeaning  mceties. 

My  opinioD  acciNrdingly  is,  thoaghitis  formed  withmach 
dUMence^  that  the  act  of  1803,  so  fiur as  itrespectsthe  Dis- 
trict Conrt^  uses  the  word  vpped  in  a  technical  senae,  and 
q^liea  it  to  ^^decrees  and  jndgvnents'*  in  canses  of  admi* 
taHy  and  maritime  jurisdictien  4ialy.  So  that  now. such 
canses  maybe  removed  to  the  appellate  Court,  where  they 
exceed  $M  in  value ;  whereas,  before  thai  time,  they  mnst 
have  eiLceeded  fSOO  in  value*  As  to  the  appellate  jurisdic- 
tion  in  civil  canses  at  conunon  law,  it  remains  to  be  exerdaod 
by  way  of  writ  of  error,  regulaled  by  the  provisions  of  the 
act  of  17S9; 

But  it  is  not  my  intention,  whatever  might  be  my  opinion, 
to  reat  the  picsrat  canse  on  this  point*  The  second  point 
wluch  haa  been  argued,  involves  a  question  of  a  magnUnde 
vastly  more  important;  and  as  (in  my  opinion)  the  decision 
of  it  d^mitely  diapoies  of  the  pieseiit  canse,  I  shall  confine 
my  judgment  to  it 

Suppoaing  the  present  cause  is  rightly  before  the  courts 
it  is  admitted,  that  there  are  no  errors  apparent  upon  the 
record^  which  require  the  correcting  power  of  the  court. 
The  counael  for  the  United  Staiea  propose  to  try,  by  a 
new  jury^  at  the  bar  of  this  court,  the  whole  facts  which 
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bare  been  settled  bj  the  rerdict  of  a  jury  in  the  conrt 
beiowy  and  on  which,  it  is  admitted,  that  court  delivered  a 
right  judgment.  This  right  is  claimed,  not  from  any  error, 
for  which  a  nfew  trial  ought  to  be  granted,  at  the  discretion 
of  the  court,  but  as  an  inherent  right  of  the  party,  to  be 
exercised  at  his  own  discretion,  and  grounded  upon  the 
nature  of  the  proeeas,  by  which  this  cause  has  been  removed 
to  this  court ;  vis*  an  appeal. 

If  by  law  the  Uniied  Staies  have  this  right,  it  is  the  duty 
of  the  court  to  grant  the  new  trial,  whatever  might  be  their 
own  opinion,  as  to  the  wisdom  or  danger  of  such  a  practice. 
But,  called  upon  to  exambe  the  ground  of  this  right,  I  can 
neither  shrink  from  the  inquiry,  nor  heaitate  in  pronouncing 
my  own  decision.  I  have  examined  the  question  with 
deliberation  and  care ;  and  if  I  am  wrong  in  Ae  result,  I 
have  the  consolation  to  icnow,  that  there  exists  a  higher 
tribunal,  competent  and  willing  to  review  my  errors,  and 
to  apply  an  adequate  remedy. 

No  clause  has  been  shewn,  and  none  probably  exists  in 
the  laws  of  the  United  fiffa^es,  which  in  the  most  distant 
manner  hints  at  such  a  second  trial.  It  rests  altogether 
upon  the  local  practice  in  our  state  courts,  and  is  engrafted 
on  a  word  first  used  by,  and  now  generally  confined  to^ 
courts  which  never  acknowledged  the  trial  by  jury. 

The  word  <<  appeal''  comes  from  the  civil  law,  and  the 
nature  and  operation  of  an  appeal,  in  its  technical  sense, 
cannot  be  a  subject  of  doubt  in  the  proceedings  of  courts 
governed  by  that  law.  It  is  sometimes,  indeed,  used  witii 
us  in  legal  language  to  denote  the  nature  of  appellate  juris- 
diction, as  distinguished  firom  origmal  jurisdiction,  without 
any  regard  to  Ae  particular  mode,  by  which  a  cause  is 
transmitted  to  a  superior  jurisdiction.  In  this  sense  it  is 
used  by  Blackrtonep  *  where  he  speaks  of  the  Court  of  Ex- 
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dieqner  Cbamba',  aa  a  ciMirt  ''that  Intt  mo 
dictioii,  bat  is  011I7  a  court  of  appeal,  to  correet  the 
of  oAer  jmiidictioiia."  Now  it  ia  weH  knovB,  ttat  flab 
court  determiiies  canaes  brought  from  tho  comiH  <£  comamm 
taiTy  not  by  way  of  appeal^  bat  by  writa  of  enor.  80  abo 
the  Hooae  of  Peers  is  considered  by  the  aaine  el^aal  writer 
as  the  Supreaie  Coivtof  ifjipealof  the  empire. 

There  are  some  other  senses,  id  which  tike  word 
occurs  in  the  common  law,  wUch  I  mny  psas  orer  in 
^silenee,  as  they  have  no  application  to  the  preient  in- 
qoiry* 

Appeal,  {afpdlaKo  in  the  cini  hw,)  is  defined  ^ah 
h^triaris  jndieis  9enimiiM  ad  n^eriarem  prtnoeart:^ 
die  remoTsI  of  a  cause  from  the  sentence  of  an  inferior  to  a 
superior  jodge/  or  as  BUtckgtome  has  expressed  it,**  a  com- 
phdnt  to  ft  superior  court  at  an  mjustice  d<me  by  an  mferior 
one.  CUimttis  in  Us  Xiearicoit  has  collected  the  definitions 
^▼en  by  many  learned  civilians ;  but  they  aD  resdre  &eni- 
selves  into  the  abore.  Bach  of  these  definitions  accurately 
states  the  meaning,  but  not  the  mode  o(  proseeutiett  or 
effect  of  an  appeal. 

The  remedy  by  appeal,  as  known  and  practised  m  Eng^ 
landib  in  a  great  measure  ccmfeied  (for  I  speak  not  c^aum- 
mary  proceedings  liefere  magistrates,  or  appeals  of  death  or 
robbery)  to  causes  of  equity,  ecclesiasticral  and  admiralty 
jurisdiction ;  in  dl  of  which  no  jury  intervenes.  In  the  courts 
poBsesMiq;  these  respective  jurisdictions,  the  judge  is  in 
general  the  sole  arbiter  of  fact  and  of  law,  and  the  mode  of 
proceeding  b  borrowed,  almost  exclusively,  from  the  civil 
law..  It  is  undoubtedly  true,  that  in  courts  proceeding 
according  to  the  course  of  the  civil  law,  an  appeal  from  an 
inferior   to  a   siqierier  tribunal  removes  the  whek  pro* 
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ceedii^piy  and  luniaUj,  thoaf^  not  uiTariablj,«pei»t]ie  ftctsj 
M  well  as  tkelaw  to  re-examination.* 

In  cmirti  of  equity  in  Singkmd  it  ia  ottenriae,  for  jBIocIb* 
Mtane  *  speaking  on  thia  subject,  aajre,  <<  it  is  a  practice 
unknown  to  our  law,  though  conatantly  followed  in  the 
spiritual  courts,  when  a  superior  court  is  reviewiog  the 
sentence  of  an  inferior,  to  examine  die  juatiee  of  tli^ 
fimner  decree  by  eyidence  that  was  newr  produced 
below/'  And  in  the  appellate  cioucts  in-  JEngland^  in 
proceedings  according  to  the  course  of  the  comnaon  law^ 
writs  ol  error  are  the  modes,  by  which  these  courts  exer- 
cise their  jurisdiction, — and  the  facts  once  settled  bj  a 
jury  are,  while  the  judgment  remains  in  force,  forevor 
conclusive  upon  the  parties.  A  verdict  of  a  jury  can  only 
be  set  aside  by  such  courts,  where  &e  judgment  is 
reversed,  and  a  venire  facias  de  noM  is  awarded. 

We  ahoidd  search  in  vain  then  in  the  common  Jaw,  for 
an  instance  of  an  appellate  court  re*trying  the  cauae  by  a 
Jury,  while  the  former  verdict  and  judgment  remained  m 
Coll  force. 

The  practice  indeed  seems  to  be  a  pecutiarity  of  iVinp 
Ei^landf  and,  if  I  am  not  misinformed,  does  not  exist  in 
more  than  one  (if  any)  other  state  in  the  Union. 

So  early  as  the  year  1642  ^  a  colimial  statute  of  JIfoaM* 
duusOU  provided  for  appeals  in  all  cases,  civ3  aa  well  aa 
criminal,  from  Magistrates  to  the  County  Courts,  and  from 
these  to  the  Court  of  Assistants,  and  declared,  <<  that  if  the 
point  of  appeal  be  ip  matter  of  law,  then  to  be  determined 
by  the  bench;  if  in  fMiUer  qffactf  6y  the  bench  and  the 

•  maeartrs,  D*AwJ»y,3 DaXL:m,  " Aom tn iqqMl2a<«m« a Mnlenltt ic/im^ 
liref,iiM»  aUtgala  Okgare  H  mn  pnbata  probore,^  Clerk.  Fntm.  Aim,  Hi,  94.«^ 
jr«rfMi  V9.  U.  8.  &  Cmdi  9B1.---C^  lift,  a  lit  ^.  f.  4<-H(79i«,  4N^--' 
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jmrffif^  nd  todier^  <<tfiit  in  aO  caiat  af  appeil,  Aa 
court  qipealed  to  ahoald  judge  the  caae  acoasdiaB  to  tto 
fomer  avideaea,  and  no  other,  rectifyipg  wbat  waa  aanaa 
tiftOraiB/'  The  practice  of  appeala  thna  aatiUahady  waa 
racogniBed  and  confinned  by  aararal  pionncial  atalntBib 
and  even  axtanded  bj  the  adananon  of  new  endenea;»  and 
aawfdeaaon  the  appeal." 

The  lame  practioe  iiaa  coatinaed  to  the  pnaent  thnOy 
and  haa  been  aanctionad  by  ow  ooovts^  and  by  the  Lepi* 
hiare,  ^  aaid  ia  the  undoubted  prhrilega  of  e^my  caliaen  of 
MatBodmBMB  in  our  atnte  courts.  But  it  ia  n  priviiegB 
mating  by  atatnte^  and  not  by  conunon  law,  and  ia  cenai* 
deiod  by  our  conrta  aa  a  mere  legiahtirey  and  not  a  conati- 
taftmal  privilege."  I  haTe  reaaon  abo  to  believe  that  the 
aame  practice  in  the  atate  coorta  of  iVea^-fiiaMpahire  ^  and 
Bkadit'UUmi  dependa  dtag^her  on  atatntmy  bar." 

From  Ae  provalence  of  thia  pnc  tiee  in  the  courta  of  thia 
and  the  neighboring  Stataa,  concurring  with  tiia  infi» 
foeney  of  appeaia  from  Ae  deciaiona  of  tte  court  below,  in 
cirS  actions  at  coaunm  biw,  it  haa  happened  that  flna  quea* 
tion,  tf  it  haa  not  rinmbored  auh  aifimf to,  haa  at  least  never 
received  a  final  deciaian. 

Before  die  act  of  IWO^  it  ia  very  certain  thai  there  ceuM 
not  be  a  second  trial  by  jury  in  the  appeHate  courts,  for 
die  proceeding  waa  by  writ  of  error,  which,  accordiiq;  to 
Ae  law  of  Ao  courta  of  the  States^  aa  weU  ail  of  the  VniUi 
States f  could  in  general  resaoTO  oidy  enera  of  law,  and  if 
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aArmed,  lefi  Hbe  facts  decided  by  the  former  Terdict  eon- 
ctasiTe  on  the  parties. 

IT,  indeed,  the  act  of  1803  ghres  on  all  appeals  this  new 
trial,  bofrever  consonant  it  may  be  with  our  own  habits,  we 
should  recollect  that  it  overthrows  the  eataUished  jurispru- 
dence of  at  least  three  fourths  of  the  States,  and  abolishes  a 
fundamental  principle  o{  the  common  law.  Many  learned 
men  among  ourselves  have  lamented  the  eiistence  of 
reviews  and  appellate  trials,  from  their  pernicious  tendency 
in  tempting  to  the  horrible  crime  of  perjury,  and  in  provok- 
ing vexatious  litigation.  These  consideratimis  ought  not  to 
outweigh  the  positive  regulations  of  law ;  but  they  aflford 
ground  to  believe,  that  the  counsel  for  the  United  States 
may  be  contending  for  what  the  Legislature,  at  one  period, 
must  have  considered  a  mischievous  novelty. 

Let  us  now  consider  the  language  of  the  act.  It  declarei^ 
*^  that  the  Circuit  Court  or  Courts  are  hereby  authoriaed 
and  required  to  receive,  hear,  and  determine  such 
appeals ;''  and  in  precisely  the  same  words  del^ates  the 
same  authority  to  the  Supreme  Court  in  the  exercise  of 
their  appellate  jurisdiction.  In  these  words  1  can  discern 
nothing  that  alludes  to  a  new  trial  by  a  jury.  The  court 
(not  the  jury)  are  to  receive,  hear,  and  detwmine  the 
appeal ;  that  is,  the  whole  cause  brought  up  by  appeal.  In 
Bumy,  nay,  in  a  majority  of  cases,  there  is  nothing  to  try 
but  focts,  and  these,  when  decided,  leave  nothing  for  the 
court  to  determine.  It  is  certain  that  these  words  delegate 
BO  authority  to  the  Supreme  Court,  to  try  the  facts  by  a 
jury  in  causes  coming  by  appeal  before  that  court.  And 
it  will  be  difficult  to  contend  that  the  same  words,  in  the 
same  section,  applied  to  the  same  subject  matter,  are  to 
receive  a  different  construction. 

Nor  can  the  word  **  appeal''  be  with  propriety  allowed, 
as  importing  a  re-examination  of  the  facts  by  a  jury.    Its 
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ncQhred  wsie  at  olber  Iqpslalire  aeti  is  obnowly^  dilftr» 
eit>**  aad  in  the  langmge  of  the  cfarS^  and  eveo  the  godubod 
Iwiv,  it  is  dirac^y  the  rewne. 

Further — the  same  aection  provides,  that  **  snch  appeak 
^haJI  be  subJMt  to  the  aamOi  nii»8»  vecniatioiia  and  restric- 
lionsy  aa  ace  pseambed  ift  hnv  in  caae  oi  writs  of  error**' 
Naw  hj  Ism  ^^  diere  can  be  no  re^nrsal  of  a  judgment  for 
any  •»'0K  cfftfiCl^  nor  for  evrw  to  nding  a  plea  in  abate- 
meiil;  aipdwait^of  eiron  magrbabaenglhtwi&iii  five  years, 
m4»  aecwUy  nnst  be  taken  to  paoaecnle  snch  writs  and 
U^  answoK  damage  and  cosISs,  before  the  writs  of  enor 
ace  ftUonv#d.  it  is  contended  thai  this  cfauise  is  confined 
W  appeals  te  the  Supreme  Comrt,  and  does  not  extend  to 
^leda  to  tlie  Circnit  Court,  beeanse  such  appeals  most  be 
to  the  next  coort.  If  this  be  tme,  ought  it  not  to  induce  a 
doubts  whether  the  Legialatura  could  have  intended  to  apply 
^dha  remedy  by  appeal  to  cases,  which  were  before  remediat 
Ue  by  writ  of  error  in  the  Circuit  Court;  rince^  errara 
is  miiDg  pleae  in  abatement  and  errors  of  fact  would  be 
aubjeeled  to  revision  ?  Security  to  pay  damages  and  costs 
|Waa  requisabla  in  all  cases*  where  a  writ  of  error  lay,  but 
ant  where  an  ajqieal  lay,  by  the  act  of  1780.  If  the 
chose  now  aUnded  to»  lefeBa  to  the  Supreme  Court  only« 
m  the  pi^priety  of  security  in  the  one  court,  as  well  aa 
the  other,  would  seem  to  result  from  the  same  probable 
nriscfaiele^  the  argument  would  i^her  inclme  to  shew,  that 
die  appeala  to  the  Circuit  Court  were  considered  as  re^ 
atrained  to  admiralty  causes,  in  which  no  security  had  been 
aequirei  by  tike  i»rmer  law.  But  I  do  not  so  construe  the 
ehmse.  The  jdiole  is  coherent  in  language  and  in  gran^ 
nmr ;  and  eonstrumg  it  distributively,  it  may  well  be  mait^ 
tained,  that  an  appeal  to.  the  Circuit  Court  shinild  be  gov- 
erned by  the  same  rules  and  regulations,  as  a  writ  of  error* 

wjcf  27^6.1801.1.  S,5U,  S.L.270.  ^'' 22  §.  ^  Act  <^  vn». 
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viz. — That  nothing  but  errors  of  law  could  be  examined ;— * 
and  bj  the  same  restrictions,  viz.  the  taking  of  security  to 
prosecute  the  appeal  with  effect  and  to  paj  all  costs  and 
damages.  Where  the  language  of  the  law  pointed  to  so 
reasonable  a  course,  I  should  feel  no  desire,  by  any  ingenu- 
ity of  construction,  to  escape  from  so  beneficial  a  result. 

It  has  been  further  argued,  that  the  34th  section  of  the  act 
of  1789,1'  which  provides  ^<that  the  laws  of  the  several 
States,  except  where  the  constitution,  treaties  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law  in 
courts  of  the  United  States  where  they  apply,"  anthorieea 
the  court  to  re-try  this  cause  by  a  jury,  in  consonance  with 
the  laws  of  this  commonwealth.  If  this  argument  were 
correct,  the  courts  of  the  United  States  would  be  complete- 
ly governed  by  the  state  practice  in  all  cases  ;  and  reviews 
with  all  their  accompaniments  would  be  the  familiar  guestr 
of  the  Circuit  Court.  Nay,  even  a  new  trial  had  in  the 
present  case  would  not  be  final,  but  it  might  again  be  re- 
Tiewed.  But  it  is  very  clear,  that  such  has  not  been  the 
construction  of  that  section.  Its  true  exposition  is,  that 
the  rights  of  persons  and  rules  of  property,  as  settled  in  the 
States,  shall  be  guides  to  the  courts  of  the  United  States  in 
controversies  depending  before  such  courts.  As  for  in- 
stance, the  mode  of  conveying  real  estate  by  deed  or  b j 
will,  the  right  in  cases  of  intestacy  of  the  heirs,  in  the 
descent  and  distribution  of  estates.  In  the  case  of  Massie 
vs.  Westy  6  Cranchj  148,  which  was  a  suit  in  equity  before 
the  Circuit  Court  of  the  United  States^  the  facts  had  been 
found  by  a  Jury  in  conformity  to  the  State^practice  in  the 
Chancery  Courts  in  Kentucky  ;  but  the  Court  set  aside  the 
verdict  as  founded  in  irregularity. 

^IU,S.  L.  74. 
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I  have  emnined  the  sabject  thvs  far  open  Ihe  soppoai- 
lion,  that  it  depended  altogether  opon  the  acts  of  the  liegiria- 
tare.  Bat  it  takes  a  higher  range,  and  invcdTes  the  exposi- 
tion of  a  great  constitutional  i^t.  Whenever  it  becones 
onr  daty  to  decide  on  the  constitutionality  of  lavs,  sonnd 
discretion  requires,  that  the  Court  should  not  lightly  presume 
an  excess  of  power  by  the  legislative  body  ;  nor  so  cpostrue 
the  generality  of  words,  as  to  extend  them  beyond  its  law* 
fiii  authority,  unless  the  conclusion  be  unavoidable. 

The  constitution  <rf  the  United  Staits  provides  **thal 
the  Supreme  Court  shall  have  appellate  jurisdiction  both  as 
Id  law  and  fact,  witli  such  exceptions  and  under  such  regih 
lalions  as  Congress  shall  make." 

At  the  time  when  the  constitution  was  submitted  to  the 
people  for  adoption,  one  of  the  most  powerful  objections 
urged  against  it  was,  that  in  civil  causes  it  did  not  secure 
the  trial  of  facta  by  a  jury.    And  that  the  appellate  juris- 
diction of  the  Supreme  Court,  both  as  to  lawandfad^ 
would  enable  that  Court,  with  or  without  a  new  jury,  to  re- 
examine the  whole  facts,  which  had  been  settled  by  a  pre- 
vious jury.    The  advocates  of  the  constitution  endesFour* 
ed  to  remove  the  weight  of  this  objection  by  shewing,  that 
it  was  within  the  authority  of  Congress  to  provide  in  all 
cases  for  the  trial  by  jury ;  and  that  the  appellate  jurisdic- 
tion of  the  Supreme  Court  as  to  facts,  did  not  necessarily 
include  a  re-examination  of  the  facts  so  settled  by  a  jury  ; 
and  further,  that  it  might  be  with  the  strictest  propriety 
held,  that  when  a  writ  of  error  is  brought  from  an  inferior 
to  a  superior   tribunal,  the  latter  had  jurisdiction  of  the 
fact  as  well  as  of  the  law,  and  this  was  all  the  constitution  in- 
tended. Whoever  will  read  the  commentary  on  the  constitu- 
tion, entitled  *^  the  Federalist,"  will  learn  how  deeply  the  sub- 
ject at  that  time  interested  the  several  States  of  the  Union, 
and  with  what  singular  zeal  and  acuteness  it  was  discussed. 


I  advert  to  this  work  with  the  more  readiriesB,  becavte  it  is 
'  the  acknowledged  prodaction  of  three  eminent  Btatesmeiiy 
of  whom  one  was  afterwards  elerated  to  the  highest  jndi* 
cial  office  in  the  country,  and  to  him  die  cotnments  on  Ike 
judicial  department  have  been  generally  attributed."* 

With  this  view  of  the  defects  of  the  coosrtitdtian  as  to  Hie 
trial  by  jury,  and  of  the  apprehensions  entertained  of  new 
trials  by  the  appellate  courts,  we  diali  be  able  to  compf^ 
hend  the  scope  and  object  of  the  amendment,  which  wai 
proposed,  and  almost  immediately  and  unanimously  adopt- 
ed,  as  part  of  the  constitution.  It  is  in  these  words :  <*  b 
suits  at  common  law,  where  the  value  in  controversy  shal 
exceed  twenty  dollars,  the  right  of  trial  by  jnry  shall  be 
preserved — And  no  fact  tried  by  a  jury  shaH  be  otherwise 
re-examined  in  any  court  of  the  United  States,  flian  accord* 
ing  to  the  rules  of  the  common  law." 

Beyond  all  question,  the  common  law  here  alluded  to  is 
not  the  common  law  of  any  individual  state,  (for  it  probably 
differs  in  all,)  but  it  is  the  common  law  of  Englandj  tiie 
grand  reservoir  of  all  our  jurisprudence.  It  cannot  be  ne« 
cessary  for  me  to  expound  the  grounds  of  this  opinion,  be- 
cause they  must  be  obvious  to  every  person  acquainted 
with  the  history  of  the  law.  Now,  according  to  fke  rules 
of  the  common  law,  the  facts  once  tried  by  a  jury  are  never 
re-examined,  unless  a  new  trial  is  granted  in  the  discretion 
of  the  court,  before  which  the  suit  is  depending,  for  good 
cause  shewn ;  or  unless  the  judgment  of  such  court  is  re- 
versed by  a  superior  tribunal,  on  a  writ  of  error,  and  a 
venire  facias  de  novo  is  awarded.  This  is  the  invariable 
usage  settled  by  the  decisions  of  ages.  Upon  a  writ  of 
error,  the  appellate  court  can  examine  in  general  errors 
of  law  only,  and  never  can  re-try  the  issues  already  settled 
by  a  jury,  where  the  judgment  of  the  inferior  court  is 
affirmed.  ^ 

^  2  F^ienHtl,  N:  81,  No.  83. 


AccorAflig  to  At  otmous  mtantmi  of  tk  ummimtt^  Am 
Legnhtne  tbeii  eoaM  bave  no  aiitiioffity  to  pve  aa  appellate 
jnrisdictm,  the  power  lo  re-exunine  bj  a  jvj  the  fiMrmar 
deciuon  of  another  jury,  while  the  jadgment  below  stood 
imreTersed.  A«  litde  reasoiieoiild  there  be  to  imagiae  the 
L^islature  would  TolimtarBj  tranaeeiid  its  constitntioiial 
authority.  The  hngnage  must  be  very  clear  and  precise, 
which  would  impose  on  tiie  court  the  duty  of  declaring  the 
saleflM  act  of  flie  Leg^slatiire  to  be  v<Nd.  The  court  could 
■over  incliBe  so  to  construe  doubtful  expressions^  much  less 
to  seek  astotely  for  hidden  interpretations^  which  n^bt 
<hrUy  lead  to  such  a  result.  The  word  "  appeal"  has  no 
aelaiowM^ed  general  sense  necessarily  mvolving  such  a 
Cflpclasian  even  in  this  conunonwealth ;  and  certainly  in  the 
common  and  civil  law  it  can  find  no  foundation,  on  which  it 
may  rest*  It  is  not  a  little  remarkable,  that  the  most  stre- 
nooua  objection  agiuast  the  eonstitution  originally  contem- 
plated a  reverse  sense  of  the  word,  viz.  that  the  court,  and 
not  the  jury,  might  revi<$w  the  facts. 

if  tfus  be  tnie,  thai  the  present  attompt,  to  claim  of  right 
a  new  trial  in  the  appellate  court,  is  a  novelty,  to  which  we 
are  bound  to  answer  '^  Nolumua  Uges  communes  mtfton.'^ 

On  the  whole,  on  this  last  point  I  am  cleariy  of  opinioo, 
thatan  if>peal  in  a  common  law  suit  from  the  District  Court 
removes  errors  of  law  otdy  for  the  consideration  of  this 
court ;  and  that  we  are  bound  to  deny  a  new  trial  of  the 
fiscts  by  a  new  jury.  As  it  is  admitted  there  are  no  such 
errors  of  law  on  record,  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

The  view,  which  I  have  taken  of  this  point,  seems  in  my 
jadgment  to  add  strength  to  the  opinion  expressed  on  the 
former  point  I  will  only  remark  in  confirmation  of  my 
opinion  on  both  pomts,  that  on  a  careful  inquiry,  I  find  that 
the  invariable  practice  in  every  other  circuit  is,  in  like 
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cases,  to  bring  the  suit  bj  writ  of  error,  find  not  by  appeal 
before  this  court ;  and  that  no  instance  has  ever  occurred, 
in  which  a  new  trial  by  the  jury  has  been  allowed  in  the 
appellate  court. 

See  also  Ross^  Ac,  vs.  Rittenhousey  2  DalL  160. 

G.  Blake  for  United  States. 
William  Preacott  for  defendant. 

Memorandum,  There  were  a  great  number  of  causes 
on  the  docket  standing  on  the  same  ground,  and  as  the 
Distriiit  Attorney  ultimately  expressed  himself  satisfied 
with  the  opinion  of  the  court,  and  declined  to  have  a  re- 
examination at  the  Supreme  Court,  the  Circuit  Court  orders 
ed  this  cause,  as  well  as  all  the  others,  to  be  dismissed  for 
want  of  jurisdiction. 


Ahontmous. 

The  Circait  Court  haa  antboritx  to  allow  amendiiients  io  revenue  caives  or  pra^ 
oeedii^  in  rem,  farooglit  by  appeal  Irom  tbe  District  Court 

STORYi  J.  delivered  the  opinion  of  the  court : 
The  question  as  to  the  right  of  this  court  to  grant  amend- 
ments, in  cases  of  libels,  or  informations,  in  rem,  for  viola- 
tions of  municipal  laws,  brought  by  appeal  from  the  District 
Court  to  this  Court,  has  been  argued  several  times,  as  a 
question  of  general  importance,  and  the  court  will  now  de- 
liver its  opinion. 

By  the  judiciary  act  of  1789,  ch.  20,  s.  32,  it  is  enact- 
ed, that  all  the  courts  of  the  United  States,  may,  at  any 
time,  permit  either  of  the  parties  **  to  amend  any  defect  in 
the  process  or  pleadings,  upon  such  conditions,  as  the  said 
courts  respectively  shall,  in  their  discretion,  and  by  their 
rules,  prescribe." 
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The  language  of  this  section  is  anfficientlj  comprehen- 
nve  to  sustain  the  application  for  amendments  in  anj  cases 
before  the  court ;  but  it  has  been  attempted  to  be  restricted 
to  caases  of  original,  and  not  to  be  extended  to  causes  of 
appellate  jurisdiction.  But  we  find  no  such  distinction  in 
the  statute :  and  even  in  appeQate  courts,  proceeding  ac- 
cording to  the  course  of  the  common  law,  defects  apparent 
upon  the  record  may  be  amended,  when  thej  come  within 
the  general  punriew  of  statutes.  Indeed  in  Hex  vs.  Ponsan- 
bgj  1  Wila*  303,  the  rule  is  laid  down  rather  more  broadly: 
**  that  the  Superior  Court,  where  error  is  brought,  may 
make  such  amendments,  as  the  court  below  may ;  but  that 
can  only  be  done,  when  the  Superior  Court  has  the  same 
matter  to  amend  by,  as  the  inferior  has."  ^  There  is  then 
in  the  nature  of  an  appellate  jurisdiction,  nothing  which  for- 
bids the  granting  of  amendments. 

2.  It  IS  said  in  the  next  place,  that  these  proceedings  ill 
rem  are  of  a  criminal  nature,  and  therefore  not  amendable. 

If  they  are  of  a  criminal  nature,  the  argument  is  by  no 
means  satisfactory ;  because,  at  common  law,  criminal  pro- 
ceedings are  amendable  in  matters  of  form  at  aU  times,  and  in 
matter  of  substance  also,  while  they  are  in  paper. '  For  aa 
to  amendments,  at  common  law,  there  is  no  difference  be- 
tween civil  and  criminal  proceedings.  The  statutes  of 
jeofails  were  not  originally  extended  to  the  latter ;  but  this 
was  grounded  upon  the  peculiar  wording  in  some  of  these 
statutes,  and  in  others  upon  express  exceptions.  Amend- 
ments of  informations,  in  personam^  are  now  considered  so 

4 

much  as  a  matter  of  course,  that  they  are  eyen  made  on 
application  to  the  judges  at  chambers. '    Yet,  Jn  these 

I  See  al»  PesievB.  Morgmj  7  Jehu.  Rep,  468. 

*  TJu  Queen  VB.  TuUkSn,   1  SaXk.  51,  2  Lvrd  Bay,  1068.-*7%e  Jftn^r  ▼«.  BtU 
SaHeg.  i  EatL  175. 

3  i2«r  vB.  Wilkesj  4  Burr.  2527,^BmB  n.  HeUani^  4  7.  iZ.  457.    4  Hank. 
d^25.  IndUi,t.97,p.e9. 
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^awei,  the  amendmeBts  are  geBeraUj,  if  not  univentlljf 
feanded  on  the  cobudob  lav  aathoriftj  of  the  courts. 

But  it  is  not  tnie>  that  infornMitieiig  in  rem  are  criouBal 
^ooeedhigs*  Ob  the  contrarj,  it  haa  been  solemnl j  adt 
judged  that  thej  are  ciyil  proceedings.  * 

As  to  the  practice  of  amendmenta  ib  proceediBgs  in  rcn^ 
we  fipd  a  great  yarietj  of  authorities.  *  And  ui  the  AUbt^ 
nejf  General  ts.  Hmderaant  3  An$t  714,  the  court,  upm 
Biquirj,  held,  that  the  practice  in  reyeaine  iDfiMrBiatioB0» 
was,  that  the  Attomej  Oeneral  might,  at  any  time,  amend  as 
itf  course.  Now  it  will  be  found,  that  excepting  under  the 
statute  16  and  17  Car.  2.  c&.  8,  a.  2,  (which  extends  the 
benefit  of  that  statute  to  all  informations  concenuBg  customs 
and  subsidies  of  tonnage  and  poundage,  and  purely  ^^hea 
to  the  curing  of  defects  after  yerdict)  these  amendinents 
are  granted  solely  upon  the  footing  of  the  combmhb  law. 
This  objection  therefore  cannot  preyail. 

8.  It  is  sud  in  the  next  fdace,  that  these  causes  are  in 
fhe  nature  of  proceedings,  in  rteiif  m  the  exchequer^  and 
ought  not  to  be  yaiied  by  amendments,  after  they  haye  bo- 
come  reeorila  of  the  court  below,  and  can  no  hmget  be  con- 
aidered  as  proceedmgs  m  pofer. 

Admitting  that  these  proceedings  are  in  the  nature  of  ear 
chequer  informations,  it  may  well  be  doubted,  if  the  inference 
assumed  be  incontroyertiUe.  By  the  appeal,  the  judgment 
and  decree  of  the  court  below  are  suspended.  *  The  whole 
cause  is  to  be  heard  anew,  both  as  to  law  and  Cact;  and  in 
these  particulars  is,  it  seems  a  cause  da  no#o  in  this  conct* 
One  ground  of  allowing  amendmenta  in  any  court,  is,  that 
the  parties  are  often  surprised  by  new  evidence,  at  the 

«  KtUmid  Ti.  7%0  Ccmtff,  2  DaU,  2»,^Umitd  SlofM  vi.  La  Fmgtmn,  8 
JMl,  2n.^Umkd  SkOm  ts.  Tike  SaUy,  2  Crmidk,  4M.-~UnU$d  filflte  ts.  The 
BdnymndChaHolU,  iCrmuh,  Ui.-^Su abo  Tkt  fMut,  2IM.245. 

i  AiMwwTi. ^  Bwib.  40.— Lock  vs.  WiOifinrdt  Bunb.  72.— JTouite  m 

Lbyd,  Bimh.  58.— JEc^  ▼■.  DiilMr,  Ami.  252.— BroolE  vg.  Day,  Bunb.  331. 

•  3  JklL  88, 118.— F(Mlm  n.  UnUtd  SMm^  5  Crwicft,  281. 
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trial,  which  they  could  not  have  foreseen,  and  (herefore, 
they  are  allowed  to  amend  in  furtherance  of  public  justice. 
Now  this  principle  applies  as  forcibly  to  this  court,  in  the 
exercise  of  its  appellate,  as  its  original  jurisdiction  ;  for  the 
new  facts  may  entirely  vary  the  former  case  :  and  if,  upon 
the  appeal,  no  amendment  could  be  made,  it  would  ailbrd 
temptation  to  suppress  all  defence  in  the  court  below,  and 
thereby  to  obtain  an  unjust  advantage  in  this  court,  by 
surprise. 

But  whatever  may  have  been  the  rules  prescribed  as  to 
process  or  forms  of  pleading,  it  is  very  clear,  and  has  been 
too  Grmly  settled  to  be  shaken,  that  these  proceedings  are 
of  admiralty  and  maritime  jurisdiction,*  and  the  principle 
of  these  decisions  seems  confirmed  in  the  admiralty  in  Eng- 
land.   {The  Fabiusy  2  Rob.  245.)    If  then  these  are  admi- 
ralty and  maritime  causes,  the  appeal  must  let  in  all  the 
general  principles,  which  govern  such  causes.     Now,  no 
principle  is  more  exactly  settled,  than  that  upon  an  appeal 
m  an  admiralty  cause,  it  is  allowable,  under  certain  restric- 
tions, to  allege  what  has  not  been  before  alleged,  and  to 
prove  what  has  not  been  before  proved. ''    And  this  right 
to   allow  new  allegations,  seems  the  natural  result,  from  the 
introdoction  of  new  evidence  on  the  appeal.     The  same 
practice  is  familiar  in  our  state  courts  on  appeals ;  and 
though  it  derives  countenance  from  our  statutes,  yet  I  ap- 
prehend that  the  true  ground  why  the  practice  has  ob- 
tamed  is,  that  on  the  appeal  the  proceedings  are  considered 
as  de  novo  in  the  appellate  jurisdiction. 

On  the  whole,  we  are  well  satisfied  of  our  right  to  grant 
the  amendments,  which  seem  necessary,  in   the  various 

•  Omiai  SktUt  vw.  Uytngmnu^  3  DalL  2Sn.^Umied  Statet  rt.  Tk£SaUy,2 
Cmktk,4t».~'Umi9dSiaUt  vt.  The  BetttgandCharhlU,  4  Crvneh,  443. 

"f  CUHsmU  Pnx.  TiLbi,--!  Bn.  Civ.  and  Adm.  S€0.''2  Bn.  CivU  andAdw 
43S.-CmL  Uk.  7.  tU,  63. 1. 1, 4.— realm  vi.  Uniied  Siatet,  5  Cnineh,  281. 
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causes  before  us,  on  appeal.  But  it  is  an  exercise  of  sound 
discretioDi  in  which  the  court  will  take  care,  that  no  unfair 
advantage  shall  be  taken  by  one  partj,  and  no  oppression 
practised  by  the  other.  Considering  the  nature  of  informa<- 
tions  in  rem^  the  countenance  which  has  heretofore  been 
allowed  to  amendments  in  the  appellate  courts,  and  the 
mischiefs  which  would  arise  from  a  sudden  change  of  prac- 
tice, we  shall  now  allow  the  amendments  asked  for :  But  we 
do  not  mean  to  lay  it  down  as  a  general  rule,  that  such 
amendments  will  be  hereafter  allowed,  as  of  course,  in  this 
court ;  on  the  contrary,  having  the  authority,  we  shall  pro- 
bably limit  the  exercise  of  the  discretion  by  general  regu- 

lations« 

AmtndnmUi  aUanei, 


T.OBIAS  CaoM,  Pi^iNTirr  in  laEoa,    1  j,^^  ^^  ^^^^  Coort  of 
United  Statm.  )  wauie. 

In  debt  for  a  peoaltj  on  a  ftatute,  tbe  dedaratioii  must  coodode  gainst  tfa« 
fonn  of  the  statute,  or  it  will  be  bad  on  error. 

In  debt  for  the  double  Yalue  under  the  3d  b.  of  Um  flnibvtoact,9  Jan*  1808, 
ch.  8,  it  is  not  necenaiy  to  allege  the  partioilar  artida  whiob  oompond 
the  cargo ;  nor  that  the  owner  wai  knowingly  conoeroed  in  the  illegal 
vosTBge. 

Inncbacase,  ifthejiuyfindaverdietlbratpecifle  ran,  it  ii  to  be  coonderad 
aa  the  doable  value  of  the  veBsd  and  cargo,  onleM  the  oontiwy  appean. 

Where  a  itatute  gives  the  party  doable  or  treble  damages,  the  jury  may  find 
the  smgle  damages,  and  the  ooort  will  dooble  or  treUe  them.  And  a  gene- 
ral verdict  will  be  deemed  for  general  damagei,  onlem  the  oontraiy  appear. 
But  a  verdict  for  the  doable  or  treble  damngn  will  be  good,  if  ofveasly  so 
found. 

STORY,  J.  delivered  the  opmion  of  the  Court. 

This  action  is  debt  for  a  recover  j  of  the  double  value  of 
vessel  and  cargo,  under  the  third  section  of  the  embargo  act 
of  9  Jan.  1808,  ch.  8.   The  declaratioD  tllegesi  that  on  the 
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Mh  of  October,  1808,  sundry  goods  and  merchandize,  of  do- 
mestic groirtfa  and  mannfacture,  viz.  3,000  barrels  of  flour 
50  barrels  of  beef,  3  tons  of  butter,  10  hogsheads  and  65 
boxes  of  fish,  and  2,000  feet  of  boards,  all  of  the  value  of 
^3,000,  were  laden,  shipped,  and  put  on  board  a  certain 
vessel  or  schooner,  called  the  Phanix^  of  Falmouth^  of  the 
burthen,  &c.  which  vessel  was  of  the  value  of  {2,000;  and 
afterwards,  on  the  night  of  the  same  day,  the  said  vessel, 
wUh  her  cargo  on  hoards  did  depart  from  the  port  of  Porf- 
land  aforesaid,  wbich  is  a  port  of  the  UniitA  States  afore- 
said, without  a  clearance  or  permit;  and  the  declaration 
avers,  that  the  plaintiff  in  error  was  then  and  there  the 
freighter  of  said  vessel,  and  the  owner  of  said  goods  and 
merchandize;  and  that  said  vessel  and  cargo, although  forfeit- 
ed, hath  not  been  seized,  having  never  been  found  within  the 
UnUtd  States  aforesaid,  whereby  and  by  force  of  the  lame 
and  BtaMesoftke  said  States^  the  sud plaintiff  in  error  hath 
forfeited  and  become  Uable  to  pay  to  die  UniUd  States^  on 
demand,  a  sum  equal  to  double  the  value  of  the  said  vessel 
and  her  cargo  aforesaid^  which  double  value  amounts  to  the 
Bum  of  $10,000,  and  an  action  hath  accrued  to  the  United 
States^  8cc.  To  this  declaration  the  general  issue  was 
pleaded,  and  on  bsue  joined,  the  jury  found  a  verdict  that 
the  plaintiff  in  error  was  indebted  to  the  United  StcUes 
in  the  sum  of  ^060,  in  numner  and  form  as  allied  in 
the  declaration.  Judgment  was  rendered  in  the  District 
Court  for  the  United  States  on  this  verdict,  upon  which 
the  plaintiff  has  brought  a  writ  of  error. 

Upon  the  argument,  sundry  errors  have  been  assigned 
by  the  counsel  for  the  plaintiff  m  error,  which  we  shall  now 
consider. 

I.  That  it  is  not  alleged  in  the  declaration,  of  what  arti- 
cles the  cargo  consisted  at  the  time  of  the  departure  of 
said  vessel  firom  sud  port. 
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But  we  are  of  opinion^  that  the  allegation,  that  *^  the  vessel 
with  her  cargo  on  board  departed/'  must  mean,  With  the 
goods  and  merchaodize  previously  stated  to  have  been  ship- 
ped on  board  ;  for  by  such  shipment  they  became  her  car- 
go I  and  by  such  reference,  the  cargo  is  accurately  specified. 
But  we  by  no  means  yield  to  the  argument,  that  it  was  ne- 
cessary to  specify  the  articles  which  composed  the  cargo,  as 
this  is  a  proceeding  for  the  double  value  onhft  and  not  for 
the  articles  themselves. 

2.  A  second  objection  is,  that  the  declaration  contains  no 
averment,  that  the  plaintiff  in  error  was  knowingly  concern- 
ed in  procuring  or  effecting  the  departure  of  the  vessel.  To 
this  it  is  a  sufficient  answer,  that  the  offence  is  stated  in  the 
words  of  the  act ;  and  if  want  of  knowledge  were-  a  just  ex- 
cuse against  the  charge,  it  should  have  been  shewn  by  the 
plaintiff  in  error  in  his  own  defence  at  the  trial.  It  is  cer- 
tain that  in  many  cases,  the  property  of  an  owner  may  be 
forfeited  for  an  offence,  without  his  knowledge  or  procure- 
ment. It  was  so  held  in  Idle  vs.  Vankech.  Bunb.  231. 
Park.  227. 

3.  A  third  objection  is,  that  the  jury  have  not  found  the 
value  of  the  vessel  and  cargo  ;  but  only  that  the  plaintiff  in 
error  owed  a  certain  sum,  and  the  Court  have  given  judg- 
ment for  the  same  sum,  and  non  constaty  that  it  is  the  double 
value ;  whereas,  the  judgment  should  have  been  for  the 
double  value,  and  should  so  have  been  alleged  in  the  record* 

It  has  been  said  in  answer,  that  this  objection  cannot  be 
assigned  for  error,  because  it  is  for  the  advantage  of  the 
party.  But  the  rule,  that  a  party  shall  not  take  advantage 
of  an  error  for  his  benefit,  does  not  apply  to  errors  of  th$ 
courty  as  where  it  pronounces  a  wrong  judgment/ 

It  has  been  laid  down  as  a  rule,  that  where  a  statute  gives 
double  or  treble  damages  to  the  party  uijured,  by  action,  the 

1  Btie.  ErrvTy  K.  4,  p.  490, 491. 
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jiirj  in  such  case  should  find  the  single  damages,  and  the 
court  in  their  judgment  should  assess  the  double  or  treble 
damages.  This  is  laid  down  in  Brooke  Abr.  Dattu^ge^ 
pU  70,  who  cites  19  fl.  6,  6,  in  support  of  it.  The  same 
doctrine  was  held  in  an  action  on  the  statute  5  March, 
1787,  9.  7,'  by  the  Supreme  Court  of  Massachusetts.' 

In  5  Com.  Dig.  Plead.  2,  s.  16,  it  is  said  that  it  is  suf* 
ficient  in  such  case,  that  the  declaratim  demands  the  sin^e 
Tshie,  for  it  shall  be  trebled  by  the  coifrt  or  jury  ;  and 
for  this,  2  iioll.  54,  is  cited.  But  upon  looking  into 
Rolle  the  latter  part  of  the  position  does  not  seem  sup- 
ported. In  Saj/er  on  Damages,  p.  244^  it  is  said  that  the 
jury,  who  try  the  issue  joined  in  an  action,  wherein  treble 
damages  are  recoverable,  may  assess  the  treble  damages ; 
and  m  Bennett  ts.  Hart,^  the  court  awarded  a  writ  of  in- 
quiry to  assess  treble  damages,  where  a  verdict  had  passed 
for  the  defendant,  who,  by  law  in  such  case,  was  entitled 
to  treble  damages.  Were  this  a  case,  in  which  damage$ 
were  demanded,  we  think  that  it  would  be  good,  either  for 
the  court  or  jury  to  assess  the  double  damages,  if  it  appear- 
ed upon  the  record  that  such  assessment  was  in  fact  made.' 

But  this  is  not  such  a  case,  but  a  demand  of  a  penalty, 
which,  though  uncertain  in  amount,  is  to  be  reduced  to  cer- 
tainty by  the  verdict  of  the  jury.  The  mode  of  estimating 
the  amount,  by  the  statute,  is  by  doubling  the  value ;  but 
the  issue  puts  it  expressly  to  the  jury  to  fix  thatt  amount. 
In  looking  into  precedents  in  informations  for  breaches  df 
the  revenue  laws,  we  find  that  in  general,  the  verdict  finds 
the  ungle  value,  and  the  court  assess  the  double  value. 
But  in  such  precedents,  the  issue  is  not  found  to  be  ^<  nil 
debeltj^  but  it  is  a  special  issue,  and  the  single  value  of  the 
property  is  assessed  by  the  jury,  to  enable  the  court  to  fan- 

*  1  jr«t.  Iam,  389.      '  LoMeU  VI.  JnAo^.  ^  NaihBe^ifrd,  I  Mm,  JUf.  U^ 
^SoifirR^. 214.        ^  SualtoDntg,  730, n.  41,  «iulir mm, Gnmln. itf«<b. 
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pose  die  penaltj,  as  well  as  to  decree  the  forfeiture  of  the 
goods.* 

In  the  case  at  bar,  we  must  intend,  that  the  sum  as- 
sessed bj  the  jury,  was  the  double  value,  and  the  judgment 
was  therefore  rightly  given.  We  give  no  opinion  how  it 
would  be,  if  the  jurj  had  expressly  said,  that  the  sum  found 
was  the  single  value  only. 

4.  Another  objecjdon,  and  the  last,  that  has  been  relied 
on,  is,  that  the  offence  is  not  alleged  to  be  contra  formani 
stahUi.    This  has  presented  the  principal  difficulty. 

The  general  rule,  that  all  offences  against  statutes  shall 
conclude  against  the  form  of  the  statute,  is  not  denied ;  and 
is  indeed  too  well  settled  to  admit  of  question.'' 

But  it  is  said,  that  it  is  sufficient,  if  it  appear  on  the  whole, 
that  the  action  is  founded  on  a  statute ;  and  the  averment 
*<  whereby  and  by  force  of  the  laws  and  gUituits  of  the  said 
United  Staiesy  an  action  hath  .accrued,"  plainly  shews  this 
intent. 

It  is  denied,  that  this  averment  is  sufficient,  because,  as 
the  counsel  contend,  the  offence  is  here  averred  to  be 
i^mit  the  stoMeSf  whereas  it  is  founded  on  a  single  sk^ 
iute ;  and  to  conclude  against  a  statute,  when  the  offence  is 
against  several  stetntes,  or  the  contrary,  is  fatal.  The 
cases.  Own.  Big.PUadtr^  3,  8. 10. — Ydv.  116. — 1  Fenl. 
135. — Hawk.  b.  2,  ek.  25,  «.  117,  certainly  contain  dieta^ 
which  countenance  the  latter  part  of  the  position,  and  of  the 
former  part  there  can  be  no  doubt.  But  even  if  this  argu- 
ment be  wrong,,  it  remains  to  inquire,  if  the  exertion  be  not 
fatal.  In  Lee  vs.  Clarke  in  error,  2  East.  333^  thb  pre- 
cise objection  was  taken,  and  the  declaration  contained  the 
same  averment  as  the  present.    Lord  EUenbaro%^k  said, 

*  Mod,  Frac  Eaxktqwr. 

''  HmOc.  ft.  2,  (A.  S5,  f.  117.— Boe.  Abr.  inHeU,  (3  Bat.  567.)--Cmi.  Dig.  AdS^n 
•n  Mmi,  (4.)  ff,— 1  CkUty  Pkad.  357.«-l  FaU.  103. 


IB  an  action  OB  a  atateteftrmpcBaltf,  ^k 

blj  holden,  tbat  the  fret  BBst  be  aBcged  te  be 

the  fonn  of  the  statale ;"  and  cf  the 

whole  coort    Inthat  caaeMr.  Jartice 

perhaps  the  allegatioBy  ^^vheRbf  and  bj 

alolnle  an  action  had  accraed,''  vonid  have 

if  it  had  been  atafcrfea;  bnt  it  k  alalod  doiditinglj,  Md  Ae 

cpini(»i  of  the  leat  of  the  conrt  iadirecttf 

We  yield  to  the  anthiMrity  of  thia 
thinks  that  in  prim^le,  H  is  fnBy  snppotted  by 
Whatever  we  might  think  of  the  merita  of  Ae  caae  bcfofe 
aa,  it  ia  onr  duty  to  expoond  the  hiwa,  withont  refSerence  to 
the  character  of  the  tranaaction  which  the  record  djadoaca. 

The  caae  of  Priesfnum  m  crrar  Ta.  Uniied  SUaieMf  4 

DalL  28,  which  waa  finaDy  aJEnned  in  the  Snpreme  Conrt 

of  the  UniUd  StateSf  containa  allegatiana  In  thia  reapect  ex. 

actly  conreaponding  with  the  preaent  dechratioa :  bnt»  aa 

no  exception  waa  ever  taken  to  that  information,  it  wonid  be 

loo  mnch  to  set  aaide  the  aolenm  deciaiona  of  other  oonrta, 

founded  mi  good  reaaona,  by  the  anthoiity  of  a  fwecedenl 

which  paaaed  8ub  Hkniio.    Beaidea  that  waa  an  iofiMmn-* 

tion  inrem,  in  reapect  to  which, perhapa,a  diatinction  may 

be  made.    In  proceedings  in  the  admiralty,  the  aame  atrict- 

neaa  ia  not  required,  aa  in  proceedings  in  coounon  law 

conrto.     And  where  the  aeizure  ia  on  land,  (aa  waa  the 

caae  in  Priuiman  va.  Untied  StaUs^)  although  the  pro» 

eeedingii  would  seem  io  be  analogona  to  iDfinrmations  in  tfat 

exchequer ;  yet,  I  do  not  know,  that  in  our  courta,  the 

ri^  prindplea  of  the  common  law  apfriicable  to  auch  inform 

nmtiona  hare  been  aolenuily  recogniaed*    The  judgment  of 

the  Diatrict  Court  muat  therefore  be  tereraed. 

«nifl(fai0at  fwsrMv* 
G.  Blake  for  the  United  States. 

C*  Jackson  for  plaintiff  in  error. 

•  SutlmDHir.  Pke,  3S2, 
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Augustus  Hunt,  plaintif?  in  error,  ) 

verstu  >  Writ  of  Error. 

United  States,  } 

In  debt  on  a  joint  and  several  bond  given  for  duties,  it  is  no  objectioa  in  a  sew 
eni  action  agjunst  one  of  the  obligort,  that  a  eo-obligor  has  been  taken  in 
execatioin  on  a  jmlpDent  on  tiie  same  bond,  and  discharged  under  the  act  of 
Coi^gress,  6  Jane,  1798,  c.  66.  A  surety  upon  a  bond  is  not  dischai|E^  by  a 
mere  delay  to  demand  payment  after  it  becomes  due,  unaccompanied  by 
fraud  or  an  express  agreement  with  the  principal  to  allow  the  delay.  And 
qoere  how  far  soch  delay  by  agreement  is  a  good  bar  in  fiavor  of  a  sorety 
at  lan>.  Quere  also,  if  a  party  can,  as  to  the  obligee,  aver  himself  a  surety, 
unless  his  character  appear  on  the  foce  of  the  bond. 

STORY,  J.  This  is  a  writ  of  error  to  the  District 
Court  of  Massachusetts  District.  The  original  action  was 
on  a  bond  for  the  payment  of  duties,  in  which  one  J.  B. 
JFriUfierandone  Ephraim  Wilcox  and  the  plaintiff  in  er- 
ror, on  the  11th  of  November,  1807,  became  jointljand 
severally  bound  to  the  United  States  in  the  penal  sum  of 
{2,000,  conditioned  to  pay  on  or  before  the  11th  day  of 
August,  1808,  the  duties  of  certain  goods,  which  were  as- 
certained to  the  amount  of  {576.  The  plaintiff  in  error, 
after  oyer  of  the  bond,  pleaded  in  bar  in  the  court  below, 
that  on  the  first  day  of  January,  1810,  a  suit  was  commenced 
on  the  bond  against  JVasfter,  and  judgment  recovered  in 
that  suit  for  {576,  upon  which  judgment  execution  issued, 
and  Frasier,  on  the  10th  day  of  May,  1811,  was  arrested  and 
conmiitted  to  prison ;  and  that  afterwards,  on  the  15th  of 
June,  1811,  Frasier  was  freely  and  voluntarily  released 
and  discharged  therefrom  by  the  United  States^  in  conform- 
ity and  according  to  the  provisions  of  the  act  of  6  June, 
1798,  c.  66,  without  the  consent  and  against  the  will  of  the 
plaintiff  in  error.  To  this  plea  there  was  a  general  de- 
murrer  and  joinder,  on  which  the  court  below  gave  judg- 
ment for  the  United  States. 
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TThe  points  relied  on  by  the  counsel  for  the  plaintiff  in 
«rror  are,  I.  That  bj  the  act  of  2  March,  If 99,  c.  128* 
«•  65/  the  coUectora  of  the  customs  are  required  immedi- 
ateij  and  without  delay,  as  soon  as  bonds  for  duties  become 
due  and  are  not  paid,  to  cause  prosecutions  to  be  commen- 
ced therefor.  That  no  suit  was  commenced  against  Frazier 
until  the  Isf  of  January,  1810,  which  was  more  than  sixteen 
months  after  the  bond  became  due ;  by  which  negligence 
the  sureties  were  injured,  and  so  in  effect  are  discharged  by 
#pera1ion  of  law* 

On  examining  the  pleadings,  I  do  not  find  that  it  directly 
appears,  that  the  plaintiff  in  error  stands  in  the  character 
of  a  Bureij.     It  is  not  so  stated  in  the  bond  nor  in  the 
plea,  and  can  only  be  gathered  by  inference  from  the  con- 
dition of  the  bond,  where  the  goods  are  stated  to  be  **  en- 
tered by  Frasier  as  imported  in  the  brig  Pallas"   But  by 
the  act  of  2  March,  ir99,  c.  128,  s.  96,  an  entry  may  be 
made  by  an  owner,  consignee,  part  owner  or  agent,  of  any 
imported  goods ;  and  it  cannot  be  inferred  that  Wilcox  and 
the  plaintiff  in  error  were  not  jointly  connected  wiA  Fra^ 
xitT  in  this  transaction.  Certainly  so  material  a  fact  ought  to  - 
have  been  directly  averred,  though  perhaps  it  may  be  very 
donbtfiti,  whether  a  court  of  law  could  decide  upon  such 
an  averment,  where  it  did  not  appear  to  be  true  on  the  face 
of  the  bond.  * 

But  even  if  this  objection  were  removed,  the  main  dtfll- 
culty  would  remain. 

In  chancery  it  has  been  certainly  held,  that  where  the 
obligee,  without  communication  with  the  surety,  takes  notes 
from  the  principal,  and  gives  further  time,  the  surety  is  dis- 
charged.'   8o  if,  without  such  payment,  the  obligee  on  the 

■  4  17.  £L. 386. 

*  Tlu  PetpU vi.  JanatnylJokn.  R.  332.— JSmiw. Bomngfen, 2  Vet.  jr. 540,544. 

^  Rtart.  Barriiigkn,2Fe$.jr.54X^'^^cip^  Hvi^SAtLW. 
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bond  becoming  dae,  without  notico  to  the  eiivetfi  Gontnct 
to  give  further  time  to  the  obtigor/ 

How  far  the  same  principlea  will  aviul  the  |Mrty  in  a  court 
of  law,  has  been  a  subject  of  much  discussion  of  late  years, 
lo  Puhj  Ac.  vs.  Fallockf  where  the  defendant  had  made 
a  guaranty  for  the  good  conduct  of  « clerk,  it  seems  to  havo 
been  thought  that  a  fraudident  conceahnent  of  a  default  of  the 
clerk,  for  a  considerable  length  of  time,  would  have  dkcbarg- 
ed  the  guarantor  at  law. 

But  in  no  case,  that  I  can  find,  has  the  meve  deky  lo 
require  payment,  without  any  contract  for  this  purpose, 
been  held  to  vary  the  responsibility  of  the  sureties.  In  the 
TfiOfiJt  Navigation  Campamjf  ts.  Harlejf,*  where  the  only 
question  was,  whether  the  laches  of  the  obligee  in  not  caH- 
iag  upon  the  principal  sesoonashemigjhtlMTe  done,  if  Ike 
accounts  had  been  properly  examined  from  time  lo  lime,  wus 
an  estoppel  at  taw  i^ainat  the  eureties,  Lord  Ellmb0ra¥gh 
aaid,  he  knew  of  flo  such  estof^l  at  law,  whatever  remedy 
there  mi^t  be  in  equity.    In  Ae  People  ts.  Junoen,^  thfe 
court  expressly  held,  that  in  the  ordinaiy  case  of  a  bond 
with  sureties,  1^  oUigee  is  under  no  positive  ii^unctten  or 
legal  obligation,  to  watch  over  the  conduct  of  the  principal 
debtor,  and  in  case  of  (ailure  of  punctual  payment,  to  adopt 
measures  calculated  to  relieve  the  surety ;  and  further,  that 
mere  delay  in  calling  upon  the  principal  was  not  a  discharge 
1^  the  surety,  eidier  at  law  or  in  equity.    It  is  true,  that  in 
that  caBe,which  was  a  case  of  the  bond  of  a  public  officer  (in 
respect  to  the  settlement  of  whose  accounts  from  time  to  time 
there  were  many  statutory  provisions)  the  court  held  the  sure- 
ties discharged  tA  law :  but  it  was  on  the  express  ground  of 
those  provisions,  and  also  of  tihe  gross  laches  in  the  super- 
intending officers,  after  full  knowledge  of  the  default,  and 
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vfcen  ft  appemdy  that  the  sureties  mast  thereby  have  to 
sostadn  the  whole  loss,  in  case  of  a  recoverj ;  whereas  if 
Hiere  had  been  doe  diligence^  none  would  have  been  sus- 

QtikieQ* 

Jn  the  pfetNmt  case,  it  does  not  appear,  that  the  sureties 
are  worse  off  in  consequence  of  the  delay,  and  the  court 
eamiot  certainly  intend  it.  If  it  were  true,  it  ought  to  have 
been  set  out  in  the  pleadings* 

But  I  do^not  conceive,  that  the  doctrine  of  the  last  case 
ean  in  any  shape  affect*  the  present  case.  The  stat.  2  March, 
1799,  e.  ¥26,  s.  6d,  is  merely  directory  to  the  coHectorSi 
who  may  perhaps,  in  case  of  a  loss  by  their  omissiott,  be* 
eome  themselves  liable  for  the  debt.  The  mandate  applies 
equally  to  the  sueing  of  all  the  parties  to  the  bond^ 
and  the  neglect  to  sue  one  cannot  operate  to  discharge 
another,  any  more  than  the  same  neglect  would  operate  to 
discharge  the  first  party.  I  adopt  it  as  a  sound  principle, 
(hat  mere  delay,  unaccompanied  with  fraud,  or  a  settled 
i^reement  with  the  principal  for  that  purpose,  does  not 
discharge  the  responsibility^  of  the  surety. 

2%  In  the  seeond  place,  it  has  been  argued,  that  the  die* 
eharge  of  Fraxier  from  impriscmment  was  a  complete  dia^ 
eharge  of  the  debt ;  and  this,  having  been  done  without  (he 
consent  of  the  plaintiff  in  error,  has  completely  exonerated 
him. 

It  has  been  said  by  the  attorney  for  the  UnUed  8Me»p 
fliat  however  that  may  be,  as  to  jmat  obligations,  it  cannot 
apply  to  those  which  are  joint  and  several.  And  Kyd  on 
BUh,  116,  which  ekes  Haling  vs.  Mnllhall,  2  Bl.  R^. 
1235,  has  been  cited  in  support  of  the  argument.  But 
that  authority  does  not  apply,  because  there  the  contract 
was  not  joint,  but  there  were  several  independent  contracts 
on  a  bill  of  exchange ;  and  the  decision  of  the  court  was, 
that  the  actual  taking  of  a  man  in  execution,  and  afterwards 
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disdiargiDg  him,  is  no  satisfaction  as  to  any  of  tbe  anteoa-' 
dent  parties  on  a  bill  of  exchange. 

But  it  is  most  clear  and  undoubted  law,  that  a  release  to 
one  of  sereral  obligors,  who  are  bound  jointly,  or  joinlijr 
and  severally,  discharges  the  others,  and  may  be  pleaded 
In  bar  by  all." 

So  also  it  b  settled,  that  a  discharge  of  one  debtor  takea 
on  a  joint  execution  is  a  complete  discharge  of  both.'  Nay, 
if  a  debtor,  once  taken  on  execution,  be  discharged  from 
arrest  on  an  agreement  to  pay  at  a  future  day,  or  to  yield 
himself  up  again  on  the  execution,  he  cannot  be  again  taken 
in  execution,  but  is  completely  discharged.^* 

Now  the  ground,  on  which  all  these  cases  proceed,  is 
that  the  plaintiff  can  have  but  one  satisfaction ;  and  he  ia 
considered  as  receiving  a  satisfaction  in  law  by  having  his 
debtor  once  in  custody  in  execution. 

At  first  view  these  cases  would  seem  to  govern  the  pr^ 
sent ;  and  if  it  cannot  be  distinguished  by  the  operation  of 
the  act  of  6  June,  1798,  c.  66,"  the  bar  must  be  sup* 
ported.  By  that  act  (which  was  made  long  before  the  bond 
in  this  suit  was  given,)  it  is  provided  that  notwithstanding 
such  discharge,  the  judgment  shall  remain  good  and  suf- 
ficient in  law,  and  may  be  satisfied  out  of  any  estate,  which 
may  then  or  at  any  time  afterwards  belong  to  the  debtor* 

At  the  argument;  I  was  struck  with  the  consideration* 
that  this  act  would  not  bind  the  surety,  but  leave  him  to 
the  ordmary  operation  of  the  common  law.  But  on  further 
reflection  I  am  of  a  different  opinion.  The  sole  ground* 
upon  which  a  co-obligor  is  discharged,  is,  that  the  debt  or 

•  2  RolL  Ahr.  412.  C.  i^.  4. 5 — Claylkm  y%.  KynaOer,  2  SaJk,  ir74.— Com.  Dig. 
Plead,  2  W,  30.— C».  lAtLZSZymid  If$U  144.— 2  &nifuL  48.— iimlfy  n.  Staddtri 
7/DAn.  A.207. 
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judgment  has  been  once  satisfied.  When  tke  hw  has  de^ 
dared,  that  a  particuiar  act  shall  not  be  deemed  a  satisfac* 
tioD  of  the  debt  or  judgment,  it  would  seem  to  follow,  that  it 
cannot  be  pleaded,  as  a  discharge  of  any  partj  to  such  debt 
or  judgment*  The  cases  of  Nadin  vs.  Wardlt^  5  East 
Rep.  ur,  and  JITc  Lean  vs.  fFkUing,  8  John.  R.  339, 
seem  to  me  evidently  to  rest  on  this  general  foundation. 

I  haye  come  to  this  result  not  without  some  hesitation ; 
and  it  is  certainly  a  perilous  proceeding  to  discharge  the 
principal  debtor  without  the  assent  of  his  surety.  I  give 
no  opinioD,  how  the  law  wooM  have  been,  if  it'had  appear- 
ed,  that,  upon  the  di8chai*ge,  the  United  States  had  taken 
any  security  pursuant  fe  the  act  of  6  June,  1 798,  c.  66. 

Mtgmmi  ^/brmed  nilk  eotU.  («) 

Selfridge  for  the  plaintiff  in  error* 
0.  Blake  for  the  Vntted  States. 

(a)  Sec  alio  ai  to  the  fint  point,  Comik  vi.  JBsjmlm,  4  DaU.  282. 


Lbti  THATia  «»rm»  QLim  Wmmbkll.    Origiasl. 


A  covenant  fay  an  eKCOtori  on  s  conveyance  of  land  of  hif  tertatoTf  n  hii  c^ 
pacMy  ai  cnentor,  and  i|p(  ollarmfc,  is  not  bbdms  CD  hiB  m  hlf  iodm^^ 
capacity,  allboq|li  It  BMj  not  be  fainting  an  the  otBte  of  the  teitator.  A 
covenant  that  the  prenuiet  sold  were  in  dme/orm  ^Um  eztended  upon  and 
taken  in  execution  to  ntiify  a  debt  doe  to  the  teitator,  and  that  all  tiK 
of  hw  rdatioK  to  Uie  letting  oS;  Ac  hBf«  been  cootpfied  wHh,  i» 
lortheiqEclantyofthepnieoediipaithe  levy,  aut  not  far  tba 
validity  cf  the  fitft  to  Ae  lomL 

JThis  was  an  action  of  covenant,  brought  by  the  plainfiff 
against  the  defendant,  for  a  breach  of  the  covenants  con- 
tained in  a  deed  of  conveyance  of  land,  dated  the  2d 
day  of  August,  1792,  and  given  by  the  defendant,  as  sole 
surviving  executor  of  the  last  will  and  testament  of  John 
Brwing^  deceased.    By  the  case,  as  presented  in  the  plead- 
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ings,  it  appesred  that  one  James  Ctopdon  wag  inMMed  to 
said  Erving  in  a  conaiderable  aum  of  monej  ;  that  JamtM 
Gordon  died  inteatate,  and  after  bis  decease,  and  white 
tbere  was  a  rightful  administrator  on  his  estate,  the  defend- 
ant and  the  other  executors  of  Erving  bM>ugJit  an  action 
against  one  Cosmo  f^rdon^  as  executor  ck  son  tort  €/C 
JameSf  at  the  €ourt  of  Common  Pleas  in  Suffolk,  and  at 
the  January  term  thereof,  1790,  recovered  judgment  against 
the  said  Cosmo  in  said  suit,  and  the  land  in  the  deed  men- 
tioned was  duly  set  off,  as  the  estate  of  said  James  Gordon^ 
to  satisfy  the  execution  which  issued  on  said  judgment,  it 
was  admitted,  that  in  point  of  form  the  levy  by  the  execution 
was  well  made ;  and  the  controversy  turned  on  the  nature 
and  extent  of  the  covenants  in  WendeWs  deed. 

The  deed  purported  on  the  face  of  it,  to  be  given  as 
surviving  executor  of  Ervtngf  and  for  the  land  set  off  to 
the  executors  on  their  execution  against  the  estate  of  James 
Gordon*  The  covenants  relied  on  were  in  the  following 
words  :  *^  And  in  my  capacity  aforesaid,  but  not  otherwisef 
I  do  covenant  with  the  said  Levi  Thayer^  his  heirs  and 
assigns,  that*  the  said  premises  w«re  tH'  due  form  of  law 
expended  upon  and  taken  by  execution,  as  aforesaid,  to 
satisfy  a  debt  actually  due  to  the  estate  of  the  said  John 
Erving  from  the  said  James  Gordon ;  and  that  all  the 
forms  (/  law  relating  to  the  setting  off  of  real  estates  for 
the  payment  of  debts  due  therefrom,  have  been  duly 
complied  with."  The  breacli  assigned  in  the  declaration 
taegatived  these  corenaatSy  and  alleged  a  legal  eviction  by 
one  Jam0S  Martin* 

STORYf  J.  delivered  the  opinion  of  the  court:— 
Since  the  decision  of  the  Supreme  Court  of  this  Common- 
wesiih.  in  itUchsll  vs*  Lamtj  ^  it  is  admitted,  as  settled  law. 


HhI  m  •  jvdgpil^Bi  agUBit  an  cnevter  d€  9§m  totf,  Ae  rati 
•state  €f  Ike  Mteatate  canooi  be  ael  aff  to  aalidy  Ike  eM* 
cvtioB. 

It  is  coafended  in  behalf  of  the  pianitir:  1.  That  tta 
c#yeoaDtB  of  WeoideU,  althoogh  ia  his  capacity  aa  exacator, 
mnd  not  ottcnvias,  bmd  him  peraoBaBy.  That  the  trae 
aeaaiag  of  the  wofda  ^  not  otherwise"  isi  that  the  ihoda 
•at  of  whi<A  pagrflBiaBt  is  to  oooie  ht  caae  of  a  bieach,  we 
la  be  (be  a89^  of  ttie  estate  of  firainf  ;  and  far- 
ther, tlisi  thereby  a  ralessay  be  fanMshcd  «a  regalale  the 
daofiagrs  in  caae  of  a  recovery  ^ainat  the  defieodant. 

f  •  ThMt  if  the  Snt  positioo  be  ciHTect,  then  the 
M^rooaots  esteod  oot  ooiy  to  matters  mtfinrn^  bot  to  the 
tigU  and  iitU  acqaired  by  tkm  levy  on  the  execotioD. 

As  to  the  first  paiot^  it  is  imdoabtedly  trae,  ttai  the 
best  construction  is  to  be  made  ia  order  to  sapport  a 
idaed-*  1^  the  first  rofe  of  eoastractioB  is,  that  every 
deed  is  to  be  eoastraod  according  to  the  faitent  of  the 
parties. 

Now  what  was  the  appaitat  intent  of  the  parties?  Ce^ 
tsialy ,  the  argamoat  itself  adnute,  that  the  defendant  sfaonld 
pot  be  peraoDsiiy  bonnd.  Yet  this  action  ia  broagy  agmaat 
iHa  poraoaaliy ;  and  the  execatiea,  if  at  aH,  vast  he  satisfied 
#at  of  his  owii  estate;  and  for  aaght  that  appears  in  the 
(Mae,  there  are  aot  any  assets  of  JoAa  JSratng',  oat  of  whidi 
99f  iadoBBBificatioB  eoald  be  had,  even  if  ike  figU  to  apply 
tiieu  wore  aacoatestable.  Uf  tlieraibre,  we  sopport  tlus 
aelioa,  we  plainly  set  aside  the  iatoat  of  tho  partiea. 

But  it  is  said,  that  if  this  constmction  be  not  adopted,  the 
covenant  is  void,  and  has  no  legal  operation ;  for  aa  execu* 
tor  canaet  biad  the  eatate  of  hhi  testator  by  his  own  oove- 
fanC  Be  it  so ;  bat  is  not  the  cancliHdon  Ham  iiaesistfr- 
hle,  that  the  defendant,  if  liable  at  all,  must  pay  out  of  hia 


aif .  fkuA,  at.  •.  #; 
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own  funds  ?  Whether  such  a  covenant  be  Toid  or  not,  I 
do  not  decide,  for  the  question  does  not  arise  in  this  case, 
and  it  will  be  time  enough  to  decide,  when  we  are  compelled 
bj  law  so  to  do* 

I  take  it  however  to  be  true,  that  where  a  party  cen- 
Iracts  in  a  particular^  and  not  a  personal  capacUy%  it  is 
of  no  consequence,  as  to  the  legal  result,  whether,  suppos- 
ing no  remedy  t:an  be  had  against  him  personally,  none  will 
lie  against  another.  It  is  the  party's  own  folly  to  take  suck 
a  contract ;  and  unless  there  be  fraud,  deceit,  mhrepre- 
sentation,  or  warrin ty,  there  can  be  no  reason  in  naturoy 
why  a  recovery  should  be  had.  The  cases  which  have 
been  cited,  seem  to  me  to  proceed  on  this  general  ground, 
that  no  man,  acting  fairly  and  openly,  in  alUno  jure^  and 
not  otherwise,  can  be  made  answerable  in  his  private  ca« 
pacity  upon  the  contract.  ^ 

Now  the  clear  exposition  of  the  contract  of  the  defendant 
is — *^  I  covenant  in  my  capacity  as  executor,  and  as  far  as 
I  can  legally  bind  the  estate  of  Ervingf  but  I  hereby  ex* 
pressly  exclude  myself  from  all  personal  responsibility,  in 
any  event.'*  Now  it  is  quite  too  plain  for  argument,  that  if 
the  words  had  been,  as  I  have  stated,  there  would  have  been 
no  peifsonal  remedy.  Can  there  be,  when  the  words  used 
require  precisely  the  same  exposition  ?  We  are  not  at  lib* 
erty  to  reject  any  words,  which  are  used  in  a  contract^ 
when  they  are  sensible  in  the  place  where  they  occur ; 
much  less  have  we  any  authority  to  change  the  entire  na- 
ture of  a  contract  from  a  particular  to  a  general  responsi- 
bility. 

But  even  if  this  point  were  more  doubtful  than  I  think  it 
to  be,  I  am  clear  in  opinion,  that  the  second  point  is  with 
the  defendant.    The  language  of  a  covenant,  to  bind  an 

3  S!w  caier  ctted   i  Com.  w  Contradi,  847,  TTZ-^MatbmA  w.  gnMimwuft  1  T. 
R.  172.— Ho4H0A  VI.  jDesftr..  1  CfWielb,3tf. 


t&ecvfeor  l»  vanat  the  t^jM 

be  ckar  amd  cxpfidt. 

chuege  lun.    Kov  the 

the  piKflUMi  (L  e.  the 

been  extended  ia 

a  debt  ibe  to  frvuy;  a^  tinl  ilihe 

■ary  di«^a»  bad  beca  tJfy 

standingy  aothiBg  can  be 

covenanted  onlj  for  tbe 

the  execuliiOB,  and  noft  for  the  tide  aC  Ibe 

abaolute  l^al  ri^d,  which  weswt 

first  GOTenant  wanants,  that  there 

ving,  that  there  was  a  » ^nlii 

extent  in  point  of  fiMia  ;  aB  of  which  vm 

and  the  second  coreaant  is  fittk 

the  fonner. 

My  jadgOMut  accor£n^  ■,  t 
thing  hj  his  writ     And  as  the  (Gstiict  jndge 
this  opinion,  let  the  jndgnent  he  so  cnieied. 

^mory  cited  IT.  iL4t9.— 4  T.  A.  SIX— d  T.  A.S. 

numas  Waiimms^pau  sad  A^ 
ChaHet  Jaekmm  for  defieadart. 


Thb  Bais  Fkeonnsr, 


X  Hfi  brigantine  Plot^Uoy  was  seized  and  libeDed,  for  pn^ 
ceeding  to  a  foreign  p<H't,  to  wit,  the  Aiaaana,  contrary  to 
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ihe  8d  seet.  of  the  act  of  9  Jaa.  1806,  ch.  8.  Tfao  cawM 
was  submitted  apoo  tlie  frets  staled  in  tke  decree  of  the 
Distriet  Court,  and  the  aeconpanying  pq^ers ;  and  it  was 
admitted,  that  the  PUmghboy  proceeded  from  Bosian  to 
Havanna,  and  there  laeded  her  caigo^  and  returned  from 
thence  to  fio^loft,  with  another  cargo*  On  iMr  return  to 
Bosiofiy  wliieh  was  on  the  morning  of  the  Mth  of  Decem- 
ber, 1808,  she  was  immediatdy,  and  befiire  aeiaure,  sold 
to  the  ckimant,  who  had  full  knowledge  at  the  time  that  the 
brigantine  had  proceeded  to  the  HaMnna,  and  returned 
directly  from  that  port. 

STORY,  J.   After  reciting  the  facts  :— 

I  am  satisfied,  that  the  Tojage  to  the  Havanna  was  illegali 
UPd  that  the  pretences  assumed  as  a  ground  of  defence 
of  it,  are  merely  colourable  or  wholly  inadequate  in  point  of 
law-  The  vessel  was  undoubtedly  therefore  subjected  to 
forfeiture, 

But  it  is  contended,  (and  indeed  this  seems  principaUjr 
relied  en  by  the  counsel  for  the  claimant,)  that  admitting 
the  forfeiture  to  have  been  incurred,  yet  before  seizure  the 
claimant  became  a  bona  fide  purchaser  without  notice  of 
this  defect  of  title,<  and  ought  not  to  be  aflbcted  by  It.  Ad- 
mitting the  law  to  be,  that  a  forfeiture  of  goods  is  purged 
by  a  subsequent  bona  fide  sale  without  notice,  can  it  with 
any  propriety  be  applied  to  flie  present  case  ?  It  is  a  gene- 
ral rule,  that  whatever  is  sufficient  to  put  the  party  upon 
inquiry,  is  good  notice.'  Now  it  would  be  difficult  for  the 
claimant  to  contend  that,  when  he  had  notice  of  the 
Ikcts,  as  to  the  voyage,  he  must  not  aho  have  had  notice  of 
the  legal  consequences  flowing  front  those  facts.  Supposing 
the  present  sale  a  real  one  for  a  valuable  consideration, 
^bwe>  waa  certvidy  a  want  of  due  caution  anA  deUbecatiqn 
in  A§  purch^Ae^    The  ejaimaat  was  guUty  of  what  the  law 
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tsteemsy  m  enum  negUgtmHm.    TU 

fore  b^  tt jetted  a  fsToor  of  a  prior  rigM  hj  focfeilaie. 

'«Tlit  Kbel  h  eettmif  reij  iaiceteiitlj  vorded;  iMt 
Hn  ite  iriiole  Ae  rabstaiitnl  merili  are  allied,  tmA  &e 
tfeeree  oftke  District  Coart  ift 

G.  Blaketar  UfdM  SkOm. 
C.  Jmck^m  tor  daiaiaiit. 


Tax  Sloop  Jvlu,  OeZpASd,  CLAituar,  AppeiL 

0oderteMi  neet  ortiKC0Mtk«act,  IBUiF^hnitft*  nSS»<L  * 
vc«el  is  not  fiorfeited  Ar  proceediag  od  m  fbrofpi  voyage, 
Ihm  not  adoaUy  broInD  grooDd  witk  an  lOtaHtiaB  to 


UTTOliF,  /.  The  sloop  Jului  is  a  Gcensed  vessel,  eah 
ployed  in  the  coastiog  trade  between  Boston  and  Salem. 
On  Satardaf,  flie  Ist  of  October,  IMS,  she  took  oa  boir^ 
at  one  of  the  upper  wharves  in  Solem,  a  cargo  of  550  Imos 
rela  of  flour,  which  had  been  previoosij  pnrchased  hj  weat 
persons  in  Sotion*  On  the  evenmg  of  the  same  day,  the 
tioop  dn^yped  down  the  hsrboiff,  nearly  opposite  the 
CronminBhieU  Wharfs  a  place  where  vessels  freqnently 
fie,  and  fliere  anchored  wifli  two  anchors.  She  remaisied 
hi  this  sitnatiini  ontO  the  ensang  Sunday  night,  when  sh^ 
was  boarded  by  a  revemie  boat  about  midmgbt.  At  Ais 
tfaae  sira  had  her  mainsail  up,  one  anchor  upon  her  bows^ 
the  other  down,  and  «  erew  ^  live  persona  on  board,  #h6 
sqppeared  all  to  be  strangers,  and  soon  a/terwards  quitted 
the  vessel.  On  Monday,  Ae  8d  of  October,  the  sloop 
obtained  a  clearance  from  the  custonnhouse  for  JBosfon, 
bat  wa»  immeiiEateiy  seized  by  the  collector  upon  knowledge 
of  the  preceding  facts. 
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It  is  adniTt 


itted  that  the  sloop  never  broke  groiMd,  except 
bj  dropping  down  opposite  the  CrornninskiM  Wharf, 
which  is  clearly  within  the  port  of  Salem.  A  great  varietj 
of  other  facts  are  stated  in  the  decree  of  the  District  Court, 
(which  were  conceded  by  the  parties  to  be  tmly  stated) 
tending  to  shew  an  illegal  destmation  of  the  sloop,  and  an  in- 
tention to  violate  the  laws  regulating  the  embargo, 

I  do  not  recapitulate  these  facts,  because  even  supposing 
that  they  prove  all  which  the  United  Staita  contend  for, 
and  on  this  I  do  not  decide ;  still  there  is  enough  in  the 
case  to  shew,  that  the  decree  of  the  court  below  was  right. 

The  ground  of  forfeiture  alleged,  and  ultimately  relied  on 
by  the  United  States,  is,  that  the  Julia  proceeded  on  a 
foreign  voyage,  without  first  giving  up  her  enrolment  and 
license ;  and  without  being  duly  registered,  contrary  to  the 
8th  section  of  the  coasting  act,  18th  February,  1793,  ch.  8.  * 
And  it  is  contended,  that  the  dropping  down  on  Saturday 
evening,  with  an  intent,  ultimately,  to  pursue  a  foreign 
voyage,  is  a  proceeding  within  the  act.  I  cannot  so  con- 
strue the  act.  It  would  be  extending  the  construction  of  a 
penal  statute,  far  beyond  the  liberality  allowed  by  courts 
in  the  most  favored  of  contracts.  Had  this  been  a  case 
of  insurance /rom  Salem  to  a  foreign  port,  and  in  dropping 
down,  a  loss  had  occurred,  it  is  clear  that  such  a  breaking 
of  ground  would  not  have  been  deemed  a  commencement  of 
the  voyage,  within  the  policy,  so  as  to  have  bound  the  un- 
derwriters to  the  payment  of  such  loss.  How  can  I  say» 
that  the  Julia  actually  proceeded  on  a  foreign  voyage,  when 
she  voluntarily,  and  even  designedly,  anchored  in  the  bar* 
bour  of  Salem,  at  a  customary  place,  and  no  sufficient  crew 
appeared  on  board  to  perform,  nor  intention  was  manifested 
at  that  time  to  commence  such  a  voyage  ?  The  proceeding 
on  ^  foreign  voyage  can  only  be,  when  the  vessel  actuallgr 
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breaks  ground,  willi  an  indispafable  bfaitin  fkoAff  to 
commeDGe  such  yojni^e.  I  ghre  no  <^inion  Imw  far  a  dfr> 
partore  from  the  port  was  necMaarjr  to  complete  the  of- 
fence ;  fiir,  in  the  present  case»  there  wm  not  even  an  at- 
tempt to  proceed. 

G.  Blake  for  the  Uniied  States. 
William  PreacoU  for  the  clumant. 


SCHOOJrXB  FaOEfflMBIP  AND  CaBOO,  SaMUUL  PhVMMERt  CLAUUMt. 

Appeal. 


Under  tlie  8th  s.  of  the  coastms  act,  I8th  Febnmry,  1793,  ck.  8,  a 
▼esd  is  not  forfiBted  for  proeeeding  on  a  fbre^gn  voyafe,  if  mxh 
liat  not  actuaUj  left  the  port,  ftom  whidb  the  mteoded  to  proceed  on  •  far- 
dgn  voyage.  The  foffeiture  does  not  attach,  notfl  the  rtmtti  hn  quhtod 
■Qchport,  with  an  loteat  to  proceed  OD  nth  fDragpTOyage. 

X  BIB  vessel  being  an  enrolled  yessel,  ficensed  for  the  fish- 
eries, at  the  Custoffl-HoQse  at  Ipswich^  was,  on  Saturday, 
the  8th  of  October,  1808,  sold  by  her  former  owners,  John 
Dexier  and  James  AndrewSi  to  the  clamiant*  The  bill  of 
sale  was  made  oat  by  the  collector  of  the  port  of  Ipswich^ 
and  the  enrolment  and  license  of  the  vessel,  were,  on  the 
same  day,  surrendered  to  him,  but  no  new  papers  were,  at 
Aat  time,  taken  out.  On  the  same  day,  the  vessel  was  re- 
moved from  a  place,  called  Chebaeco  J{i«er,  in  said  Ips^ 
mehy  by  PhmuMfj  to  a  place  within  the  limits  of  the  same 
town,  caBed  Plumb  Island  Biter j  into  which  Ipswich  Biter 
empties ;  and  m  the  latter  river,  vessels  belongpng  to  the 
port  nsoally  lie.  On  the  afternoon  and  evening  of  the  same 
day,  the  schooner  was  loaded  with  a  full  cargo,  by  means 
of  gondolas,  which  brought  the  same  fimn  a  phce  in  Nenh 
karjfy  called  Old  Town  Bridge^    About  twelve  or  one 
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o^cIock  of  the  Mme  nigiit,  the  scboooer  wm  diaeiFrered  b^ 
a  rereniie  boat  bekmging  to  the  Cuetom  Hevne  at  Nnwbu^ 
ryporty  and  was  imtnediatelj  hailed  twice  or  thrice,  and  fto 
answer,  or  an  nnsatisfactorj  one,  was  returned.  At  this 
time,  the  schooner  had  her  foresail  up,  aad  was  in  motion. 
There  was  some  contrariety  of  evidence,  as  to  the  point, 
whether  her  anchor  was  weighed,  or  not ;  but  the  weight  of 
evidence  was,  that  it  was  weighed.  Eight  persons  were 
found  on  board.  The  vessel  was  fully  loaded,  and  appear- 
ed equipped  for  a  voyage.  On  going  on  board,  the  revenue 
officers  receiving  no  satisfactory  information  respectmg  the 
destination  of  the  vessel,  and  finding  no  papers  on  board, 
seized  her,  and  on  the  next  day  carried  her  to  Newbury- 
port.  At  the  time  of  the  seizure,  it  appeared  that  there  was 
Tery  little  wind,  and  that  it  was  about  half  ebb  tide  ;  and 
in  order  to  go  to  sea,  it  was  necessary  that  the  vessel  should 
pass  Ipswich  BoTf  where,  at  high  water,  there  is  ten  feet  of 
water ;  and  at  half  tide,  about  five  feet.  The  schooner,  it 
wa9  snd,  when  loaded,  woidd  draw  eight  feet* 

On  the  Monday  following  (the  10th  <rf  October)  flio 
elaimonf,  accompaiucd  by  one  Josedgn  Hildmpp,  (whOg 
on  the  night  oS^BAgI  October^  appeared  on  board  as 
master,)  went  to  the  eoUector,  at  Ipsnrich,  and  by  decep» 
tf  ve  represeatatiotts,  and  concealment  of  the  aeizure  of  the 
aehooaer,  obtained  a  temporary  enrolment  and  Keenae  in 
fte  claimant'a  name,  for  the  coasting  trade,  and  also  obtain^ 
ed  a  permit  for  Niwkuryport^  oe  tkt  manifest  presented  bj 
liien^  which  was  sworn  to  before  the  cdlector^  and  signed 
by  Hildvupp  with  the  name  of  Jo$tpk  BUdnipp^  instead 
of  J&8celg»^  It  seemed  conceded  cm  the  whole  evidence^ 
that  at  the  time  of  Ae  seioure,  the  schooner  was  actually 
wkhin  the  limits  of  the  port  of  Ipswich. 

The  libel,  or  iafermatioB^  contained  several  all^ations  oC 
forfeitore.    1.  For  a  departmre  firon  tbe  port  of  fysniMk 
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a  permit^  or  clearancey  foonded  on  the  9d  sect.  0i 
flie  act  of  9th  January,  1808,  ch.  8.  >  2.  For  taking  on 
board  wmiry  goods  and  merdiui£ze,  withoot  a  permit 
firom  the  coDector  €i  the  port,  founded  on  the  2d  sect.  oC 
the  act  of  AprO  25,  1808,  ch.  66.  And  3.  Fm*  proceed- 
nig  on  a  foreign  Toyage  from  the  port  of  fysmek,  without 
first  giving  up  her  enrohnent  and  license,  snd  without  being 
registered  bj  said  collector,  for  said  rojage,  founded  on 
Ifae  8th  sect,  of  the  act  for  enroffing  and  licensing  yessels 
in  the  coasting  trade  and  fisheries.  * 

STORY,  J.  after  stating  the  facts  and  the  aDegations  :— 
Upon  the  argument,  the  two  first  allegations  are  abandoned, 
and  the  attomej  for  the  United  States  rests  the  cause  al- 
together upon  the  third,  and  with  great  propriety,  as  the 
Supreme  Court  hare  already  settled  the  only  questions 
which  could  arise  on  the  two  former  allegations,  against  the 
construction,  on  account  of  which  they  were  origmalty  in- 
liodiiced  into  the  libel; 

It  has  been  contended,  on  the  part  of  the  clumaati  that 
llie  8^  sect  of  the  act  alluded  to,  does  not  work  a  forfeit* 
ore,  udesB  the  vessel  has  actually  peilbrmed  a  foreign 
Toy  age,  and  returned  to  the  United  States ;  and  that-part 
of  the  section  which  aHodes  to  the  forfeiture  of  goods  id* 
ported  in  such  vessel,  is  supposed  to  fortify  tfiis  construe- 
tiM«  It  w  certainty  true,  that  by  retaming  with  a  cargo 
to  the  United  States,  a  vessel  which  contravenes  the  pro* 
viMQn  of  this  section,  subjects  the  imported  cargo  to  for« 
fieiture.  And  sa  it  has  been  adjudged  by  the  StqpreoMi 
Courts  at  February  term,  18-12*  But  this  increase  of  for- 
ftitive  in  a  eertun  event,  by  no  means  proves  that  no  for^* 
bilsre  could  accrue,  without  the  return  to  the  United 
Ante  froos  a  foreign  voyage.  The  reason  of  a&cting:  the 
HtucB  canEO  was,  without  doubly  to*  take  away  the  stronssst 
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temptation  to  an  illicit  employment  of  the  veflflel,  bj  fltib« 
jectiog  every  thing  to  forfeiture  which  was  connected  with 
the  voyage.  The  language  of  the  statute  is  clear  and  ex^ 
plicity  and  cannot,  without  manifest  violence,  be  brought  to 
the  construction  contended  for. 

I  rely  as  little  upon  the  suggestion,  that  the  vessel  was 
not  subjected  to  forfeiture,  because  her  enrolment  and 
license  were  surrendered ;  although  no  register  was  taken 
out.  The  counsel  for  the  claimant  has  assumed,  that  the 
words  **  and  being  duly  registered,''  are  used  as  mere  idle 
words,  and  in  no  distinct  connexion,  and  therefore  are  to 
be  rejected,  as  surplusage.  It  is  true,  that  I  can  perceive 
no  sufficient  reason,  why  a  register  should  in  such  case  be 
required,  when  it  is  very  certain,  that  in  no  other  case  a 
register  is  absolutely  necessary.  Without  a  register  a  ves- 
sel in  foreign  trade  is- not  entided  to  the  privileges  and 
benefits  of  a  ship  of  the  United  States ;  but  in  other  re- 
spects she  is  recognised  by  law.  She  may  sail  with  a  sea 
letter,  or  certificate  of  ownership.  But  it  is  sufficient  for 
me,  that  the  words  of  the  statute  are  so ;  and  when  the 
Legislature  have  expressly  enacted  a  provision,  the  court 
have  no  other  du^y  but  to  interpret  it  according  to  its  genu- 
ine sense.  Vessels  engaging  in  the  coasting  trade  and 
fisheries,  engage  upon  the  terms  and  conditions  of  the  law^ 
and  are  bound  to  comply  with  them. 

But  the  main  difficulty  remains;  did  the  Friendship 
*^  proceed  on  a  foreign  voyage  ?^^  It  is  contended  by  the 
attorney  for  the  United  States^  that  she  did  so  proceed^ 
although  the  vessel  was  not  without  the  limits  of  the  port 
of  Ipswich  ;  that  ^^  to  proceed  on  a  voyage,''  does  not  imply 
leaving  a  port ;  but  may  be  satisfied  with  breaking  ground, 
and  sailing  in  a  port,  with  intent  to  pursue  such  a  voyage. 
And  he  relies  upon  the  analogous  case  of  an  insurance/rom 
one  port  to  another  port,  where  the  voyage  cosunences  on 
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the  breakiog  ground  with  intent  to  ml.  PerhqM  it  wamj 
be  answered,  that  in  cases  of  insurancey  an  intent  to  deviate 
is  not  a  deviation,  and  that  sailing  on  a  Tojage  with  sach  an 
intent  does  not  conatitate  the  bet,  nntii  the  vessel  has  ac» 
tuallji  passed  the  dividing  or  deviating  line.  But  another 
answer  is,  that  the  cited  case  is  of  canirmci^  where  the 
intent  of  the  parties  is  to  prevail ;  and  the  law  eonstmes  the 
risk,  as  commencing  with  the  first  inception  of  the  voyage ; 
in  order  more  fuUy  to  effectoate  the  mani£est  intention  of 
the  parties.  Pottcies  of  insurance  are  always  liberally 
expounded  for  the  benefit  of  trade.  Bat  the  case  is  other- 
wise, as  to  penal  statutes*  It  is  a  maxim  long  since  settled^ 
that  the  cmstruction  of  snch  statutes  is  to  be  strict ;  and  a 
maxim  so  sanctioned  by  i^es,  and  by  the  reason  of  things^ 
I  do  not  feel  at  liberty  to  disturb,  upon  supposed  incon- 
v^uences.  Sitting  here  to  dispense  justice,  I  am  not  at 
liberty  to  narrow  the  law,  to  suit  any  class  of  prosecutions. 
When  the  Legislature  speak  directly,  we  must  expound 
their  acts  according  to  their  natural  meaning,  and  obey  their 
injunctions. 

It  does  not  indeed  appear  distinctly  in  evidence,  which  way 

the  vessel  was  sailing,  when  seised ;  and  if  it  be  true  (which 

has  not  been  cimtradicted)  that  she  could  not  pass  the  bar 

at  the  ebb  tide ;  or  if  it  be  true,  (which  has  been  strongly 

sworn,  even  on  the  part  of  witnesses  introduced  by  the 

government,)  that  the  sole  object  of  moving  the  vessel  was 

to  prevent  her  grounding,  and  to  get  her  into  deeper  water 

in  the  channel,  it  might  be  doubted,  if  there  was  a  com* 

mencement  ct  any  voyage.    But  I  confess,  that  the  other 

facts  m  the  case  powerfully  impress  my  mind  with  the  belief, 

that  the  whole  transaction  was  fraudulent,  and  that  the  in« 

tention  was  to  violate  the  laws.    The  time,  the  place,  the 

manner,  and  the  conduct,  of  the  business,  equally  shew,  that 

it  was  not  fit  to  meet  the  day ;  and  if  the  vessel  had  been 

voi«*  I*  7 
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seised  without  the  port,  it  would  not  have  been  easy  to 
remove  the  presumptioD  of  m  foreign  voyage. 

But  let  U8  return  to  the  cooitruction  of  the  act.  The 
point  is,  not  what  the  Legislalure  mighti  but  what  they- 
have,  provided.  At  the  time  of  die  passing  of  this  act, 
there  was  no  prohibition  of  trade,  and  there  was  no  necea* 
sitj  of  jealously  watching  vessels  while  lying  in  port.  The 
object  of  the  act  was,  to  prevent  vessds  eng^ed  in  the 
coastine  trade  and  fisheries  from  becooaing  the  medium  of 
the  introduction  of  smuggled  goods,  under  the  security  and 
cover  <^  their  license.  The  words  of  the  act  are,  ^*  If  any 
ship  or  vessel  shall  proceed  on  a  foreign  toyag^^^  &c. 
Had  the  section  stopped  here,  perhaps  the  construction  of 
the  attorney  for  the  UnUtd  States  would  have  been  very 
strong ;  but  in  the  same  sentence  the  Legislature  explain 
what  they  mean,  by  adding,  ^  without  giving  up,  &c.  to  the 
coUecttHT  of  the  district  comprehending  the  port,  from 
which  she  is  about  tp  proceed  on  such  foreign  voyage." 
Such  foreign  voyi^e  then  is,  to  proceed  from  the  port ; 
not  to  commence  within  it ;  and  the  same  expression  is 
again  repeated  in  the  proviso. 

The  32d  sect,  of  the  same  act  may  throw  some  light  on 
the  subject.  That  provides  that  a  liceiised  vessel  shall  be 
forfeited  with  her  cargo,  if  found  employed  in  any  other 
trade,  than  that,for  which  she  is  licensed.  Now  if  the  jPWetuI* 
ehip  had  not  given  up  her  license,  she  would  have  been  lia- 
ble under  this  section  ;  and,  if  the  attorney  for  the  United 
States  be  right,  under  the  8th  section  also.  But  I  pr&> 
sume  that  the  Legislature  intended  the  8th  sect,  to  iqpply  to 
aU  cases,  where  a  foreign  voyage  was  pursued  under  any 
circumstances ;  and  the  32d  sect,  to  all  cases,  where  the 
tradbg  was  in  p<Hrt  or  coastwise,  when  it  was  unanthorized 
by  the  license. 
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I  am  someiHiat  confirmed  in  thui  constraclioo  bj  the 
l^gUH^  oi  the  first  and  second  sections  of  the  act  of 
9tll  Jiniiaiy,  1808,  cfa.  8,  which  requires,  that  vessels  em- 
ylOfed  In  the  coasting  trade  and  fisheries  should  give  bonds 
BOf  to  proceed  to  a  foreign  port,  but  to  reland  flieh*  cargo  in 
flie  (7tiiled  States  ;  and  of  the  3d  section  of  the  same  ac^ 
bj  which  the  proceeding  to  a  foreign  port  Bubjects  the  ves- 
sri  and  cargo  to  forfeiture.  And  by  a  subsequent  act, '  ihi 
waU  betads  are  required  of  Tessels,  which  are  not  register* 
ed^  licemed,  or  possessing  a  sea  letter.  By  these  sections 
flie  liegisiature  manifestly  require  a  proceeding  to  a  foreign 
port  beA#e  a  fiMrfeitnre  is  incurred.  Now  if  the  Legislature 
fid  not  declare  a  licensed  vessel  forfeited  under  the  embar- 
go actsy  unti)  she  had  actually  arrived  in  a  foreign  port  on  a 
Ibreigtt  voyage,  but  suffered  her  departure  on  giving  bonds, 
it  would  seem  that  it  hardly  contemplated  that  a  foreign  voy« 
1^  was  actually  in  progress  while  the  licensed  vessel  was 
within  our  own  ports,  i  do  not  however  rely  upon  these 
acts,  becatise,  being  passed  on  temporary  occasions,  they 
eafti  hardly  be  considered  as  connected  with  the  general  sya- 
lem  of  our  laws. 

But  what  is  the  allegation  in  the  libel  ?  That  the  said  ves- 
sel did  ^  proceed  from  the  said  port  of  Ipswich  upon  a 
Ibre^  voyage,  without  first  giving  up  her  enrolment  and 
Kceose,  &c.  and  without  being  registered  for  said  voyage." 
The  plea  is,  *^  that  the  stJd  vessel  did  not  proceed  from 
said  port  of  fyswich,  &c.  on  any  foreign  voyage."  Now 
H  is  undoubtedly  true,  that  mere  surplusage  does  not  vitiate, 
mid  that  an  immaterial  averment  may  be  rejected.  But  it  is 
also  true,  that  when  an  averment  is  of  substance,  and  is  more 
apeelfic  than  ir  necessary,*  and  cannot  be  rejected  without 
a  fatal  defect,  it  must  be  proved  as  laid ;  *  and  penal  actions 

r3JfMb,180a^«clMiE  «1  CIJ%PlMLm.aBB. 
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in  this  particular  are  subject  to  as  great,  and  formerly  to 
greater,  nicetj,  than  others.  In  Rmp  vs.  Stevens  and  oOutsf 
Lord  Ellenborough  said,  that  he  did  not  find  any  authority 
in  the  law,  which  warranted  him  In  rejecting  any  material 
allegation  in  an  indictment  or  information,  which  is  sensible 
and  consistent  in  the  place  where  it  occurs,  and  is  not  re- 
pugnant to  any  antecedent  matter.  Now  the  allegatiouy 
that  she  did  proceed  from  the  port  of  fyswiehf  is  material. 
It  was  certaiidy  material  to  state,  that  she  proceeded  from 
some  place,  or  was  at  some  place ;  for  otherwise  it  would  be 
impossible  to  know,  to  what  offence  the  party  was  to  answer, 
and  he  could  hardly  be  enabled  to  produce  evidence  to 
defend  his  property  from  forfeiture,  as  erery  proceeding  of 
the  Teasel,  during  the  whole  existence  of  the  license,  might 
equally  come  under  review.  In  a  case  like  the  present,  it 
would  be  peculiarly  necessary,  as  no  foreign  voyage  is  alleg- 
ed to  have  been  completed  to  any  foreign  port. 

If  then  the  place  be  material  to  be  laid,  it  should  be  prov- 
ed as  laid.  In  the  Attorney  General  vs.  Moyer*  the  illegal 
importation  was  laid  in  the  information  in  Londony  and  the 
evidence  shewed  it  to  be  at  Cowes,  and  the  court  held  the 
variance  fatal.  If  however  I  could  get  over  this  objection 
(on  which  I  do  not  decide)  and  if  I  could  also  overlook  vari* 
ous  other  errors  and  irregularities  of  form  in  the  libel,  I 
could  not  easily  persuade  my  mind  to  adopt  the  construc- 
tion adopted  by  the  court  below.  For  the  opinions  of  that 
court  I  entertain  every  respect,  because  I  know  they  are 
well  considered  and  carefully  weighed :  But  sitting  here,  it 
is  also  my  duty  to  exercise  my  own  judgment,  and  to  decide 
accordingly. 

It  is  to  be  remembered,  that  this  section  of  the  act  is  higfar 
ly  penal.     That  the  intent  of  the  act,  nay  the  language  of 
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il^  may  be  foHj  satisfied,  without  tiiis  ligoww  coBStrae* 
tioD.  That  it  is  the  aehud  proueding^  and  not  ike  mftimft 
to  proeudy  on  a  foreigD  voyi^e  that  b  fwmished.  That  the 
great  object  of  that  act  is,  to  secme  the  reveime  of  the  XJm^ 
ted  States  from  fraads,  aod  to  prereat  a  foreign  trade  hem 
being  carried  on  under  coloor  of  a  coasting  licenae.  With 
such  coDsiderations  I  cannot  bnt  interpret  the  law,  as  reqnir> 
ing,  tbat  the  evidence  of  a  Cueign  voyage  shall  at  least  be 
manifeated  by  a  departure  from  the  port  tiefore  the  forfeit**, 
are  attsLcbes. 

Tbe  decree  of  the  court  beiow  is  therefore  revenedy 
and  tbe  property  is  to  be  restored  to  the  claimaat ;  but  I 
shall  certify  reasonable  cause  of  seisure. 

VwCF9m  TmWmrwWmm 

G.  Blake  for  the  United  States. 
Wm.  Prescott  for  the  claimant. 


lliHJAMur  Niaoir  8r  al.  PaAurrim  im  saaom,  versus  Uffmo  Statbu 

Error  from  the  District  Court  of  Maine. 

The  court  have  m  nght  to  iostnict  the  jorf  at  to  all  ^aettioai  of  bar  groinii^ 
out  or  the  fada  or  the  cane.  TheeonliiidionarttbilloraateMafMittoft 
flflnr. 

DA  VISf  X  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  in  this  case  is  grounded  on  aa 
alleged  error  of  the  District  Judge,  in  Maine  District, 
before  whom  the  cause  was  tried,  in  his  direction  to  the 
jury,  in  two  particulars :  1.  As  to  the  operation  of  a  bill  of 
sale  of  a  moiety  of  the  offending  vessel,  from  Maxwell  to 
Nason,  one  of  the  plaintiffs  in  error.  2.  In  regard  to  the 
respectbg  Atkineat^  the  other  plamtiff  in  error. 
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n  M|plra  to  tbd  AM  ^Mcptiniy  it  do69  ncff  ^ptfir  to  ut 
MM  M  by  tb6  eMnsel  in  thiv  courty  md  H  ndoiibt^y  b6> 
iMgM  to  fli6  jtidg#  U$  decHsre  bhv  opnioiiff  rebtfrre  to  tbe 
IsSbI  cA^i  of  Ae  Mil  cf  sKle  m  qdesfion  it  aEp]^Bti6n  to  the 
Heflito.  Atf  to  tte  ttifemd  dbjecfkm,  wfaev  tbw  reeorA  #at 
Mn^^  the  4toert  btfd  M  iorp^miM^y  that  the  jMgs  had  d»-' 
fietetf  tbife  Jury,  »  to  tbe  weight  of  evidence,  Mi  thai  h^ 
ltd  w  fai^  iiitorC^^ed  with  their  excbnire  prarrince.  But  oi< 
«-iMiMiMeuttdiMitiotf  ^f  Ae  whote  record,  it  dbee  iie€  ap* 
peart  ^luKt  tfie  direction  of  the  jadge  was  errooetatf.  He 
AiekMft  hriA  d«fllrer^  ill  ofSiAon  to  the  jnrj  (rayv  th^  bill 
M  ^fitt^ptkmtf  <«that  th^  aitfverd  niattore  so  prodnceA  itad 
proved  were  anfficietfl  to  pro^re  the  iasie  afareaatd,  on'  th». 
pafY  df  Ae  pla^tiffii."  It  is  not  understood,  that  the  judge 
declared  the  said  Meveral,  matterM  to  be  proved^  That  must 
be  supposed  to  have  been  left  to  the  jury  to  determine,  un- 
less admitted.  Bat  the  bill  of  exceptions  seems  to  admit 
the  said  matters  to  have  been  proved,  and  the  judge  must 
be  considered  as  only  declaring  their  legal  operation*  So 
wfth  respect  to  WdU.  The  judge  declares,  <<  that  Wells 
•ought  by  law  to  be  considered  as  ftie  said  Atkinson^ s  ag^nt, 
in  aH  concerns  respecting  said  vessel  and  cargo/'  The 
question  appears  to  have  been,  as  contemplated  and  em- 
braced hk  the  dkeolioft  giveB  by  the  District  Judge,  not  as 
to  the  existence  of  the  acts  of  WelU ;  they  musf  be  con- 
sidered as  left  to  the  jury  to  determine,  or  so  fully  proved, 
that  they  were  not  questioned.  But  the  direction  ought  to 
1^  viewed  as  declaring  the  legal  operation  and  extent  of 
those  acts.  If&is  it  ^acs  competent  to  the  judge  to  direct, 
and  to  decUre^  if  suc&  #ere  his  opinion,  ^that  the  acts  6^ 
itetts  ought  to  be  considered  as  the  acts  of  Atkinson.^ 
That  the  court  is  to  judge'  of  the  law,  and  the  jury  to  dieted 
mine  facts,  is  a  rule  so  familiar,  and  so  generally  respected^ 
that  I  do  not  itcoUect  a  i^rit  of  error  g^iinded  6n  iW 
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dkged  TKibfH^.  In  iamn^ing  up  »  cimie  to  ^  Jiivy^  mtny 
&cts  Bfe  often  ao  iJearly  priOT^d*  qr  rwnaiii  up^oiitestedt 
thai  the  judgie  agamoei  th^in  a»  a  \mm  pf  «rgume6t,  without 
•aggestiig  to  the  jurj  their  luioarii  and  uoqueatiopaUa 
rigfitt  that  they  are  iq  determine  as  to  Ae  truth  of  the  facto 
alleged*  But  an  ultimate  reference  to  the  opinion  of  the 
jnrjy  as  to  any  such  fiacts,  is  alvays  understood  to  be  imr 
plied*  If  the  court,  in  thpir  direction,  should  undertihe  to 
gire  a  decided  opinion,  aa  to  the  truth  of  an  alleged  fact^ 
which  is  contested,  it  would  undoubtedly  be  wrong,  from 
its  probable  influence  on  a  jury,  though  the  right  of  the 
}urj,  notwithstanding  si|ch  di^^^tioo,  would  remain  unim- 
paired. But  from  a  full  view  of  the  record  in  this  case,  the 
court  cannot  infer,  and  ought  not  to  presume,  that  the  Dis- 
trict Judge  did  thus  exceed  his  legitimate  authority.  The 
fior  and  just  construction  is,  that  he  merely  declared  th^ 
legal  operation  of  fscts  proFed,  and  which  the  biU  of  escep* 
lions  admits  to  haye  been  proved* 

C.  Jackson  for  plaintiff  in  error. 
^.  Blakt  for  United  States. 


Tbc  Sloop  Lask  ahd  Cargo— Caaisr.  CovaTjnr,  CLAiUAaT/ 

Appeal. 

^Jona^  voy9g^^  iotiie  8th  b.  pT  the  coMtiQg  act,  18th  Fehraaiy,  1798,  ^ 
8,  mtana  a  voyage  intended  to  aoaie  place  within  the  jurisdiction  of  a  ibr- 
cipecwli7,or  at  kartviCfaoiittte  territorial  watanitf  the  l/aeeifitekv. 

jPhis  waa  an  information  against  the  sloop  Lark  and  car- 
gOy  for  ah  alleged  violation  of  the  laws  of  the  United  States. 
tlie  fiM^ta  wiH  appear  in  the  followiug  decree. 


**  MASSACHUSBTTS, 

STORYy  X    It  is  agreed  bj  the  parties,  that  flie  facta 
of  the  case  are  truly  stated  in  the  decree  of  the  District 
Court.      Bj  that  decree  it  appears,  that  the  sloop,  being  a 
▼esse!  usuaH j  employed  in  Boeton  Bay  in  the  transportar 
tion  of  ballast,  and  under  bond  as  such,  was  about  1  o'clock, 
P*  M .  on  the  23d  Juljr,  1808,  found  at  anchor, near  Qeorgt^$ 
Island  in  JSo^on  JETarfrour,  hj  an  officer  of  the  revenue 
cutter.    On  going  on  board,  a  quantity  of  flour  was  found 
lying  in  apparent  disorder,  and  an  anonymous  paper  was 
found  in  Cawrinejfs  trunk,  containing  directions  to  proceed 
and  meet  a  certain  vessel  described  in  the  paper,  whicli 
would  be  seen  with  certain  signals,  sailing  in  a  line  between 
Plymouth  and  Capt'Ann  Light-bouses,  to  which  he  was  to 
deliver  his  cargo*     The  flour  had  been  taken  in  at  Croldsb<h 
rottgffc'^  wharf,  at  the  northerly  part  of  jBosIuh,  about  6  or 
7  o'clock  on  the  preceding  evening.     The  XiarJk  passed  the 
fort  between  9  and  10  o'clock  in  the  forenoon  of  the  23d, 
by  shewing  a  signal,  correspondent  with  an  arrangement 
previously  made  with  the  officers  commanding  at  the  fort,  to 
save  the  claimant  the  inconvenience  of  exhibiting  his  pass, 
whenever  he  passed  the  fort.     On  the  26th  of  July,  1808« 
the  same  revenue  cutter,  being  in  the  bay,  saw  and  spoke 
with  a  vessel,  called  the  Reuben  and  Rachael^  of  Halifax^ 
Nova  Scotia^  which  had  cleared  from  Boston  for  Halifax 
a  few  days  before,  and  which  answered  the  description  of 
the  vessel  mentioned  in  the  paper  found  in  Courtney^s  pos- 
session. 

The  sloop  and  her  cargo  were  seized,  and  are  now  libelled^ 
1.  for  departing  from  the  port  of  Boston  without  a  clear- 
ance or  permit,  contrary  to  the  3d  section  of  the  act  of 
January,  1808,  ch.  8,  which  allegation  is  very  properly  on 
the  evidence  abandoned,  as  the  schooner  was  found  within, 
and  had  not  departed  from,  the  port  of  Boston.  2.  The 
vessel  is  libelled  for  proceeding  on  a  foreign  voyage,  being  a 


KceofledTetBel,  wiAoiit  gtfiagmpher 
and  withoirt  being  didj  lepitered,  *^€mdwmrjf  im 
and  the  iecond  aD^ptiOB  m  fcunded  €■  the  ttt 
flie  coastiiig  act,  18th  Febraary,  1793,  ch.  t.' 

It  is  said  by  the  coonael  for  the  damtmA^  Ant 
OD  a  bfmffk  voyage  witfaoi  the  act  BHt  scan 
fortign  port  or  coiiiitrj,or  at  least  o«t  of  the 
ten;of  the  Umlnl  Stalcf ;  andsotnerdjaaaBaglo 
anoth^  TCflael  within  the  tefritorial  jMiladitt«n  of  the  C» 
M  Stales,  and  there  deliveiingacav]gD.  OnAeodKrhsd, 
the  attorney  for  the  Uniied  SUOm  coafends,  that  ■^ybrngB 
itayagt^*  is  used  in  the  act  in  eontradhlMctiuM  la  duawstic 
Toyages  in  the  coasting  trade  or  hi  the  fiiheries,  and  thai  al 
other  yojrages  are  ibre^n.  I  aai  aathfcd  howef  u,  that  flbe 
act  means,  by  a  tomlg^  voyage,  a  voyage  wtrndrd  h>  aono 
phM»  within  the  lindhi  or  jnrisdictisBof  nisragB  conntry,nr 
at  least  withont  the  territorial  jnrisdiction  of  the  UmiUd 
SMes.  Upon  the  facts  Aeiefiwe  diere  is  no  fctieilnie.  I 
would  also  observe  that  the  libel  ia  himmd,  and  oi^fat  to 
have  been  amended,  and  I  shonid  have  leqnhcd  it  to  havo 
been  done,  before  the  Untied  fiKnles  dwnld  have  had  jni%- 
mont,  that  die  goods  renuun  fisrfeiled*  There  b  no  afcgt* 
tionof  abreachog^atMllAe/orwo^lftssloMf;  **  contrary 
to  law''  means  no  more,  than  ^  contrary  to  the  riiaiiin  law." 
As  however  I  have  no  donbt  <if  a firandaient  intent,  lsha| 
certify  that  there  was  reasonable  caose  of 


6.  Blafce  for  the  United  Statu. 
S.  Dexter  for  claimant 
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ScBoomtR  iSitLT  Aim  Cargo,  Mackenzi*,  Claimaht. 
Appeal  from  District  Coart. 

Under  the  5th  seeUoo  U  the  embaifo  act  0  Jan.  1808,  eh.  8,  «  fcreigpi  rtrntjl 
ncans  a  venel  navip&tiiig  onder  t^e  flag  of  a  foreigD  power,  aod  not  a  vet- 
•el  owned  io  whole  or  part  by  fofciQBen  domidlftd  m  the  CTWttt^ 

STORY^  J.  The  libel  in  this  case  coDtains  three  coonte. 
I  shall  confine  myself  to  the  firsts  because,  on  the  hearings 
the  others  were  abandoned  hy  the  counsel  for  the  United 
States.  That  count  alleges,  that  during  the  continuance  of 
the  embargo,  to  wit,  in  the  month  of  September,  I8O89  the 
said  vessel,  being  a  foreign  bottom,  within  the  district  of 
Boston  and  Charlestownj  did  take  on  board  certain  goods, 
•wares  and  merchandize,  mentioned  in  the  schedule  annexed 
to  the  libel,  contrary  to  the  act  laying  an  embargo,  and 
the  act  supplementary  thereto  t  whereby  the  said  yesself 
and  the  goods,  wares  and  merchandise  found  en  board  the 
aame  vessel,  have  become  wholly  forfeited. 

The  facts  appear  to  be  these.  Previous  to  the  seisnre,. 
(which  was  in  September,  1808,)  the  vessel  belonged  t# 
Messrs.  Nemhall  and  NileSj  American  citisens,  by  whom 
she  had  been  employed  in  the  fisheries,  under  a  lieensa 
and  enrolment,  which  some  months  beCbre  had  expired^ 
and  had  been  cancelled.  The  vessel  was  afterwards  sold, 
(whether  really  or  colorably  I  pretend  not  to  say)  Uk 
Mackensitf  the  claimant,  who  is  proved  to  have  been  at 
the  time  of  the  sale,  (which  was  about  six  weeks  or  two 
months  before  the  seizure,)  a  British  subject,:  resident  ia 
Boston.  Qn  the  morning  of  the  seizure,  the  vessel  was 
found  near  Harrises  Wharf  in  Boston^  on  the  flats,  nearly 
laden  with  flour  and  other  articles  mentioned  in  the  libeL 
Every  s^pearance  indicated,  that  she  had  been  recentij 
laden,  a^d  it  is  proved,,  that  she  must  have  been  laden  after 


inr  every  sock 
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tree  meumc  of 
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flbew  tte  efect  of  trannfiiiM^  a  icgiriaei  veMcl  to  o 
e^ier,  and  ako  IIm  soppkaeatey  act  27tk  JaBe,  17S7,  ck 
5,'  wbich  dechres  tint  all  rcgiitercd  Tcsds  vUch  shal  ba 
eaptared  tnd  coademard  aad  pan  iaia  the  ovacrsh^  of 
tkird  persons,  aball  be  deeiaedybre^  aetarfs. 

This  ailment  applies  to  r^istefed  rcaMb  oalj,  aad 
does  not  appear  to  me  to  carry  nncli  we^t  with  it.  Ui^ 
doubtedly  the  appeUation  at  foreign  resteb  may  sometimea 
be  appfied  to  all  vessels  not  registered  or  licensed^  in  ittt^ 
renee  to  the  privileges  derived  from  the  revenue  system ; 
but  it  »  as  t;ertain,  that  b  a  variety  of  instances  our  laws 
abo  contemplate  the  use  of  the  words  in  their  appropriate 
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■eDse,  to  wity  yestek  navigatiiig  under  the  flag  and  with  the 
papers  of  a  foreign  sovereign. 

It  may  be  remarked  also,  that  there  is  no  proviBion  in  oor 
hiws,  declaringi  that  a  licensed  vessel,  transferred  to  an  alien, 
shall  be  deemed  a  foreign  vessel ;  but  in  such  case  the  vea- 
ael  is  undoubtedly  forfeited  under  the  coasting  act*  Act  IS 
Feb.  1 793,  ch.  8,  section  32.  ^ 

Let  us  now  endeavour  to  seek  the  true  construction  of 
the  section  in  question,  by  comparing  it  with  other  provisions 
in  the  embargo  acts,  for  these  acts  being  all  in  pari  mo- 
teriUj  must 'be  construed  together,  as  one  statute.    The  act 
laying  an  embargo  on  all  ships  and  vessels  within  the  lini* 
its  of  the  United  StaieSy  bound  to  a  foreign  port^  expressly 
allows  the  departure  of  any  foreign  ship  or  vessel,  either  in 
ballast  or  with  the  cargo  then  on  board.    There  can  be  no 
doubt,  that  this  act  meant  by  foreign  ships  such  as  were 
owned  by  foreigners,  and  navigating  under  the  protection 
and  papers  of  a  foreign  government.     Any  other  construe* 
tion  would  defeat  the  obvious  mtent  of  the  Legislatiure. 
The  same  act  exempted  from  the  operation  of  the  embargo 
all  armed  vessels,  possessing  public  commissions  firom  any 
foreign  power.    The  4th  section  of  the  act  of  9th  Jan.  1808, 
ch.  8,  provides,  that  this  exemption  shall  apply  only  to 
public  armed  vessels,  and  not  to  privateers  or  letteva  of 
marque,  or  any  private  armed  vessels,  but  that  such  private 
armed  vessels  shall  be  permitted  to  depart  in  the  same  man* 
ner,  as  is  provided  for  other  private  foreign  shipM  or  vessels. 
Here  again  it  is  manifest,  that  the  liegislature  speak,  not  of 
Teasels  owned  by  citizens  and  domiciled  foreigners,  having 
no  foreign  papers,  but  of  ahipa  armed  or  sailing  under  the 
authority  of  a  foreign  sovereign.     Then  follows  the  section 
in  controversy,  which  seems  to  be  directly  governed  in  its 
Itnguage  by  the  preceding^ 

49  U.S.  I.  m. 
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800D  aftenrardi  the  Legidatore,  bj  the  ict  IStli  Marcb, 
1808,  ch.  32,  proTided,  that  no  foreign  vessel  should  deput 
from  sBj  port  of  (he  United  StaieSy  wiik  a  cargo  destined 
tor  another  part  of  the  Uniied  Stales j  without  ^Ting  bonds 
to  re-famdihe  cargo  in  the  Uniied  States;  and  the  same  secnri- 
tj  was  required  of  ressels  owned  bj  citizens  of  the  United 
States  not  registered,  licensed,  or  posseasmg  a  sea  letter. 
In  tUs  act,  the  words  American  and  foreign  are  used  in 
opposition  to  each  other,  and  import,  as  I  apprehend,  Tessels 
ttavigating  under  the  flag  of  different  powers. 

Still  the  coasting  trade  from  port  to  port  of  the  Untied 
States  was  lawful  to  aliens.  But  bj  the  9th  section  of  the 
act  of  25th  April,  1808,  ch.  66,  it  was  expressly  prohibited* 

In  all  these  various  provisions  I  can  perceive  only  a 
progressive  system  of  rigor  towards  the  same  class  of  ves- 
sels. The  obvious  intent  of  the  Legislature  was,  to  prohibit 
aU  American  citizens  and  American  property  from  a  com- 
merce with  foreign  countries.  Yet  at  no  time  was  it  illegal 
for  a  foreign  vessel  to  depart  firom  the  United  States  to  a 
fioreign  country  in  ballast;  and  if  the  construction  contended 
for  by  the  attorney  for  the  United  SteUes  be  correct,  a 
mere  colorable  transfer  of  any  undivided  portion  of  an 
American  ship  to  a  foreigner  would  have  enabled  such  ship 
10  depart  for  a  foreign  port,  and  thereby  in  efiect  the  whole 
operation  of  the  embargo  acts  would  have  been  defeated. 

I  am  therefore  satisfied,  that  the  true  construction  of  the 
5th  section  requires,  ut  res  nuLgis  valeat,  quam  fereat^  that 
the  foreign  vessels  named  therein  should  be  deemed  such, 
as  have  the  acknowledged  character  and  papers  of  vessels 
navigated  under  the  protection  and  laws  of  a  foreign  realm* 
I  must  therefore  affirm  the  decree.  I  cannot  however  but 
remark,  that  the  libel  is  very  defective  in  not  alleging,  that 
(he  goods  taken  on  board  were  not  sea  stores  or  provisions 
necessary  for  the  voyage,  for  it  was  certainly  lawful  to  load 
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such  goods,  and  die j  constitute  an  ekpress  excepfim  in  tbe 
statute. 

Let  the  decree  be  affirmed,  and  certifj  reasonable  cause 
of  seizure. 

G.  Blake  for  United  States, 

_  _  • . 

Tkuriton  mi  Dexter  for  Claimant. 


Ths  Brio  Ash,  Isaac  TcirirTi  &c.  Claim arvi. 

Appeal  from  District  Coart. 

BTCfymtknliaa  eKkniye  juris  ictioo  over  the  waten  adjioent  to  its  Aant,  te 
the  dutanee  of  a  caoooo  ihot  or  ixiai|De  league.  A  departure  from  vuy  place 
iriUiin  thejuiiBdidioDal  liinitf  of  the  l^tiOed  Slolef,  ^^ 
within  aiqr  port,  la  within  the  provisiooi  of  the  emborieo  aetof  22d  Deeen- 
ber,  1807,  ch.  5.  Where  no  other  time  ii  Soned.  tor  tbe  operation  of  a  penal 
statute,  it  tekes  eflbct  from  the  time  of  its  passage;  and  ignonnee  of  the 
nnstenoe  of  such  act  forms  no  ttignf  Ascuis  for  a  nolatianof  it 

J^HB  brigantme  Ann  was  seized  by  the  collector  of  the 
port  of  Newburyporty  and  libelled  in  the  District  Court,  for 
that  said  brig,  on  the  12th  day  of  January,  1808,  departed 
irom  said  port  and  from  the  limits  and  jurisdiction  of  the 
United  SMes,  and  proceeded  on  a  foreign  voyage,  to  wit,  to 
the  island  of  JamaicOf  in  the  West  Indies^  contrary  to  the 
ftct  of  the  9th  of  January,  1808,  ch.  8. 

It  appeared  that  the  Ann  sailed  from  Alexandria^  in  the 
district  of  Columbiaj  with  a  cargo  of  flour,  on  the  22d  day 
of  December,  1807,  bound  for  Newburyport.  On  the  Slst 
of  December,  the  brig  arrived  at  Martha* s  Vineyard^  where 
the  captain  and  crew  heard  of  the  embargo.  On  the  12th 
of  January,  1808,  the  brig  arrived  off  the  port  of  Newbury^ 
"porty  and  anchored  between  two  and  three  miles  from  New^ 
hnrjfport  bar,  (which  is  the  limit  of  the  port  of  Newburj/^ 


It  abo  qipofcd  Ibt  r< 
■olice  €if  Ike 
poviy  and  united,  or  at 

STORY,  J.    Am  the  Amm 

and  witliio  three  nfei  of  the  dbare,  if  m 

vithhi  the  ackaovled^ed 

AH  ihm  writers  vpoo  pahlic  lav 

excIuBive  jurisdiction  to  the 

marine  teagoe,  o¥er  the  waters  adpccat  l» 

this  doctrine  has  bees  recapiBed  hj  the 

die  UnUed  SiaUg.^    Indeed  sKh 

a  part  of  the  territory  of  the 

It  is  said  in  behalf  of  the  rhinwt,  that  the 

not  designed  to  <qpcrate  npon  ▼meii,  WBleas  thej 

in  theportsoftbe  rmlcdSfafef.    Bntthe 

set  of  22d  December^  1807,  ch.  S»  i^  Aat 

kid  on  aD  ships  and  resseb  in  the  ports  sad  places 

flie  limits  and  jurisdicium  qf  ike  UmUtd  Safes.     Now  the 

Amn  was  certaini  j  in  a  pfau^e  withis  the  jurisdiction  of  &e 

UnUtdStaieSy  and  I  do  not  feel  at  GbeHy  to  narrow  bj  cm- 

atmction  the  express  words  of  the  Legistatnre. 

A  further  objectioo  has  been  taken  to  the  aHegMioiii  io  the 

f  but  upon  examtnati<Mi  I  find,  thai  thoi^  yery  irtegiK 
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larlj  made,  there  is  a  sabstantial  statement  of  the  offence 
within  the  3d  sect,  of  the  act  of  9th  Jan.  1808. 

But  the  main  objection  urged  in  behalf  of  the  claimants 
is  of  a  more  important  character.  The  act,  under  which 
the  brig  is  libelled,  received  the  signature  of  the  President 
on  the  9tfa  of  Jan.  1808,  and  on  that  daj  became  a  law. 
But  it  is  admitted,  that  it  was  not  known  at  Netvburyport  on 
the  daj  when  the  Ann  sidled,  and  consequently  that  the 
clumants  could  not  take  notice  of  it. 

Now  it  is  contended,  that  though  a  statute  takes  effect 
from  its  passage,  yet  a  reasonable  time  must  be  allowed 
for  its  promulgation,  so  that  the  citizens  may  have  notice  of 
its  existence,  and  that  no  person  can  be  liable  for  an  offence 
committed  against  such  act,  until  such  a  time  has  elapsed, 
as  will  enable  him,  with  reasonable  diligence,  to  ascertain  its 
prohibitions,  otherwise  an  innocent  man  might  be  punished 
for  actions,  which  were  innocent  for  aught  he  knew,  or  could 
by  possibility  have  known,  at  the  time  of  their  being  done. 
And  it  is  perfectly  immaterial,  whether  such  punishment  be 
mflicted  on  his  person  or  his  property.  In  illustration  of 
this  doctrine,  passages  have  been  read  from  Blackstone^s 
Commentaries'  on  the  elementary  principles  of  natural  and 
civil  law,  and  also  from  the  constitution  of  the  United  States, 
where  it  prohibits  the  enactment  of  any  ex  post  facto  laws. 
I  was  much  pressed  by  the  argument  of  the  learned  counsel 
•n  this  point.  It  would  seem  founded  in  the  principles  of  good 
sense,  and  natural  equity.  And  it  is  very  certain,  that  the  Ann 
was  not  by  any  law  subject  to  forfeiture,  (whatever  might  be 
the  case  as  to  the  claimants  in  person)  until  the  act  of  9th  Jan. 
1808.  The  argument  perhaps  scarcely  has  its  full  weighty 
when  applied  to  the  present  case,  because  the  claimants 
were  acting  manifestly  in  violation  of  the  origbal  act,  laying 

3 1  Bl  Cm,  44, 46. 
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«i  embargo,  and  could  not,  as  to  that  act,  have  anj  pre- 
tence to  allege  their  own  ignorance.  But  this  circumstance 
ought  not  perhaps  to  vary  the  legal  result. 

I  will  therefore  consider  the  question,  as  though  it  stood 
open  between  parties  perfectly  innocent  of  any  intended  ti^ 
olaf  ion  of  law. 

At  common  law,  all  acts  of  parliament,  unless  another 
period  was  fixed,  took  effect,  bj  relation,  to  the  first  daj 
f^  the  session  :  so  that  if  an  act  had  been  brought  in  at  the 
close  of  the  session,  and  passed  on  the  last  day,  which  made 
an  innocent  act  criminal,  or  even  a  capital  offence,  and  if  no 
day  was  fixed  for  the  conunencement  of  its  operation,  it 
had  the  same  efficacy  as  if  it  had  passed  on  the  first  day  of 
the  session  ;  and  all,  who  during  a  long  session,  had  been 
doing  an  act,  which  at  the  time  was  legal  and  inoffensive^ 
were  liable  to  suffer  the  punishment  prescribed  by  the  stat* 
ate.  To  be  sure,  this  doctrine  seems  flatly  unjust ;  but; 
as  Christian  says,  ( 1 BL  Com*  70,  n.  4,)  it  is  agreeable  to 
ancient  principles.  Lord  Coke  lays  down  the  position  in  4 
Inat.  25,  and  cites  S3  H.  6, 17,  which,  upon  examination^ 
I  find  fully  supports  it.  The  same  doctrine  is  explicitly 
avowed  in  Brook's  AbriigmerUy  *  and  even  applied  to  an 
attaint;  is  ruled  in  Plowd.  Com.  79  6,  and  recognised  in 
several  other  reporters ' ;  was  held  by  all  the  judges  of 
England  in  Attorney  General  vs.  Panter  * ;  and  finally  was 
declared  too  firmly  fixed  to  admit  of  question  in  Latlass  vs. 
Patten^  4  T.  /Z.  660.  The  whole  current  of  authorities 
therefore  flows  uniformly  in  one  channel ;  and  parliament . 
listening  at  length  to  the  voice  of  reason»  by  statute  33  Oeo. 
S^  ch.  13,  declared  that  the  date  of  every  statute  should  be 

«  Bntk^  PmUmaUpL  8.6.  RdaUamfL  43. 

*Sir  W.Jmus,  22. 1  Sid.  ZIO,  and  cans  cUtd  i  T,  R.  6S0,a  (O 

9  e  3rv.  Far.  Cat.  ASS. 
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endorsed  on  its  receiving  the  royal  assent,  and  from  that 
time  ooijr  sliottld  it  have  effect  ^ 

Since  the  adoption  of  the  constitution  of  the  VnUtd 
StateSf  which  prohibits  the  passing  of  ex  postfcu^o  laws,  it 
seems  to  be  considered,  that  statutes  talce  effect  immediate- 
I7  from  the  time  of  their  date  or  passage,  and  not  before  ; 
in  the  same  manner  as  they  now  do  in  England.  But  we 
■hall  hardi J  ffnd  a  case,  in  which  the  promulgation  of  them 
has  been  held  necessary,  to  give  them  operation.  So  eari^ 
as  the  39  Edw.  3,  this  precise  objection  was  taken  ;  and 
Sir  Robert  Tkorpe^  then  Chief  Justicej  answered,  *<  al- 
though proclamation  be  not  made  in  the  county,  every  one 
is  bound  to  take  notice  of  that  which  is  done  in  parliament ; 
for  as  soon  as  the  parliament  hath  concluded  any  thing,  the 
law  intends  that  every  person  hath  notice  thereof,  for  the 
parliament  represents  the  body  of  the  whole  realm ;  and 
therefore  it  is  not  requisite  that  any  proclamation  be 
made,  seeing  the  aioMe  took  effect  brforeJ*  *  The  wwe 
point  is  recognised  as  law  in  Com.  Dig*  Parliamentf 
(C.  23,)  and  Hale  on  Parliament^  36,  and  in  Baeon'i^ 
Abr.  Stat.  (A.)  It  seems,  therefoce^a  settled  doetruie, 
that  a  statute  takes  effect  from  the  time  of  its  passage^  and 
needs  no  promulgation  to  give  it  operation. 

Agamst  principles  thus  solemnly  adjudged^  I  cannot  find 
a  single  opposing  authority*  I  am  aware  of  great  difficsl- 
lies  in  sustaining  the  reason  of  these  princqiles  1  Imt  sitting 
here,  I  am  bound  to  pronounce  the  law  as  I  find  it,  thou^ 
I  cannot  but  yield  with  reluetanee  to  authorities,  whea  tfa^j 
impose  restrwils  on  general  equity. 


O.  Blake  for  the  United  StaUes. 
8.  Dexter  for  the  claimant. 


Decru  affirmed. 


''eBoe.Mr.enmimaULiOWe.  MJWta6b 
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Thc  Sloop  Navcv,  Jabkb  Hatch,  Clauuvt. 

AppeaL 

An  iofomiation  for  a  statute  forfeiture  should  conclude  agamst  the  fonn  of  tht 
ftatdte,  or  at  leut  refer  to  Mme  soVskting  statute  autlraririBK  tbe  ftnfeitare. 
AJMie  wmriiMino  nt  aa  iniiDnBatian  acaiait  tbe  form  of  a  ftetuta  will  aot 
core  the  defect  «f  material  avenneotB  to  shew  that  a  forfeiture  has  aocraed. 

STORTy  J.  The  sloop  Nancy  wim  liMIed  in  flie  Db- 
trict  Court,  for  exporting  from  the  port  of  Bostim  drrert 
^ood«  and  merchanditelii  of  domestic  growth  and  manufac- 
ture, during  the  eKistetice  of  tlie  embargo^  contrary  to  the 
prohibition  of  a  certain  act  of  the  United  Siaies';  and  2.  for 
tradhig  with,  and  putting  on  board  of  another  ship  or  Teasel  a 
quanthjof  goods  and  merchauificea  of  domestic  growth  and 
manufacture,  contrary  to  a  certttfai  other  aet  of  the  UniM 
8Me9. 

The  facts  appear  to  be  these:  that  the  lAooip  Nancy  is  a 
i^hter,  whose  employment  has  been  contb^  to  the  pcnrt 
and  bay  of  Botdon^  and  as  s^fa,  at  the  time  of  the  seizure^ 
she  was  under  bonds  at  the 'Custom  House,  pursuant  to  the 
provisiotis  of  the  act  of  Jan*  9,  ISM,  ch.  8*  On  the  15th 
(riT  July,  1808,  she  departed'from  Bo9ianj  stood  off  mto  the 
bay,  and  at  the  distance  of  about  four  or  five  leagues  met 
with  another  vessel,  and  immediately  came  along  side,  and 
hoisted  out  into  add  vessel,  all  the  cargo,  which  she  had  on 
board  (whith  seems  to  have  been  flour,)  but  the  quantity 
does  not  app^.  Bhe  remained  along  side  about  an  hour, 
'  and  then  quitted  the  other  vessel*  There  seems  no  reason 
tb  doubt^  diat  during  HJa  time  a  eonmd»rable  quantity  of 
flour  was  discharged. 

These  &cts  present  a  clear  case  of  a  violation  of  the 
embargo  acts,  and  if  the  libel  contains  sufficient  allegations 
to  enab^  ,^  court  to  proneunce  a  sentence  of  forfeiture,  it 
li  thai)  daty  so  to  do*   The  first  count  9um9  to  be  founded 


I* 


upon  tbe  4&  wciion  of  tite  act  of  12  March)  tSW^  di.  38 : 
but  it  OMK^bides  againat  an  act,  wboae  tide»  as  stated  id  tbe 
Bbel,  k  Bot  knawn  among  our  statotea.  As  tbh  coant  staadsi 
therefore,  it  does  not  warrant  ike  court  to  proceed  to  con- 
dentnatioa.  For  it  is  a  general  aula,  that  where  an  offence 
is  created  hy  statute,  it  must,  on  the  face  of  the  information 
or  libel  conclude  against  the  form  of  tbe  statute,  or  at  least 
refer  to  a  subsisting  statute  authorizing  the  oflfence ;  and  we 
have  so  held  the  doctrine  in  ofter  cases  at  tbia  term*^ 

The  second  count  contains  a  very  irj  atiegation,  that 
the  sloop  on  the  high  seas,  m  or  near  the  harbour  of  JBoafon, 
on  the  14th  irf**  Julj,  1808,  did  trade  with,  or  put  on  board 
another  certain  ship  or  vessel,  then  being  on  the  high  seas, 
in  or  near  the  harbour  of  JBoaton,  a  quantity  of  goods,  wares^ 
and  merchandizes  of  domestic  growth  and  manttfactttr€i» 
to  wit,  flour,  contrary  to  the  act  of  9  Jan.  1808,  cb.  8. 

Now  it  is  material  to  observe,  that  it  ia  not  every  trai&g 
with  or  putting  on  board  of  another  veasd  of  aueh  gooda» 
wares,  and  merchandize,  that  subjects  the  property  to  for^ 
finture*  The  aet  dedares,  thai  it  mast  be  a  trading,  witb^ 
or  putting  on  boards  contrary  to  that  aet,  or.  th^i  act  of  2% 
Dec.  1M7.  Bnt  a  jtrading  with,  or  put^ng  on  board  in  th» 
port,  where  the  giaeAa  are  first  laden»  is^lot  prohibited ;  waA 
so  it  faaa  been  lieM  by  Ac  Supreme  'Conrt  of  the  UniMk 
States*  Nor  ia  a  tradhig,  or  puttii^  on  board  t^y  Cmre^ 
vessels  on  the  high  seaa,  ivjthin  the  purview  of  the  act 
Sufficient  nMler,  there^Mpe,  ottght  to  have  hem  alleged  to 
have  shewii|'^at.4his  tni^g  or  pnit^  on  board  wan 
clearly  i^fainat  tiie  actr  above  stated.  A  m«re  concltt8ioB» 
a^nst  a  statute  has  been '  uniformly  held  inade^piate  to 
supply  the  deficiency  of  material .  ayerments*  to  bring  the 
case  within  tbe  statute.  ^  It  ought  at  least  to  Imve  been: 
averred,  that  the  vessel  was  a  vessel  owned  by  citiaena. 

^Hardr.i.    Bim5. 78, 119, 1T7. 
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of  flie  United'SMeff  and  proceeded  from  some  port  ci  ihm 
United  States^  witt  ber  cargo,  during  the  ^cootimitticct  of 
the  embargo.  As  this  libel  ooir  staBda,  wMumt  aoMBdme^, 
I  do  not  feel  at  liberty  to  aBrm  the  decree  of  the  court 
below,  and  I  riull,  therefore,  snapend  a  decree,  votH  t^ 
qaeatioii  of  amendment  has  been  argued  and  conaidwed. 

Jffier  amendmeni  attorned,  thM  duru  wot  affvnmA 

G.  Blofce  for  the  VmUd  State. 
^.  DexUt  lor  the  dakiant. 


^  0 


iloiBPB  Cons,  or  aaaoa,  serwt  Uamo  Static,        • 

Error  from  Maine. 

A  deed  if  not  sveSded  bf  tbe  Ktl^  being  torn  off  frandoleiillf  or  ioaoeeati^ 
bf  tiieel%nr,  bat  M7  bedidwod  oaea  •  HfaHtiaa  ted. 


A.1I  aetioD  of  debt  was  broiigjbt  in  the  Diatrkt  Court  of 
Maine,  to  recorer  the  imouait  of  two  bonda,  ^fsen  by  the 
iriainilffin  enor,  to  Ae  VmUd  fiStafea,  to  aeeure  the  paj« 
memt  of  dutieB.  The  dechffatien  aleged,  that  the  or^nab 
were  foat^  and  made  profert  of  copies*  To  this  declaratioa 
flie  plaintiff  in  error  pleaded:  1.  mm  esf/octam,  and,  2« 
payvaent;  upon  wMeh  pleaa,  iasnea  to  the  conntrj  were 
joined,  Upon^he  trial  of  the  canaot  a  Terdict  was  found 
far  the  17iiitedi8Miite,upott  the  issue  of  noiieal/acliim;  and 
upon  the  issue  of  pajnnent,  a  rerdict  waa  found  of  non* 
pujBMUl  of  a  part  of  the  sums  due  by  sud  bonds,  and  pay- 
meat  of  the  residue.  And  for  the  sums  so  found  unpaid, 
Ihe  court  below  rendered  jmi^ent  for  the  Uniitd  States  ; 
omI  upon  this  jud^nant,  mid  a  bHl  of  exceptioos,  taken  and 
lealed  at  the  triaJ,  th«  pres^ot  writ  of  error  was  brought* 
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From  the  bill  of  exceptions,  it  appeared,  tibat  flie 
in  error,  to  support  his  defence  on  flie  first  issoe,  produced 
the  original  bonds,  which  appeared  to  be  cancelled,  the 
name  of  the  plaintiff  in  error  being  cut  out  of  each  of  them. 
The  United  States^  to  prove  the  Same  issue,  offered  evi? 
dence  to  prove,  that  these  bonds  had  come  to  the  hands  oC 
the  plaintiff  in  error  wrongfollj,  and  that  his  name  had 
been  cut  or  torn  out,  as  aforesaid,  without  the  consent  or 
knowledge  of  the  United  States,  or  of  anj  agent  by  them 
authoriased,  and  with  the  consent  of  the  plaintiff  in  error. 
This  evidence  was  objected  to,  and  the  objection  was  over- 
ruled, and  the  following  facts  were  proved.  That  on  the 
24th  or  25 th  of  Februarj,  1809,  the  plaintiff  in  error  gave 
to  Jeremiah  Clarky  who  was  collector  of  the  port  of  Yorkf 
where  the  bonds  were  executed,  and  so  continued  until  the 
23d  of  the  same  February,  a  negotiable  note  for  the  balance 
then  due  on  said  bonds,  which  note  had  since  that  time  been 
endorsed  bjr  Clarke  and  was  outstanding  in  the  handb  of  an 
endorsee.  On  the  23d  of  Februarj,  Clark  was  removed 
from  office,  and  one  Alexander  M^Mire  appointed  infaia 
place,  who  gave  notice  thereof  to  Clarke  and  Was  didf 
sworn  into  office  on  the  24th  of  Februarj,  but  did  not  obtsSh 
possession  of  the  books  and  papers  of  the  office  until  the 
27th  of  Februarj.  Some  evidence  seemed  to  faAve  bees 
offered,  to  show  that  the  plaintiff  in  error  had  notice  of 
Clark^s  removal  from  office  at  the  time  of  the  faking  up  oC 
the  bonds. 

The  judge  directed  the  jurj,  that  if  it  was  proved  to  tiieis 
satisfaction,  that  the  plaintiff  in  error,  at  the  time  of  his 
giving  said  note  to  said  Clark,  and  tiie  canceDatbo  of  said 
bonds,  knew  that  Clark  was  removed  from  office,  tkejouglrt 
to  find  a  verdict  for  the.  United  States  for  the  balance  dM 
on  the  bonds  at  the  time  said  note  was  given ;  otherwise^ 
thej  ought  to  consider  the  bonds  as  fully  paid^  i&d  hfs^ 
Cancelled. 
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It  wftB  argMd  ky  the  comiel  Sor  th^  plaintiff  in  ennv^ 
Huul  the  adnissioD  of  Uie  said  evidence  and  the  direction  of 
the  court  to  the  jorj  were  mrong^  hecauae  the  aeals  were 
•ctnallj  tarn  from  the  bond  before  the  action  was  com* 
meneedy  and  no  recoTerj  can  be  had  on  a  hind,  where  an 
eraanre,  interlineation  or  cancellation!  haa  been  made,  or 
the  seal  torn  ofl^  before  the  issue  is  joined,  though  it  might 
he  otherwue  where  this  happens  after  issue  joined.  In 
aapport-  of  this  positioB  nany  caaes  were  cited.  ^ 

STORYf  Jt  delivered  the  opinion  of  the  court  :^- 

The  geasral  rnk  certamlj  seems  to  be,  that  anj  maierial 
alteivtion  of  a  bond  after  Its  execution,  by  the  obligee,  (or  even 
as  aom^  authoritiea  assert,  by  a  stranger  without  his  privitj) 
will  avml  the  bond.  *  Najr,  it  is  said,  that  an  immaterial 
alteration  Ay  the  Migee  will  ay<nd  the  bond. '  But  an  estate 
liahed  exception  to  this  rule  is,  when  the  alteration  ia  made 
by  the  cooaent  of  the  obligor  himself,  after  execution,  either 
in  pursuance  of  a  previous  or  a  aubsequent  agreem««t.  * 

But  it  haa  been  siqipoaed,  that  the  like  doctrine  does  not 
apply  to  the  caae  cf  the  cancellation  or  destruction  of  the 
jseal  of  the  deed,  even  when  done  by  the  fraud  or  connivance 
of  the  obligar  himself,  without  the  privity  of  the  obligee, 
Hdbn  it  happm  after  issue  joined,  as  in  the  caaes  in  Dyer, 
S9f  and  Omen,  8»  and  5  Co.  119.  If,  indeed,  a  doctrine  so 
w^ust  be  inccmtrovertibly  estabiiahed,  we  can  only  regret 
it ;  but  we  cannot  easily  be  brought  to  sttch  a  result. 

hk  Matkemson*B  case,  5  Co.  23,  the  questiM  was,  whether 
Ae  teaiioci  ^  ^  '^  ^  ^"^^  ^^  ^^  co-contractors  in  a  char- 

>  IfcttMMi**  COM,  9  09. 22.  f.  e.  C^v.  .Eltff.  MS,  470,  M6.-*JGnMam  ▼«;  (^IM». 
«M»  CV«u  JEXf.  eae.r'-JNgtPimm,  11 C^.  27.— fTMpMc^t  aim,  6  C:  120.— AuA^ 
in  JS^SnwMi;  /^ 50. «.—2>Nl  PL  250,a62.-.SBidA  TV.  Cnoker,  it  Mm.  R^.SdB. 

*  JHgaTs  iat9,  II  C9. 21.  '      ^  Id, 

4  Zcudk  n.  Clajfy  2  Lev.  35.  s.  c  1  Tent  185.— JIfarXrAam  vb.  Oonatton,  Moor,  541. 
Viiae  the  pi«vioei  atdiioB  in  U»  MftK  «iieio  Cio.  EUs.  tW.  to  flM  coat^ 
•m-nU,^5  Mtm.B^Si3e. 


tar  party  avoided  the  dead  as  to  alt?  Upon  tta  eoutraGtiofi 
of  the  inatroneDt,  the  court  held  tliat  it  was  a  sevmti  deed) 
and  therefore  good  as  to  all  the  parties,  but  him  whose 
seal  was  torn  off.  In  WhApdMa  caae,  5  Co.  119,  tlie 
question  was,  whether,  on  fioi»  eaf  facimn  ^eaded  in  a  snit 
^punst  one  obligor,  if  it  appeared  to  be  a  joint  obligation^ 
the  plaintiff  was  entitled  to  recover,  and  it  was  adjudged  in 
the  aflEinnative.  It  is  true,  m  this  case,  there  is  a  diotuoii 
that  **  in  all  cases,  idiere  the  bond  was  once  his  deed,  uid 
afterwards  before  the  action  brought  becomes  no  deed, 
either  b  j  rasure  or  addition^  or  other  alteration  of  the  deed« 
<Nr  breaking  of  the  seal,''  the  defendant  msLj  safelj  plead 
nou  est  faduniy  and  for  this  is  cited  Dger  59.  '  Now  the 
only  point  decided  m  Dyw  was,  that  on  such  a  ploa,  a 
tearing  off  of  the  seal,  after  issue  joined,  wonid  not  avoid 
the  deed.  As  little  does  PigoVs  castj  11  Co.  91^  h,  sup- 
port the  position.  It  was  a  case  of  interlineation  after  exe- 
cution of  the  deed,  and  the  qnestipn  was  as  to  its  materiality^ 
and  the  ju^ment  of  the  conrt  was  for  ifts  plaintiff.  The 
case  cited  in  Vin.  FaU  N.a.  2  pi.  l7.---fiom  3  H.  7.  d^ 
upon  esaminatbn,  decides  no  more  than,  tiiat  if  the  seal  of 
the  joint  obligor  be  torn  oS,  the  other  may  plead  non  est 
facHnn. 

The  oidy  remaining  authorities  which  bear  in  favor  of 
the  doctrine,  as  far  I  have  been  able  to  discover,  are  those 
stated  by  RoUe  in  his  Abrid.*  and  copied  from  him,  by 
Vimr{Fait.  x.  I,  2,  3.)  and  Perkins  s«  136,  and  the  dic- 
tum in  D^  59  a.  n.  12. 

The  positions  in  Rolle  are  (1.)  that  if  the  seal  be  taken 
from  the  deed,  it  is  not  any  deed.  (2.)  If  there  be  no  man- 
ner of  print  remaining,  by  which  it  appears  that  it  was  ever 
sealed,  this  shall  avoid  the  deed.  (3.)  That  if  the  seal  be 
once  severed  from  the  deed,  and  afterwards  fixed  and  sealed 
to  it  again,  yet  the  deed  is  avoided  thereby.    For  the  fiiat 
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|MrftiaiilttcifMi]lfleii.6.27.  Tiiere  is  Bothng  to  the  pi» 
|Mfle  in  tkat  case ;  batIpre8iunftittobe'aDittpriaifiir7jEI.6. 
la.  b**  wUch  fiilij  wippiirts  the  tkurd  position  olIMU.  For 
the.seemid  poBition  he  cites  14  A.  4.  30.  b.  which  seeoMi 
toadnit  the  doctriiie»  bat  it  was  not  adjudged.  This  case 
^•wovef  is  cited  in  Brookf  Fmi  89,  and  put  witha  fMsre; 
Aslo  the  didmn  in  J^yer,  '^that  it  is  inunaterial,  whatt 
dsstiojed  the  seal,"  it  is  sufficient  that  it  was  the  opinion 
el  two  justices  onljr,  and  was  not  docided  by  the  coort. 

In  notte  of  the  foregoing  authontiea  does  it  appear,  by 
vhoos  the  seal  was  defaced;  and  i§  done  by  accident,  or  by 
&e  ^ligee,  or  by  a  stnager,  the  doctrine  may  weli,  on  the 
aneieat  reasoniog,  be  supported^  Th^ie  is  not  in  them  a 
mimHUa  juriM  to  support  the  presumption,  that  it  was  aj^ 
plied  to  an  abraaion  by  the  obligor  hiKudf. 

Now  we  shall  find,  that  the  case  of  a  destmetion  of  Hie 
seal  by  the  obligor  himself  is  e^sessly  excepted  from  the 
gSDeiufity  of  the  foregiHng  rule  in  a  variety  of  antfaorities. 
1m  Ouph.  TondMoMe,  p.  68,  (a  work  of  great  anthorily)  it 
ie  said,  that  if  the  seal  be  broken  off,  «<  be  Oie  aame  by 
vhatsoover  or  whomsooTer,  wUess  ii  be  hy  Um  and  his 
mtuiis,  tk«l  is  hoifiid  bjf  the  deed,**  the  deed  is  becooMi 
^poid.  The  same  doctrine  is  stated  in  fifhip.  JE^omc,  Deed 
4§5,  (a  book  approved  by  the  late  Mr.  Justice  BuUerJ^ 
The  same  seems  siyported  in  Beditom^e  ease,  HdUjf* 
ttep*  13^  sad  wos  recogisised  as  law  in  a  case  cited  in  Moor 
vs.  aaHer,  3  Ails.  79.*  I  omsider  it  also  fortified  by  the 
second  resolution  in  Pigo^e  case,  1 1  Co.  27,  where  the 
wierd  tf  ebfigee"  is  evidenfly  a  misprint  for  ^  obligor,**  as  wil 
appear  Irem  the  report  of  the  same  case,  by  JUoore,- 836.^ 
In  Beijfleg  vs.  Garford,  March  l^,  187,  the  court  said, 
there  was  no  difltoence  between  the  razure  and  interline»» 

•  SL  C.  Bf9,  FkiL  27.  '"f  EaU,  31 2.  ifc 

•13l^Jlrit.s.l.ff.  P*ej|i^*P».9«^.ttlpA|^iW«,SI, 
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lion  of  adeed  and  the  breaking^aff  of  the  seal.    And  if  so^ 
then  the  cases,  as  to  interlineations^  directly  apply  to  the  case 
of  breaking  off  of  the  seal.     The  case  of  Read  vs.  Brodk' 
mans  3  T.  jR.  151,  I  cannot  but  consider  as  founded  on 
the  same  doctrine.     For  it  would  be  difficult  to  contend, 
that  a  party  might  by  pleading  a  loss  of  the  whole  deed  by 
accident,  as  by  fire,  recover;  and  jet  he  could  not  recover 
if  a  part  only  were  burnt,  or  that  if  burnt  by  accident  he 
might  recover,  but  not  if  burnt  willfully  by  the  obligor  him- 
self.    Nor  is  the  argument  correct,  that  this  case  is  not  an 
authority,  because  it  was  on  a  release,  which  had  akeady 
had  its  full  effect.     The  cases  cited  in  the  note  3  T.  /!• 
153.  (a)  shew  that  the  same  manner  of  pleading  without  a 
profert  is  allowed,  as  to  all  instruments  when  lost  by  time  or 
accident,  when  destroyed  by  the  party  bound  by  them,  or 
when  wrongfully  withheld  in  the  possession  of  such  party. 
On  the  whole,  I  consider  the  principle  of  law  well  esta- 
Jblished,  that  the  obligor  shall  never  take  advantage  of  his 
own  wrong,  and  that  his  own  deed  fraudulently  or  innocent* 
fy  destroyed  by  himself  without  payment  does  not  thereby 
lose  its  legal  obligation.      And  the  principle    still    more 
strongly. applies  to  cases  where  there  are  sureties,  because, 
in  such  a  case,  the  remedy  by  special  action  against  the  orig- 
inal wrong  doer  would  oftentimes  prove  wholly  inefficacious. 
.    Now  if  this  doctrine  be  true,  the  charge  of  the  District 
Judge  was  undoubtedly  correct.  By  the  removal  of  Clark 
from  office  all  his  official  authority  ceased,  and  as  an  ^ent 
of  the  United  States  he  if  9b  fundus  officio*^    When  there- 
fore the  plaintiff  in  error  settled  with  Clark  and  took  up 
the  bonds,  the  cancellation  was  either  done  by  himself,  or 
by  Clark  with  bis  consent.    If  at  this  time  he  knew  of 
darVs  removal,  he  knew  also  that  the  settlement  was 
without  authority,  and  a  wrong  to  the  United  States.  It  was 
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n  unjust  attempt  to  get  possession  of  papers,  wUch  CImrk 
had  no  anlfaoritf  to  deliyer,  nor  the  plaintiff  in  error  a  r%iit 
Id  withhold.  Equity  therefore,  as  well  as  law,  in  such  a 
case  requires,  that  he  should  not  reap  the  fruits  of  a  contri* 
Tance  to  defeat  the  just  claims  of  the  UniUd  SUtUs.  The 
District  Judge  concurs  in  this  opinion,  and  therefore  let  the 
judgment  be  affirmed^  We  give  no  opinion,  in  this  casc^ 
what  would  be  the  effect  of  any  alteraticm  by  a  strainer. 
Vide  4T.  R.  320.— 6  Easty  309, 31 U 


C  Ja^cksan  for  plaintifTin  error. 
6.  ^iaike  for  the  UnUed  States. 


ScHoovaB  BoLUiA  Aso  Casoo,  Solomov  Hasksll,  Claimasv . 

Appeal. 

loaniirfbfBntioiioiithetbHrdiedioiiof  the  actfifiheMiJaBDaiy,  1W«  ck 

72,  Cor  not  anlcMdipg,  or  giving  bonds,  the  time  of  reoeiviiig  the  act  at  the 

port,  where  the  offence  wai  alleged  to  hare  been  eommitted,  and  also  oC 

tiie  notice  to  unload,  were  material  and  traivcneabie. 
tamdhaB  iniMnation, it waa held  innfikaent to aUege, that eotiee wm gpfei 

'^todiKhaigetheGarfo,  or  to  give  bond,  oiearding  lo  Ae  bm'innukeam 

prvaided.^    The  nature  of  the  reqoisitiaa  ahonld  have  been  itated,  and  to 

whom  the  notice  was  given,  that  the  court  might  jodge  of  ili  waUdemy. 
Apraseeotion,  «i  reei,  is  aotboriaed  hgr  the  act  9th  Jaonaiy,  ISQS,  ch.  72,  aai 

an  infinaation  would  have  lain  upon  conunn  law  principles,  even  bad  no 

nyxle  of  prosecution  beeo  provided. 
The  colleetor,  by  that  act,  was  auflioriged  toseiw  fisr  anj  vioiatioii,  and  wodlS 

have  bad  the  lighti  even  upon  general  principles. 
Tomakesocha  seinirelegalfitwasnot  necessary  that  it  should  be  madebf 

tiie collector  b person,  or  by  his  written  authority ;  nor  that  a  recorder 

such  admre  shoald  be  made. 
Theeovt  has  jurisdietion  in  reveone  causes,  ahfaoogh  the  property  seiied  nay 

neverfaaveoomeiotopossesBioQof  the  oflfeers  of  the  court    Of  the  eidie» 

qoer  pradSee  m  England.   . 
It  was  not  neeesnty  that  the  eoUeetoKi  notiee,  under  this  aet»  should  speetaUp 

atate  the  requisltkns  of  the  act 

8TOR  F,  J.    An  information  of  seizure  was,  on  the  13th 
Febniaiyt  1S09»  filed  agamst  the  BoUna  and  cargo,  for 


not  tinlMitigiier  cai^ o,  or  giTiag  bondsy  fiurraatt  to  fte  M 
fliect.  df  tke  met  of  JamBiy,  1M9,  ch.  T2.  ^ 

Upon  the  heariag  in  tfiis  comrty  the  aiaterial  facts  appeared 
to  be: — ^That  on  the  ITik  of  January,  1M9,  the  scfaooMr 
Bi>lina  lay  at  Newburyport^  nearly  laden  with  a  cargo  of  fiah 
and  lomber.  On  tlM  16di  or  Ifth  of  the  aame  month,  thb 
act  of  die  9th  of  January^  1809,  was  received  at  the  Cua* 
tom  House  at  Nenfburgport.  On  the  Ifth  of  the  saiva 
month,  the  collector  ^f  that  port  sent «  written  aotice  t6 
the  claimant,  as  follows.  *<  Collector's  office,  Newbury* 
portf  irth  January,  1809.  You  are  hereby  required  to 
comply  with  the  requisitions  of  the  law,  by  giving  bond,  or 
unlading  your  vessel,  the  ochooner  Bolina.  I  am,  &c* 
Ralph  Cro88j  Collector.  Mr.  Sohmon  HaskelL^*  Thia 
notice  was  received  by  the  claimant  on  the  same  day.  A 
few  days  after,  the  collector  cdled^  in  person  on  the  claim- 
ant, and  told  him  he  had  better  comply  with  the  iaw>  by 
unloading  or  giving  bonds.  It  does  not  appear  what  the 
claimant's  answer  was  to  tins  recommendatioB.  On  the  21st 
cff  January,  the  claimant  procured  a  poKcy  to  be  under- 
written on  the  vessel  and  cargo,  against  seizure  and  condem- 
nation by  the  government.  On  the  28th  at  the  aaoM  mouthy 
an  officer  of  the  customs  was  sent  to  the  claimant  to  inform 
him  that  the  ten  days  had  expired ;  to  which  notice  he 
fetorned-oo  particnlar  answer.  On  the  1st  of  Febmary^ 
the  collector  directed  the  surveyor  of  the  customs  -fo  take 
possession  of  the  schooner  and  cargo,  as  forfeited  ;  which 
he  accordingly  did,  and  gave  infornwtioB  of  the  eeiaure,  on 
die  evening  of  the  same  day,  to  the  claimant.  From  this 
time  to  the  20th  of  December,  1809,  the  schooner  and  car- 
go remained  in  charge  of  the  inspector  of  the  cmtoBHS  un- 
der the  direction  of  the  collector,  and  was  then,  upon  appU- 
dition  of  the  parties,  sold  by  order  of  court.  On  the  83d 
of  February,  1809,  .process  was  served  on  the  vessel  and 

^9 U.S.  h.  187. 
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«irgo^  Meoriii^  to  tbc  oiibI  aMoner  in  re^rome  CMies. 
aftd  notice  thereof  fTis  giiTeii  to  Uie  perooa  ksring  chaege 
of  tte  iclwoKr,  sad  obo  hj  odrertiaeiiieBtB  m  Ibe  pobiic 
newtfpopenk  It  was  fivtker  in  eridbncet  that  aonttino 
betireett  ibe  0th  and  SOIfa  of  Jaimarj)  ISM,  a  poMic  meet- 
ing was  bad  of  moaj  of  the  merchanls  ^  tkn^myfori^  ^ 
which  they  Toted  not  to  give  bonds  aocorduig  to  the  act  of 
IMO,  ImiI  it  is  not  proved  fliat  the  claiflnat  was  pfesest. 

A  variety  of  grounds  ef  defence  have  been  presented  ts 
Ibe  oemrt  by  tfie  learned  coimsel  for  die  dsiwanti  and  now 
msiaia  Hsr  their  decisien* 

1.  It  has  been  conieiided»  that  the  act  idoes  not  oothome 
any  proaecntion  tis  refii,  but  eonfines  the  remedy  tor  Tioia- 
tions«f  it  to  personal  rniia. 

1 4»  not  think  that  tfab  objection  can  be  asncii  relied 
npon,  because  the  IJHh  sect^ofthe  actastborioes  aHfiirfeit- 
uses  aader  it  to  be  recovered  ^by  an  actioa  of  debt,  or 
by  iafbctnient  or  infhmaition.'*  New  Ibe  latter  is  eqaallfr 
apfiSeable  tofrooeedbigs  for  penatties^and  topreceedings  an 
Mm, far foifcilBres.  And  it  cannot  be  bnagined,  tbattho 
liogislatuie  ^dioidd  have  decreed  forfeitores  m  rem,  and 
provided  tat  Iheir  reoowry  either  by  actiott  ef  deM,  or  ti^ 
diehnm^  Aaid  yetthey  mast  be  presussed  to  intend,  that 
Ibeae  'lerfisitnres  might,  in  some  shape,  be  rece^f^ered.  The 
Ipord  mformalion  is  flierefiire  jastly  and  ralionafly  Inserted 
by^be  Legialabire,  for  this  purpose^  Bat  if  there  had 
been  no  mode  of  prosecution  ]wovided,  I  riunild  bare  bad 
na^doabt -that  an  idfonnatton  mmldiiafie  ban  upon  eemmen 
mw  prmmpies* 

&  it  n  Shrtber  centeaded,  (bat  the  eoBec^or  had  w 
aathority  to  make  a  seizure  ra  this  case,  it  not  bemg  within 
the  express  porview  of  any  statute  giving  iiim  -aothoritF  to 
selae. 


trs  MASSACHnSETTS; 

To  this  it  bas  been  answered,  that  the  ease  is  within  the 
roth  sect,  of  the  coIleGtion  act  of  2d  March,  1799,'  which 
enacts,  that  the  several  oiBcers  of  the  customs  shall  have 
Euthoritj  to  make  seizures  of  vessels  and  goods,  which 
shall  be  liable  to  seizure,  under  that  act,  or  anjr  other  act 
of  the  United  States  thereafter  made,  respecting  the  reve- 
nue. I  will  not  undertake  to  saj  how  far  the  present  maj 
be  such  an  act,  because  in  my  judgment,  the  resdution  in 
the  negative  will  not  assist  the  claimant.  * 

At  common  law,  anj  person  might  seize  uncustomed 
goods  to  the  use  of  the  king  and  himself,  and  thereupon  in- 
form for  a  seizure ;  and  if  the  informer  be  not  entitled  to 
anj  part,  the  whole  shaO,  on  such  information,  be  adjudged 
to  the  king.  This  doctrine  is  supported  bj  the  authority 
of  Lord  Hale  ;^  and  better  authority  could  not  be  ;  and  by 
tilie  judgment  of  the  court  in  Roe  vs.  Roe^  Hardr.  185,  and 
Maiden  vs.  Bartlett^  Parker^  10&.  This  right  of  seizure^ 
as  to  the  customs,  Was  restrained  to  officers  of  the  customs 
and  others  specially  authorized  by  the  statute  13  and  14 
Car.  2,  cfc.  11,  «•  36 ;  but  it  remains  in  all  other  cases,  as 
it  stood  at  common  law.  On  general  principles,  therefore^ 
the  objection  would  be  without  foundation.  But  upon  the 
true  construction  of  the  act  of  1809, 1  apprehend,  that  cns- 
tom-house  officers  are  directly  authorized.  They  are  spe- 
cially required  to  carry  the  act  into  effect ;  and  in  cases  of 
seizure,  other  than  by  commanders  of  the  public  armed 
ships,  the  forfeitures  are  to  be  distributed  according  to  the 
collectk>n  act  of  2d  March,  1799,  sect.  91.  *  Now  by  that 
act,  one  moiety  is  in  general  adjudged  to  the  collector,  na* 
val  officer,  and  surveyor  of  die  port,  and  the  other  moiety 

*  4  cr.  5.  L.  aeo. 

9  5ie  od  18tt  I'M.  1703,  dL  8, 1.  27,  wfaicfa  girafl  antiwrity  to  oOom 
iDseiK  for  aagr  hiCMlMs  of  Oa  lovi  of  the  United  Statai. 
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flometimeB  to  any  other  loibnner,  and  MOMtiniai  to  die 
United  Staiea^  If  this  be  true,  it  certainlj  giFes  in  implied 
authority  to  the  collectors  and  other  informos  to  pursue, 
bj  seizure,  the  rights  which  the  law  attaches  to  them. 

3.  It  is  further  objected,  that  even  if  the  coDector  was 
duij  authorized,  the  seizure  was  not  lawfully  made,  because 
made  by  a  verbal,  and  not  a  written  authority  of  the  collec- 
tor, or  by  himself  in  person ;  and  further,  because  no  record 
or  memorandum  w^  made  thereof. 

But  I  know  of  no  statute  requiring  such  authority  to  be 
in  writing ;  and  if  the  objection  be  weO  founded,  it  rides 
oyer  ail  the  ordinary  revenue  proceedings*  Tet  in  point 
of  practice,  no^  such  order  has  been  usually  given,  nor 
deemed  necessary ;  and  certainly  no  record  has  been  re- 
quired of  such  seizure.  And  for  what  purpose  should  it  be 
done  ?  The  seizure  itself  is  full  notice,  for  the  possession  is 
notorious  and  open.  If  wrongfully  taken,  the  paij^  has  hit 
remedy  against  the  person  in  possession,  even  in  the  admi- 
ralty :  If  rightfully,  the  proceedings  immediately  advance 
into  information  and  condemnation. 

I  have  looked  into  this  subject  (so  far  as  the  books  would 

enable  me)  to  learn  the  mode  of  proceediQg  in  England. 

Lord  Hale  says  *  as  to  an  information  of  seizure,  which  it 

against  no  person  certain,  the  party  that  seize th  the  goods» 

as  uncustomed,  prefers  an  information  in  the  exchequer, 

praying  that  the  goods  may  remain  forfeit ;  upon  which^ 

there  goes  out  a  writ  to  appraise  the  goods,  and  upon  the 

return  of  the  appraisement,  proclamation  is  made,  that  if  any 

man  wiU  come  in,  he  shall  be  heard.     If  upon  or  before  this 

proclamatioo,  the  owner  will  come  in  and  claim  property^ 

and  plead,  he   may  thereupon  have  the  goods  delivered 

upon  security,  if  the  same  be  bona  peritma.    But  if  none 

come  in  to  plead  to  their  forfeiture,  judgment  is  given  th%t 

,•  9brg,  TV.  990- 
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the  goods  Mmain  forfeited,  aad  this  judgment  eoncladee 
the  party's  interest ;  and  it  is  but  reasonable  it  slioold  do  so  ; 
for  he  hath  notice  of  the  suit  by  the  seisure,  by  the  ap- 
praisement, and  by  the  proclamation  in  court.  This  is  con- 
firmed by  other  authorities.  ^  And  where  a  seizure  is  made, 
^either  in  town  or  country,  the  officer  seising  is,  by  the  exche- 
quer rules,  required  to  transmit  an  account  thereof  to  the  soli- 
citor of  the  customs,  in  order  to  have  a  writ  of  appraisement 
issued,  and  an  information  filed.  *  But  it  u  no  where  stated, 
that  it  is  necessary  for  the  officer  to  make  a  record  of  his 
doings,  although  it  was  formerly  necessary  for  him  to  prove, 
on  the  triaH  the  exact  manner  and  method  of  seizure:  but 
even  this  is  now,  by  stat.  9  Oeo.  2,  ch.  35,  s.  34,  dispene- 
ed  with  ;  and  the  allegation  of  seizure  stated  in  the  inform 
mation  is  held  sufficient  proof  thereof,  and  the  court  u  Is 
try  the  merits,  without  further  inquiry  into  the  fact  ef 
seizure.* 

I  am  therefore  well  satisfied,  diet  flie  party  cav  take 
iwthing  by  this  objection. 

4.  It  has  been  also  sightly  contended,  that  upon  the 
fiicts  there  uras  no  seizure,  but  a  mere  possession  and  de- 
tention :  but  the  possession  was  diligently  followed  up  by 
nn'inlbfniationef  forfeiture;  and  it  seems  to  me  to  have 
been  as  foil  and  comfrfete  as  any  seizure  could  be. 

5.  It  has  been  forther  contended,  that  it  does  not 
appear  that  the  ^repetty  ever  was  in  the  custody  ol  the 
^cers  of  the  court,  without  which  the  court  has  no  juris- 
diction ;  and  that  the  coHector  could  have  no  legal  custody 
after  information  filed,  this  not  being  a  ease  within  the  MA 
sect  of  the  coBection  act  Sd  March,  1709,  ^  but  to  be  gov- 
tmed  by  tte  regulation  of  the  act  8th  May,  1792,  sect.  4."* 

''  MaUmrt,  BmUdi^  Pvk$t^  m.    iM.  Pr.  Ex.  Ul. 

•  ir«d.  Pr,  Exek.  laS.  •  MaUenn.  Bartldt,  Pwiksr^  10»« 
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Now  ftdmiftiDg  this  ai^meot  fo  be  correct,  and  tliat  I 
can  notice  the  irregularity,  if  any  exists,  (which  I  think  I 
cannot)  still  it  seems  to  me,  sufficient  appears  on  the  record 
and  in  the  facts,  to  shew  that  the  schooner  and  cargo  were 
taken  into  the  custody  of  the  court,  for  it  has  been  sold  by 
its  order,  and  that  the  proceeds  are  now  within  its  control. 
The  seizure  is  declared  to  be  by  the  collector  for  the  use 
of  the  United  States  ;  poBsesaion  was  held  for  this  purpose 
at  the  time  of  the  service  of  the  process,  and  was  afterwards 
continued  with  the  assent  of  the  marshal,  and  ought  there- 
fore to  be  adjudged  his  possession.  Besides,  the  provision 
of  the  act  8th  May,  1792,  is  not  restrictive  of  the  jurisdic- 
tion,  but  merely  directory  to  the  officer.  Further ;  in  the 
admiralty,  in  ail  proceedings  in  rem,  the  court  has  a  right 
to  order  the  thing  to  be  taken  into  the  custody  of  the  law^ 
and  it  is  presumed  to  be  in  the  custody  of  the  law,  unless 
fhe  coatrary  appears ;  and  when  once  a  vessel  is  Ubelled, 
flien  she  is  considered  as  in  the  custody  of  the  law,  and  at 
dbe  disposal  of  the  court,  and  monitions  may  be  issued  to 
persons  having  the  actual  custody,  to  obey  the  injunctions 
of  the  court. "  The  jurisdiction  of  the  admiralty  however 
fe  nat  founded  on  diat  circumstance. 

It  is  DOtorbtts,  that  a  condemnation  may  take  place  in  a 
pme  eause,  even  when  the  prize  is  lying  within  the  port  of 
an  aDy  or  a  neutral,  and  this  right  of  jurisdiction  and  codp- 
AeomatioD  equally  applies  to  municipal  seizures  in  the  name 
«f  ike  sovereign,  while  the  property  is  in. a  neutral  port."* 
If  indeed  the  possession  of  the  sovereign  be  lost  by  recap- 
lure,  or  escape,  or  voluntary  discharge,  the  courts  may 
thereby  lose  the  jurisdiction  acquired  by  the  seizure,  but 
ioch  toss  is  not  to  be  presumed. 

»  /wm'i^j VI.  Canmti  Cfwic*,  2.       »£riidimv8.auei<Mr,4  Cnmcft,243. 
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On  the  instance  side  of  the  admiraltj,  its  jurisdiction  i» 
not  in  general  founded  on  possession  of  the  thing.  It  may 
exercise  complete  jurisdiction  as  to  seamen's  wages,  as  to 
marine  torts,  as  to  collisions,  and  perhaps  as  to  salvage, 
without  it,  and  rest  entirely  on  the  process  in  personam. 

Nor  is  the  objection  well  founded  in  the  proceedings  in 
the  exchequer.  As  far  as  I  can  comprehend  them,  if  the 
seized  goods  are  not  sold  on  the  second  proclamation,  the 
seizing  officer  becomes  by  the  judgment  a  debtor  to  the 
king  for  the  amount  of  their  appraised  value,  or  so  much  of 
it,  as  belonp  to  the  king,  and  chargeable  accordingly.^ 
But  the  king  may  elect  to  take  the  goods  himself,  or  the 
share  to  which  he  is  entitled ;  in  which  case  the  judgment 
is  so  rendered,  and  the  seizing  officer  is,  by  the  judgment, 
declared  chargeable  accordingly.  **  And  where  the  informer 
or  other  bidder  pays  the  appraised  value,  a  writ  of  delivery 
issues  to  the  commissioners  of  the  customs,  in  whose  cus- 
tody it  seems  the  goods  have  latterly  been  by  virtue  of  the 
statute  12  Oeo.  1,  eft.  28,  sect*  1,  and  where  the  goods 
remain  with  the  seizing  officer,  and  are  to  be  specifically 
delivered  up,  a  writ  of  delivery  issues  for  this  purpose.  ^ 

From  this,  as  also  from  the  preamble  to  the  statute  of  12 
Geo.  1,  I  gather,  that  previous  to  that  statute,  the  goods 
seized  had  uniformly  remuned  in  the  hands  of  the  seizing 
officer;  and  thereby  great  frauds  had  been  committed. 
That  at  no  time  had  the  officers  of  the  court  the  custody 
of  goods  seized  ^  and  that  the  exchequer  acted  directly  by 
its  process  upon  the  persons,  in  whose  custody  the  goods 
seized  were  remaining.  Nor  do  I  perceive  any  inconveni- 
ence in  this  course,  as  all  contempts  of  authority  niight  be 

M  Mod,  Pr.  Ek.  143,'2B$,  289. 

^JUorntjfOen,yt,Lad$,P»k»^n^fn,md€m9UiiBrdi^€iUi. 
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munmarily  tedressed  bj  the  inherent  powers  of  the  court. 
But  to  return,  ^ 

The  District  Court  of  the  United  States  deriyes  its  jurifh  ^ 
diction,  not  from  any  supposed  possession  of  its  officers, 
but  from  the  act  and  place  of  seizure  for  the  forfeiture. 
Act  24  Sept.  1789,  ch.  20.  And  when  once  it  has  acquir- 
ed a  regular  jurisdiction,  I  do  not  perceive  how  any  subse- 
quent irre^Iarity  would  avoid  it.  It  may  render  the  ulti* 
mate  decree  ineffectual  in  certain  events,  but  the  regular  re- 
sults of  the  adjudication  must  remain.  I  do  not  apprehend, 
that  an  accidental  destruction  by  fire  would  prevent  the 
court  from  protecting  its  officers  from  prosecution,  by  pro- 
oouncing,  if  just,  a  regular  condemnation* 

6.  A  further  objection  is,  that  the  notice  given  by  the  coK 
kctor  was  in  point  of  law  wholly  insufficient,  and  that,  as 
the  act  is  highly  penal,  every  preliminary  to  the  forfeiture 
should  have  been  minutely  and  sedulously  observed. 

Without  doubt,  penal  actions  are  to  l>e  construed  strictly ; 
but  when  the  language  is  plain,  and  the  requisitions  are  clear, 
the  court  are  bound  to  give  them  a  reasonable  interpretation. 
The  section  of  the  act  now  under  consideration  requires, 
that  the  owners  of  vessels  laden  in  whole  or  i  ppart,  at  the 
time  when  the  act  should  be  received  at  the  several  custom 
lionses,  *'  shall,  on  notice  given  by  the  collector,  either  disi. 
charge  such  cargo,  or  give  bond  for  the  same,"  pursuant  to 
the  act. 

Now  it  is  said,  that  the  notiee  should  have  been  special, 

as  to  the  time,  within  which  the  unloading  or  giving  bonds 

must  have  been  perfected^     And  it  has  been  likened  to 

esses  of  estoppel  under  the  pauper  act  of  MaasachueettSf  ^ 

and  to  suits  for  penalties  for  harboring  paupers,  contrary 

to  the  statttte  10  Oeo.  2,  cA«  3,  section  1,  in  which  the  no- 

^'^M^TB  FA.  179^  H€HimVi»2  Man.  Umtm. 
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tice  required  has  been  exacted  with  minute  accuracy.  "*  It 
will  be  a  sufficient  answer  to  these  cases  to  state,  that  the 
statute  has  prescribed,  that  the  notice  shall  be  in  writbg, 
and  contain  certain  facts,  and  yet,  I  believe,  that  even  the 
necessary  allegations  have  been  liberally  expounded.  I 
might  dispose  in  the  same  way  of  the  analogous  cases  of 
notices  to  be  given  to  justices  of  the  peace,  and  officers  of 
the  customs  under  statute  24  6eo.  2,  ch.  44,  sect.  1,  Wid 
28  Geo.  3,  ch,  37,  sect.  25,  in  which,  though  great  strict* 
ness  is  required,  yet  the  court  have  been  satisfied  with  a 
substantial  compliance. " 

In  the  present  case  no  form  is  prescribed  by  the  act, 
and  no  writing  is  directed.  At  the  time  when  the  notice 
was  given,  the  act  had  been  promulgated.  It  was  known  at 
Newburyporl ;  and  the  claimant  was  by  law  bound  to  know 
and  to  conform  to  its  requisitions.  There  was  no  other  act 
in  existence,  which  authorized  the  collector  to  make  the 
demand,  and  this  was  known  to  the  claimant,  at  least  such 
is  the  presumption  of  the  law.  The  notice  which  was  given, 
demanded  of  him  to  unload  the  cargo  of  the  Bolina^  or  give 
bonds  *<  according  to  the  requisitions  of  the  law.''  It  was 
certainly  sufficient  to  put  him  upon  inquiry.  A  few  days 
afterwards  he  was  again  admonished  by  the  collector ;  he 
makes  no  reply ;  he  asks  no  questions ;  and  appears  per* 
fectly  satisfied  with  the  knowledge  of  the  act,  which  he 
then  possessed.  Nay  more,  he  shews,  on  the  21st  of  Janu- 
ary, his  perfect  knowledge  of  the  forfeiture,  which  might 
press  upon  him,  and  sought  indemnity,  not  in  a  compliance 
with  the  act,  which  was  still  in  his  power,  but  by  a  policy 
of  insurance  against  the  very  penalties,  of  which  he  now 
argues  himself  to  have  been  ignorant.  If,  when  a  notice  is 
to  be  given  to  a  man,  and  he  voluntarily  waives  inquiry,  or 

^  1  Man,  Rep.  459,  518,  4  Man.  Rep.  180, 273, 5  Mm,  Rep.  86. 
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tdnuts  his  own  knowledge,  and  refbses  to  comply,  a  notice  in 
technical  form  be  stiU  necesgarj,  it  certainlj  must  be  be- 
cause the  law  is  more  indulgent  to  human  infirmitj  than  to 
strict  personal  rights.  I  confess  mjself  somewhat  embar* 
rassed  in  disposing  of  this  objection,  and  notwithstanding 
die  strong  facts  indicating  a  pre-*determined  non-compliance 
with  the  law,  if  the  cause  were  to  rest  upon  it,  perhaps  I 
ought  to  incline  to  give  the  defendant  the  full  benefit  of  the 
objection*     But  on  this  I  give  no  absolute  opinion. 

7.  But  the  last  objection  taken  to  the  form  and  sub- 
stance of  the  information,  is  in  my  judgment  fatal,  and  aa 
the  parties,  have  expresslj  waived  all  benefit  of  future 
amendments,  I  shall  decide  the  cause  on  that  ground. 
It  is  alleged  in  the  information,  that  at  the  time  when  notice 
was  received  at  the  custom  house  for  the  port  of  Newbuiy* 
portcS  the  act,  to  wit,  an  tke  first  day  of  February^  the 
schooner  Bolina  was  laden  in  whole  or  in  part  with  a  cer- 
tain cargo  of  fish  and  lumber,  and  that  there  afterwards  oa 
the  same  daj,  notice  was  given  by  the  collector  of  said 
port  to  the  owner  or  owners,  consignee  or  fiiptor,  of  said 
Tossel,  either  to  discharge  the  cargo  of  said  vessel,  or  to 
give  bond  for  the  same,  aeearding  to  the  law  in  such  case 
provided* 

Now  the  time  of  receiving  the  act  was  material,  for  the 
oflfenoe  could  not  be  committed  until  after  that  time,  and 
though  laid  under  a  videlicet^  when  material,  it  is  equally 
traversable  as  if  positively  laid,  and  must  be  proved  as  laid.*^ 
So  too  the  notice  to  unload  was  material,  and  is  laid  on 
the  same  day,  to  wit,  the  1st  of  February :  yet  in  point  of 
Act  the  Hoxate  was  on  this  day,  and  the  notice  was  on  the 
irth  o[  January  preceding.  / 

The  notice  is  alleged  to  be,  either  to  discharge  the  cargo, 

or  to  give  bond  for  the  same  according  to  the  law  in  such 

« 

^  H^ftmn  vf.  Rigen,  1  8tr,  233.— l*o^  ti.  /Wier.  4  7*.  A  MP.-^2  Stmnd^ 
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case  provided.  I  do  not  dwell  on  the  want  of  the  word 
stahUty  because  the  objection  is  more  aubstantial.  Though 
a  notice  in  pais  maj  be  good  without  technical  precision, 
yet  in  an  information  there  should  be  legal  certainty,  and 
llie  nature  of  the  requisition  should  be  stated.  When  no- 
tice is  required  by  a  statute,  it  should  be  shewn,  what  that 
notice  is  ;  and  it  is  not  sufficient  to  say,  it  is  according  to 
law,  for  of  that  the  court  must  judge.*  Further,  it  is  not 
alleged  to  whom  the  notice  was  given.  Now  although  a! 
notice  either  to  the  owner,  consignee  or  factor  might  be 
good,  yet  it  ought  to  be  averred  to  have  been  given  to  some 
person  in  particular ;  otherwise  the  party  could  never  be 
prepared  to  meet  the  allegation. 

On  the  whole,  I  think  on  this  last  point  the  decree  of  the 
court  below  ought  to  be  affirmed,  but  I  shall  certify  reason- 
able cause  of  seizure. 

Note.  After  the  cause  was  fully  argued,  and  the  court 
jras  about  to  deliver  the  above  opinion,  the  cause  was  com- 
promised by  the  parties,  so  that  no  decree  was  actually 
pronounced. 

G.  Blake  for  UnUed  States. 
Preseott  for  claimant. 

si*  1  Smmi.  33.  5  T.  R.  40d.^-Com.  Dig.  Plead.  69, 70, 73, 74.-1  And.  62.-Iiiiftf . 
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Error  from  tbe  District  of  Maine. 

Under  the  13th  s.  of  the  act  of  1  March,  1809,  ch.  91,  a  bond  !•  well  taken 
which  indudes  in  iti  conditicn  a  ttipulation  to  prodoce  at  tile  ooHeetor*! 
oOoB  withmnz  months  the  eertificate,  4c.  eequiredl^  that  aeetioii.  Qoocb 
whother  o  bond  vofaintarily  given  onder  mich  section,  with  a  coBditiOD 
fereat  from  that  required  by  ]aw«  woald  be  wholly  void. 
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Oytr  off  •  bead  dot»  not  iaehideoyqrrfiticioaditioe;  norlwwirii.    If  oyer 

it  wanted,  it  But  be  prajed  of  each. 
Iftbe  defiendant,  OD  oyer,  doa  not  set  out  the  wholeoff  the  bond,  t]M  pbintiff 

■ny  relieve  hbuelf  by  prayiiic  it  to  be  enrolled. 
The  eoort  will  fo  back  to  the  fint  error  id  the  pleadiogp,  and  give  jnd|^ie«l 


If  a  plea  of  perfonnanoe  be  too  narrow,  or  ocBtain  a  flat  negative  pregnant^  it  ii 

bad. 
Aplea  leeUng to  am»id  a  bond  for  beh% iUegaUy  taken,  eslan  fflai,  thoidd 

•pedally  ttate  all  the  &eti  which  shew  that  iUegdity. 
On  a  reveiial  of  jodgment  in  an  action  brooght  by  writ  of  error  from  the  Dii* 

trktC^Qurt  of  Maine,  the  Cvcnit  Coort  may,  if  jogUee  reqoire,  award  a  9^ 

Hfere/ocmi  da  fiava  triable  at  the  bar  of  the  CiicoitCourt* 

X^MB  original  action  was  debt  hy  the  United  SiateSf 
against  the  defendant  in  error,  on  a  bond  dated  on  the  I7tii 
March,  1809,  for  $3746.  The  defendant  craved  ojer  of 
the  condition  of  the  bond ;  and  upon  ojer  granted,  the  ccnk- 
dition  appeared  to  be  in  the  foOowing  words : — 

^  Whereas,  the  followmg  goods,  wares,  and  merchandiaet 
tkat  is  to  saj,  130  thousand  feet  of  boards,  9  thousand  red 
oak  hogshead  staves,  100  thousand  shingles,  160  red  oak 
hogshead  shooks,  15  quintals  of  fish  in  20  boxes,  as  per 
manifest,  now  delivered  to  the  collector  of  the  customs  for 
the  district  of  SacOf  are  intended  to  be  exported  in  the  said 
vessel^  called  the  RotneOf  burthen  179  bmsy  to  the  island  of 
Si.  Bartholomews.  Now  the  condition  of  this  obligation 
is  suchy  that  if  the  said  vessel  shall  not  leave  the  port  with* 
out  a  clearance,  nor  shall,  when  leaving  the  port,  proceed  to 
anj  port  or  place  in  Cheat  Britain  or  France^  or  in  the 
colonies  or  dependencies  of  either,  or  in  the  actual  posses- 
sion of  either,  nor  be  directly  or  indirectly  engaged  during 
the  voyage  in  any  trade  with  such  port,  nor  shall  put  any 
article  on  board  of  any  other  vessel ;  and  if  the  certifiecUs 
and  other  proof s,  required  by  laWf  of  the  landing  of  the 
whole  cargo  of  the  said  vessel  at  the  aforesaid  island  of  St. 
Bartholammvs,  or  at  any  other  island  or  place  other  than 
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Oreai  Britain  or  France^  or  the  colonies  or  dependencies 
of  either^  or  in  the  actual  possession  of  either^  shall  be  pro* 
duced  ai  this  office  within  six  months  from  the  date  hereof^ 
then  this  obligation  shall  be  voidy  otherwise^  &c.^* 

The  defendant  then  pleaded  in  bar  of  the  action  several 
pleas. 

1.  '^That  said  yessel  did  not  leave  the  port  of  Sioco 
aforesaid,  without  a  clearance  ;  that  when  leaving  the  port, 
she  did  not  proceed  to  any  port  or  place  in  Oreat  Britain 
or  France,  or  in  the  colonies  or  dependencies  of  either,  or 
in  the  actual  possession  of  either,  during  said  voyage ; 
that  she  was  not  directlj  or  indirectly  engaged  during  the 
said  voyage,  in  any  trade  with  such  port ;  that  she  did 
not  put  any  article  on  board  of  any  other  vessel ;  that 
said  vessel  returned  from  said  voyage,  and  arrived  at  said 
port  of  Scu:o  on  the  26th  June,  1809,  and  not  before ;  he 
having  before  that  time  sold  and  delivered  said  cargo  at  said 
island  of  8t.  Bartholomews,  pursuant  to  the  condition  of 
said  writing ;  and  then  and  there  presented  to  the  collector 
of  said  port  of  Saco  a  certificate  of  the  sale  and  delivery  of 
«ud  cargo  at  said  island ;  but  which  being  informnl^  was 
objected  to  by  said  collector  and  refused;  all  which  he  Is 
ready  to  verify,*'  &c. 

To  this  plea  the  United  States  replied  :  **  That  the  said 
vessel,  in  the  writing  obligatory  aforesaid  mentioned,  after 
having  departed,  as  aforesaid,  from  the  port  and  district  of 
Saco  aforesaid,  and  touching  at  the  island  of  8t\  Bartholo* 
mews  aforesaid,  proceeded  to  a  port  or  place  in  a  colony, 
province,  or  dependency  of  OrecU  Britain,  that  is  to  say, 
of  the  king  of  the  United  Kingdoms  of  Oreat  Britain  and 
Ireland,  to  wit,  the  island  of  Grenada  in  the  West-Indies^ 
said  island  not  being  a  permitted  port,  and  there  delivered 
her  said  cargo,  contrary  to  the  condition  of  said  writing  ob- 
ligatory, and  the  laws  and  statutes  of  said  states,  in  such 
cases  made  and  provided,  and  this  they  are  ready,"  &c. 
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The  defendant  njoioed,  ^  protesting  thtt  said  yemel  did 

9Qt  proceed  from  said  island  q{  SL  Bartholomews  to  said 

island  of  Chrenadaf  or  to  any  other  island,  port,  or  place 

within  aoj  colony  or  dependency  of  the  United  Kingdoms 

€(f  Ortat  Britain  and  Ireland,  or  of  France^  contrary  to 

the  condition  of  said  writing  deekred  oot  and  the  Jaws  of 

the  United  States  i  for  rejoinder  said,  that  the  said  yessd 

did  pursue  her  voyage  to,  and  arrived  at  said  island  of  St. 

Bartholonuws,  and  in  the  harbor  thereof,  and  then  and 

diere  duly  entered  said  vessel  at  the  custom-house,  and  re* 

mained  five  days ;  and  this  he  is  ready,"  &c* 

The  Untied  States  sur^rejoined,  <<  that  after  the  said  ves> 
sel  had  tfrived  at  the  island  of  BL  Bartholomews  as  afore- 
said, vis.  on  the  1st  day  of  May,  1809,  the  said  vessel  did 
proceed  from  thence  to  a  port  or  place  in  the  island  of 
Orenada,  in  the  West-Indies,  the  same  island  of  Orenada 
being  a  province,  ccrfony  and  dependency  of  Great  Britain^ 
that  is  to  say,  of  the  king  of  the  United  Kingdoms  of  Oreat 
Britain  and  Ireland,  and  afterarards  arrived  at  said  island 
of  Orenodo,  and  there  delivered  her  cargo  aforesaid,  via.  at 
Portland  aforesaid,  contrary  to  the  condition  of  said  writing 
obligatary,  and  the  statutes  aforesnd,  and  this  the  plaintifBi 
are  ready  to  verify,"  &c. 

To  this  sur-rejoinder  the  plaintiff  demurred,  and  the 
I7»tlefl  States  joined  m  the  demurrer. 

2.  For  a  second  plea,  the  defendant  pleaded,  ^  that  the 
writing  aforesaid  declared  on,  was  demanded  and  received 
by  said  collector  of  said  port  of  Saco  of  him  the  said  de- 
fendant, by  color  of  his,  said  collector's,  office,  and  that  the 
condition  of  said  writing  is  not  conformable  to,  or  in  pursu- 
ence  of  the  statute  of  the  United  States  in  such  case  made 
and  provided ;  and  this  he  is  ready  to  verify,"  &c. 

The  United  States  replied,  ^  That  the  condition  of  said 
writbg  in  the  form  that  the  same  was  taken^  is  conformable 

WQh.  u  12 
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to  and  in  pnrtoaoce  of  the  i^Ututet  of  ike  Unit$d  States 
aforesaid,  in  such  case  provided  ;  and  thia  the  plaisliffii  pra/ 
may  be  inquired  of  by  the  court." 

The  defendant  rejoined, «  and  the  aaid  Sawyw  likewise." 
3.  There  was  a  third  plea  aftd  repticatioD  thereto,  which 
need  not  now  be  stated.  The  rejeinder  averred,  that  said 
vessel  did  hot  depart  from  said  Island  of  St.  BartkohmmSj 
atid  proceed  with  said  cargo  to  a  port  or  place  in  aaid  island 
of  Grenada^''  and  tendered  an  issue  to  the  country,  whick 
Was  joined  by  the  UnUtd  ««<»•— TW«  iswe  was  newr 
tried  in  the  court  below. 

The  judgment  of  the  court,  as  stated  upwi  the  record^  i», 
**  It  appears  to  the  courts  that  the  condition  itf  the  writiagr 
declared  on,  is  conformable  to,  and  in  pursuance  of  the  law 
in  such  case  made  and  provided,  as  alleged  in  the  replica^ 
tion  to  the  second  plea  in  bar )  and  it  is  the  opinim  >of  the 
court,  that  the  plaintiff's  sur-rejoinder  to  the  firat  plea  in  bar 
is  bad  and  insufBcient  in  law.  It  is  therefore  considered  hf 
die  court  here,  that  the  United  Statu  Uke  awthiiig  b/ 
their  writ." 

.   STOItY  J.  delivered  the  opinion  of  the  court. 

It  is  exceedingly  to  be  regretted,  that  this  case  comes  be- 
fore the  court  upon  pleadings  so  informally  and  incorrectly 
drawn,  and  to  add  to  our  embarrassment,  though  a  question 
arises  upon  the  bond,  as  to  its  legality,  the  condition  only 
is  spread  upon  the  record.  Oyer  of  the  condition  of  the 
bond  only  is  prayed,  and  it  is  very  clear  that  the  oyer  of 
that  does  not  entitle  the  party  to  oyer  of  the  bond  itself; 
but  it  must  be  demanded  of  both,  if  wanted,*  for  the  bond 
and  condition  are  considered  as  distinct,  the  bond  being 
complete  without  the  condition,  and  oyer  may  be  of  one 
without  the  other.*    The  plaintiffs  might  indeed,  by  pray- 

1  Cook  vs.  Hemngtony  6  Mod.  897. 
•  CoMl  VI.  Faughan,  I  Smuni.^,  290.— 1  Sound,  9, 6.  note  1. 
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mf  itt  tiMfir  repKcatioB,  ikat  die  bond  aigM  be  enroiledt 
hiiTe  reiiered  us  from  this  difficirity,  b«f  tbej  bave  Bet  so 
done,  and  we  are  left  to  conjecture  what  are  the  contente 
of  the  bond  itself,  onless  so  far  as  the  declaratioa  states  themi 
thougb  the  condition  baa  a  manifest  reference  to  tbeai. 

I'  will  now  cooaider  (he  Tarious  questions,  which  arise  out 
ef  tlie  pleadings  and  record,  as  they  have  been  presented 
to  the  court 

The  bond  Sa  dtHed  the  17th  of  March,  IgM,  and  the  writ 

was  s«sed  on  the  ISIh;  and  aeryed  on  the  91st  of  NoTcmbet 

of  tfie  sane  year.     Of  course  more  than  six  months  had 

elapsed  before  the  eommeneement  of  the  action.    I  am 

very  woK  satisfied,  that  the  sur-rejoinder  of  the  plaintifis  to 

the  first  set  of  pleadings  is  bad,  because  k  contains  no 

amtter,  that  had  not  been  averred  before,  and  was  a  mere 

eraaion  of  the  rejoinder.    Bat  supposing  it  to  be  bod,  the 

court  wiH  pffoceed  to  consider  the  other  pleadings,  and  giro 

judgment  against  the  party  committing  the  first  fault.'    it  is 

not  ttoceasary  to  consider  the  rejoinder  (thou^  I  have  no 

doubt  it  is  bad)  or  the  replication,  whatever  may  be  the 

unskflfalness  with  which  they  are  drawn,  because,  sup» 

peeiBg  the  bond  good  m  point  of  fatw,  I  am. satisfied  that  tlit 

first  plea  is  bad. 

That  plea,  lAer  negativing  any  breach  of  the  condition 
as  to  other  parts,  avers  '^  that  when  leaving  the  port  she 
(the  vessel)  did  not  proceed  to  any  port  or  place  in  Oreat 
BntoAt  or  Fronee,  &c.  during  said  voyage.**  Now  this 
is  a  plain  negative  pregnant,  and  the  words  of  the  condition 
contain  no  such  restriction,  as  during  said  voyage^  nor  il 
any  v^age,  on  which  the  vessel  was  bound,  particularly 
mentioned  in  the  plea,  nor  otherwise  stated,  than  in  the  re^- 
citai  ef  the  condition  of  the  bond,  where  it  i$  said  the  gooda 

s  4  C#.  84—CfV.  MHm,  8U.-*^.  302.^iXWf .  01,  94.-8  Co,  120,  133.  k 
Vl05. 
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mentioiied  in  the  iiMmifeBt  are  intended  to  be  exported  b  tfcir 
Bomeo  to  St.  Barikolomens.  The  bond,  whether  well  tikett 
or  not,  is  admitted  to  hare  been  taken  under  the  authority 
of  the  13th  tect.  of  the  act  of  1  March,  1909,  ch.  91*  Now 
if  by  <<  daring  said  yojage'*^  were  meant  a  reyage  from  the 
Untied  Stated  to  St.  Barthotomem$f  and  back  agm  to  the 
United  StaieSy  it  ought  to  have  been  arerred  in  the  plea, 
that  such  was  the  vojage,  and  perhaps  such  a  limitation, 
to  wit,  to  the  whole  Toyage,  homeward  as  weU  as  outward, 
would  be  a  reasonable  limitation  of  the  language  of  the  act* 
However,  as  to  this,  I  give  no  opinion.  It  is  rerj  cleur  to 
mj  mind,  that  the  words  of  the  act,  embraced  m  this  part 
of  the  condition,  comprise  a  sii^le  and  distinct  provisioni 
and  do  not  connect  with  the  next  ensuing  clause,  so  as  to 
make  die  wordv  in  that  clause,  <*  during  the  Tojage,'^  ride 
over  both  clauses,  even  if  the  court  should  restrict  these 
words  to  the  outward  voyage  only.  On  the  contrary,  each 
is  a  single  and  substantive  condition.  Any  other  construe^ 
tiott  would  defeat  the.manlfest  intent  o^  the  whole  act,  and  I 
know  of  no  rule,  by  which  a  court  are  authorized  to  inters 
pose  a  limitation,  where  the  law  has  placed  none,  when  the 
purposes  ef  tiie  law  would  thereby  not  only  not  be  fortiiered, 
but  would  be  completely  frustrated*  The  object  of  the  act 
was  to  interdict  all  commerce  with  Oteat  Britain  and 
France^  and  their  dependencies.  Now  if  the  mere  proceed* 
ing  to  a  permitted  port,  in  the  outward  voyage  stated  in  the 
bond,  was  a  complete  fulfilment  of  the  condition,  although  the 
vessel  and  cargo  ultimately  proceeded  to  a  prohibited  port, 
the  whole  security  and  purpose  of  the  bond  would  be  com^ 
pletely  destroyed.  It  is  undoubtedly  true,  that  if  the  legis* 
lative  intent  were  clearly  or  by  necessary  inference  express*^ 
ed  to  this  effect,  it  would  be  our  duty  to  disr^^ard  all  suborn 
dinate  inconveniences.  But  we  are  asked  to  restrain  a  condH 
tion,  where  the  law  has  used  general  terms,  to  exclude  casoir 
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wUch  ttre  wiAin  Hie  pronsioii,  and  iaauyutet  rmkAkm  of 
flieact*  I  aiii  not  bold  oioagh  to  a<h»pt  aiKli  a  eoDttrnctkw* 
As  tberefore  the  plea  in  ita  moat  liberal  coMtmclioD  only 
dedaresy  that  the  veaaelf  dnring  her  Yoynge  to  iSSf.  Bortkol^ 
«€ip«did  not  proceed  toa  prohibited  port,  which  ia  tea  nar^ 
raw  an  aUegalion  of  pefformance,  and  ia  a  flat  nefUive 
pregnant,  it  is  auhatantiaHy  bod. 

Bot  even  aopposing  thia  part  of  the  plea  were  good«  yet 
the  plea  itaelf  containa  no  aufficient  answer  to  that  part  of 
the  con^tion»  which  requires  a  certifieata  according  to  the 
farma  preacribed  by  Jaw,  for  it  admits,  that  no  snch^  certifr 
eaile  was  prodoced,  but  only  an  infennal  certifieate,  which 
wan  no  compliance  with  the  law.  It  follows  therefore,  thai 
the  plea  is  bad,  b  tins  respect,  and  if  so,  then  it  is  dearly 
had  for  erery  other  pnrpose,  for  perfonnance  should  have 
been  shewn  in  ammUnu*  On  this  plea  therefore  the  judg» 
BSOHt  of  the  court  below  ought  to  have  been  for  the  United 
StmUB*  And  if  this  were  not  so,  yet  the  replication  alleged 
focta,  which  showed  a  complete  i»«sch,  standing  unaffected 
by  the  adbaeqnent  pleadings* 

I  BOW  pioceed  to  the  second  set  of  pleadiiq^s,  which 
terminatas  m  an  issue  to  the  court,  praying  them  to  inquire 
whether  the  said  bond  be  conformable  to  and  in  pursuance 
of  the  atatntes  of  the  UnUed  States  b  such  caae  made  and 
proTided.  Thia  Ja  so  novel  a  prayer,  and  comes  in  so 
qneationaUe  a  shape,  that  it  is  difficult  to  know  how  it 
oni^t  to  be  treated.  The  rules  of  pleading  are  founded  ia 
sound  sense,  and  haire  been  relaxed  by  the  courts  firom 
tfane  to  time  as  for,  and  perhaps  farther,  than  public  cod^ 
venienee  has  reqnired.  Such  a  relaxation  has  often  tended 
to  n^i^gBmoc  on  the  part  of  pleaders,  and  sometimes  to  em* 
bamMsment  in  the  judgment  of  courts,  impressed  as  they 
mat  be  with  the  desire  of  doing  justicO,  yet  divided  by 
IHm  C9nilktn»g  and  irregular  averments  m  the  pleadmgii-* 
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The  iiSM  purports  to  be  inform  as  iieae  of  tuA^  ai<i  4m 
9ub8Umct  an  istue  in  law,  to  be  tried  by  the  court.  Thevp 
ik  no  form  er  principle,  which  ii  known  to  the  cqbuwni  lMr» 
that  can  in  the  most  remote  degree  cottBtenaaco  k,  and  im^ 
cannot  support  it  here>  imiess  we  detiberateiy  aaseat  to  th* 
overthrow  of  aH  the  prineijrfes  of  pleading*  I  am  not  pre-i 
pared  for  such  a  determination,  and  have  no  hesitatioQ  m 
priHiouficing  the  replication  and  rejoinder  utierl  j  in8iq>p<ii^ar 
Me.  Had  this  been  an  original  suit  in  this  court,  we  shooUl 
probably  have  decreed  a  repleader.  But  it  has  long  been  ae^ 
tied,  that  a  court  of  error  cannot  award  a  repleader.^  Thi^ 
true  mode  of  pleading  would  have  been,  to  have  spread  tfa0 
obligation  and  condition  by  oyer  on  the  record,  and  if  b% 
other  facts  were  necessary,  to  have  demurred  for  the  ap*' 
parent  illegality,  and  if  other  facta  were  necessary,  to  hav^e 
a¥eri«d  them  by  way  of  plea. 

As  to  the  second  plea,  it  is  certainly  very  dry  of  avei^ 
meats.  It  does  not  state  any  voyage  to  be  performed*  ai^ 
occasion  on  which  the  bond  was  required,  or  any  drmanii 
made,  or  right  refused  under  color  of  office  previons  in  iin 
eKecatien,  The  allegations  are,  that  it  was  demanded  and 
received  by  the  collector  of  fioco,  by  cobr.of  hia  oIImb% 
mA  that  the  conditicm  is  not  conformable  to,  or  in  povsnaaco 
of  the  statute  of  the  Uniied  StaU9  in  auch  case  made  and 
provided.  Now  certainly  it  is  no  objecdoa  to  a  legal  boa^i 
tiiat  it  is  triEon  colore  ojfieiij  and  it  is  qaite  impoasibiftte 
eay,  whether  a  bond  is  taken  conformaUe  to  a-  slstala 
provided  for  a  special  caae,  nntesa  the  court  can  know,  bem 
the  pleadings  and  record,  what  that  case  is.  The  fresent 
plea  states  no  case,  and  alleges  no  illegal'  execatioa  of  tho 
bond.  The  illegality,  as  stated  in  the  plea,  coaaiata  in  tho 
deaiand  and  receipt  q/ler  the  execuKomot  it.  If  the  bond 
were  therefore  good  in  its  inception,  md  for  aoght  that 
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appears  in  the  pleei  it  was  so,  no  subsefaenl  desMnd  and 
ieeeipt  bj  tlie  collector  could  ipso  facto  avoid  it. 

Boi  aotwifliBtao^ng  the  iasufliciencj  of  this  plea  to  ayoid 

tbe  bcttd,  jet  aa  oj^r  of  the  condition  haa  been  demanded 

mad  had,  the  condition  beconeat  not  as  haa  been  auppoaed, 

a  part  of  At  defendant's  plea,  but  a  part  of  the  pbuntiff'a 

#aclaralion.  *    Being,  therefore,  a  part  of  the  record,  if 

tipoii  the  whole  declaration  it  appoara  to  the  court,  that  the 

bond  ia  TOid  in  law,  judgnent  ought  to  be  pronounced  in 

finNir  of  the  defendant. '    But  inaamuch  as  the  bond  itaelf 

ia  not  on  oyer  q^read  before  the  court,  and  no  specific  facts 

are  fnrosenled  to  shew  the  occasion  of  giTiaig  the  bond,  the 

court  eaanot  award  such  a  judjment,  if  by  posaibilitj  a  sin* 

gle  case  c<kiU  exist,  in  which  the  bond  could  be  legallj 

aiqppartod. 

It  haa  been  argued  on  the  part  of  the  defendant,  that  the 
oauiition  of  this  bond  ia  not  conformable  to  any  prescribed 
by  the  kwa  of  the  UnUed  fiUoto,  and  that  therefore  it  ia 
^d  at  hw,  becauae  to  every  contract  there  must  be  two 
omtracting  parties,  and  the  Vniied  Staiea  can  contract 
oidy  aoGofding  to  the  regulations  and  authorities  of  statutes. 
The  aaeaot  of  the  United  States  can  be  declared  onlj 
Arough  lis  anthoriied  agents,  and  they  cannot  effectiTelj' 
naseu^  unless  they  are  clothed  with  the  authority  by  law« 
Aa  aaeont,  therefinre,  in  a  manner  different  from  that  pre« 
scribed  by  the  law^  ia  not  valid,  and  consequently  does  not 

In  the  first  pitse,  let  ns  consider  whether  the  condition 
of  tUa  oMgatioa  m  not  conformable  to  the  13th  section  of 
the  act  1  March,  1800,  ch.  01 ;  for  under  that  act  it  must 
m  all  probridKty  have  bean  taken.  The  13th  section  is  aa 
Mlows :  ^  Thst  during  the  continuance  of  so  much  of  the  act 
hying  an  embargo  Oil  all  ahips  and  vessels  in  the  ports  and  bar* 

<Cm.  Di£. PUad,  (P. hy-^JMk.  flS.  •2T.R. SOS. 
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bors  of  Oie  United  States^  and  of  flie  several  acts  8upplemeir- 
tary  thereto,  as  is  not  repealed  by  this  act,  no  ship  or  Teasel 
bound  to  a  foreign  port,  with  which  commercial  intercourse 
shall,  by  virtue  of  this  act,  be  again  pernutted,  shall  be 
allowed  to  depart  for  such  port,  unless  the  owner  or  owners, 
consignee  or  factor  of  such  ship  or  vessel  shall,  with  the 
master,  have  given  bond,  with  one  or  more  sureties  to  the 
United  States,  in  a  sum  double  the  value  of  the  vessel  and 
cargo,  if  the  vessel  is  wholly  owne'd  by  a  citizen  or  citizens 
of  the  United  States  ;  and  in  a  sum  four  times  the  value, 
'  if  the  vessel  is  owned  in  part  or  in  whole  by  any  foreigner 
or  foreigners,  that  the  vessel  shall  not  leave  the  port  without 
a  clearance,  nor  shall,  when  leaving  the  port,  proceed  to 
any  port  or  place  in  OretU  Britain  or  Prance^  or  in  the 
colonies,  &c«  of  either,  or  in  the  actual  possession  of  eiflier^ 
nor  be  directly  or  indirectly  engaged,  during  the  voyage^ 
in  any  trade  with  such  port,  nor  shall  put  any  artide  on 
board  of  any  other  vessel ;  nor  unless  every  other  requisite 
and  provision  of  the  second  section  of  the  act,  entitled  <*  an 
act  to  enforce  and  make  more  effectual  an  act,  entitled  ^an 
act  laying  an  embargo,'  &c.  and  the  several  acts  supple- 
mentary thereto,"  shall  have  been  complied  wltib.     And 
the  party  or  parties  to  the  abovementioned  bond,  shal^ 
within  a  reasonable  time  after  the  date  of  the  same,  to  be 
expressed  in  the  sud  bond,  produce  to  die  coflector  of  the 
district,  from  which  the  vessel  shall  have  been  cleared,  a 
certiBcate  of  the  landing  of  the  same,  in  the  same  manner 
ea  is  provided  by  law  for  the  landing  of  goodd  exported 
with  the  privilege  of  draw-back ;  on  failure  whereof  tiie 
bond  shall  be  pnt  in  suit,  and  in  every  such  suit  judgment 
f/hall  be  given  agunst  the  defendant  or  defendants,  im- 
less  proof  shall  be   produced  of  such   relanding,  or  of 
less  at  sea.^'     Now  it   is    admitted,  that   the    condi^ 
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Htm  catiarwM  to  that  aei^a  in  all  parts*  eieepl  the  laat 
cbuue,  respectiiig  the  prodoctioo  of  certificatea,  which  it  ia 
•argued  ia  not  authorized  by  the  aectioo.  It  ia  to  be  regret* 
ted,  that  the  Legislature  on  any  occasion  ahould  e&presa 
tfceauehres  in  ambigooua  terma  ;  more  eapeciallj  it  is  to  be 
regretted*  when  the  ambi^itj  arises  oot  of  laws  highlj 
*penal*  But  courts  are  bound  to  take  the  laws  aa  thejr  find 
•tfieni,  and  to  giYC  a  conaiatent  construction,  if  possible,  to 
every  part  of  thenu  If  the  expresaions  admit  of  variooa 
conatntctions,  they  should  adopt  that  which  will  effectuate 
Ihe  intentbn  of  the  Legislature,  and  avoid  apparent  abaur- 
dtties* 

By  this  aectioo,  in  order  to  enttde  a  vessel  to  depart  for 
a  foreign  permitted  port,  it  b  one  prenrequisite,  that  a  bond 
ahould  be  given  with  canditions,  1.  that  the  vessel  shall  not 
.Isave  the  port  widiout  a  clearance,  2.  nor^hali,  when  leavii^ 
tiie.  port,  im¥:eed  to  any  foreign  prohibited  port  or  place,  3. 
Mr  be  directly  or  indirectly  ei^piged,  durii^  the  voyage,  in 
any  trade  with  such  prohibited  port,  and  4.  nor  shall  put 
nay  article  on  board  of  any  other  vessel.    Another  pre- 
vsqaaile  is  a  compliance  with  every  other  requisite  and 
'proviaiaii  (by  which  undoubtedly  is  meant  every  other  than 
^h^  gmng  the  bond)  contained  in  the  second  section  of  th^ 
met,  B  January,  1800,  ch.  72.     Now  these  requisites  and 
ftwvnona  are»tlie  lading  the  cargo  under  a  permit  from  the 
ceOnetar^  ami  alao  under  ttie  inspection  of  the  proper  reve- 
wne  ofieors. 

Ibd  Ifae  section  stsjpped  here,  there  wonU  have  been  no 
«aon  fer  doobt.  But  it  then  deolases,  ^^  Ihat  the  party  or 
ynrliss  to  the  abovemcntioned  bond  shall,  within  a  reasona- 
Me  tinw  aAer  tiie  date  of  the  same,  to  be  expressed  in  the 
hemd,  produce  to  the  collector,  &c*  a  certificate  of  the 
landing  of  the  aamV  &c» ;  on  failure  whereof  the  bond  shall 
be  put  in  auit,  and  judgment  rendered  agaimst  the  dtfen^ 
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dant,  milMB  proof  sball  be  produced  of  smh  reUmdmgf  or 
of  loss  ai  sia. 

It  is  here  required,  that  the  time  for  prodociDg  Ae  cer- 
tificate shall  be  expressed  in  the  bond*  Now  thia  can  oidjr 
be  in  the  obligatory  part,  or  in  the  coodition*  It  ia  hardly 
conceivable  that  it  should  be  put  in  the  former,  and  it  could 
be  proper  only  in  the  latter.  Further,  on  failure  of  pro- 
ducing the  certificate  of  the  landing  of  the  caifo,  the  bond 
is  to  be  put  in  suit, — ^why  ?  If  the  producing  of  the  certifir 
cate  forma  no  part  of  the  condition  of  the  bond,  it  certainly 
could  be  no  ground  for  a  suit  Every  other  part  of  the 
condition  of  the  bond  may  be  fully  performed,  and  yet  the 
cargo  never  have  been  landed  in  a  foreign  port«  The  suit 
might  therefore  be  altogether  nugatory. 

But  this  is  not  all.  The  section  further  prescribes,  that 
judgment  in  such»  suit  shall  be  given  against  the  defendant^ 
unless  proof  is  produced  of  a  relanding,  or  of  loss  at  sea.  H 
would  be  in  the  highest  degree  unreasonable  to  presuj|ia» 
that  the  Legislature  would  declare  an  obligation  forfeited  bgr 
the  omission  to  produce  proof  of  thii^  not  at  all  within  the 
condition  of  such  obligation.  It  woidd  be  equally  absurd 
to  suppose  them  to  require  something  as  a  discharge  of  ap 
obligation,  which  never  could  afiect  its  iermn  one  way  or 
the  other.  Now  if  the  goods  were  relanded,  or  were  lost  «t 
sea,  there  might  have  been  a  leaving  of  the  port  without  a 
clearance,  or  a  proceeding  to  a  prohibited  pert,  either  of 
which  would  constitute  a  forfeiture  of  the  bond.  On  .  the 
other  hand,  there  might  have  been  no  departure  without  a 
clearance,  nor  proceedmg  to  a  foreign  port,  and  yet  the 
cargo  might  never  have  been  relanded  or  lost  at  sea,  and  so 
the  bond  would  be  saved.  When,  therefore,  the  Legisla- 
ture prescribe,  that  the  production  of  the  certificate  shall 
be  expressed  in  the  bond,  it  must  mean,  that  it  shall  form  a 
part  of  the  condition  of  it ;  and  when  the  nonproduction  ia 
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dechfed  Id  snbjeet  the  bond  to  mnt,  aad  the  dofeadaiit  to 
jvdgmeot,  it  must  inean^  that  the  coodition  of  the  bond  hat 
been  broken,  and  the  judgment  may  rightfuHj  be  pro- 
noottoed  for  the  breach.  I  have  therdbre  no  doubty  that 
the  conditioo  of  the  pretent  bond  ia  a  substantial  complin 
Slice  with  the  13th  section,  and  of  course  the  whole  foun^ 
dation  of  the  argumeDt  on  this  bead  fails.  Judgment  on 
Aim  set  of  pleadings  was  tbeiefore  rightfully  given  for  the 
UmUed  SiaUs. 

Whether  a  bond  TohiBtarily  ghren  to  the  United  Stales 
can  vbe  avoided  in  any  case,  where  it  would  be  good  aad 
Talid,  if  grven  i<>  an  initividual  ?  Whether  such  a  bond,  taken 
by  a  collector^  under  a  general  authority  to  take  bonds  in 
leTcnue  cases,  would  be  void  on  account  of  any  irregularity 
or.  mistake  in  the  condition?  Whether  suph  a  bond,  where 
flie  condition  is  partly  ^onfwmable  to,  and  partly  variant 
frofn,  the  provisions  of  the  siatete,  be  void  in  whole,  or 
good  as  .to  that  part  of  the  condition,  which  is  conformable 
to  law  ? — are  questions,  on  which  I  give  no  opinion.  It  will 
be  suficient  to  decide  such  questions,  when  they  arise ; 
flieni^  with  great  deference  I  must  suggest,  that  the  princi- 
ple, on  wUch  such  bonds  are  to  be  adjudged  wholly  void^ 
will  encounter  much  opposition  from  the  authority  of  decn 
ded  cases.* 

The  third  set  of  pleadings  tmninated  in  an  issue  to 
die  country,  which  firom  die  Ji^judication  of  the  demurrer 
Id  the  sur-rejoinder  against  the  Untied  fifloieff,  became  unne- 
cessary to  be  tried  in  the  Dislrict  Court.*  As  I  am  of  a 
different  ofHiuott  an  that  peino^  it  becomes  an  important  fah 

'  Su  Pigott  eoje,  11  Co.  27. ~^4firican  Company  fv.  Armui,  6  T.  R.  SH^.-^Morte 
^.  migim,  5  JRtiif.  314.— lMe»  N.  P.  171,  m.-^JRaf  n.  Brm^Ml,  2  Li.  lUym, 
tZn^SmtOm  Jftwtt,  ISB^K  SCV-^  <•  ^niar.  laSr-l  P-  ^'  Itl^^SkBp,  TWdk. 
J^^^,---4:maLs%^LaiaBrt^2DaU.R9'  118. 
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qoiry,  idiether  th«  ctute  can  be  vtnmided  to  betfitd  k  ik^ 
court  bcloW)  or  whetiwr  this  court  can  issue  a  vtmirm 
facias  for  the  same  {rarpoae* 

It  has  been  argued  by  the  counsel  lor  the  defaadanl,  that 
this  court,  sitting  as  a  court  of  error,  cannot  iaasn  a  eoitre 
faeims  de  novo  to  try  an  issue  of  fiM:t  upon  a  reirersal,  where 
justice  re^piires  that  it  should  be  dsne.  And  Sirect  ts* 
H4^kim8on,  2  Str.  105^,  and  1  Inst*  327,  are  cited  in  sup- 
port of  the  position*  And  it  has  been  farther  contended 
upon  the  authority  of  Dasies  vs.  PHrce^  2  T.  R*  53,  lt5» 
that  the  grantii^  of  a  ventre  facias  de  novo,  is  of  qptitff 
modern  date,  even  in  England^ 

On  examining  the  citation  from  1  Inst*  227, 1  do  not  find» 
that  it  bears  at  all  upon  the  doctrine ;  but  in  the  case  fioos 
2  8tr.  lOM,  (which  is  better  reported  in  Cos.  Temp.  Hard. 
330)  it  was  c^taiiriy  held  by  Lord  Hardwicke  and  the  other 
judges  of  the  King^s  Bench,  that  a  court  of  error  could  not 
award  a  venirt  facias  de  novo ;  and  the  reason  assigned  is,  that 
no  case  could  be  found  where  it  had  been  done,  and  h  would 
be  inconsistent  to  continue  «id  transfer  the  proceedings  of 
another  court  info  a  court  of  error.  This  reason  is  certaanl|r 
by  no  means  satisfactory*  When  Ae  practice  first  began 
is  perhaps  not  exactly  ascertmned ;  but  about  this  very  timoi 
in  KynaMon  vs.  Mayors  &c.  of  Shrewsbury^''  the  House  oC 
Lords  awarded  a  venire  facias  de  novo  on  error  from  the 
Kii^s  Bench.  The  same  award  was  soon  afterwards  made 
by  the  Lords  in  Haswell  vs.  Ckalie^  and  has  continued 
downwards,  as  occasicm  has  required.*  Nor  let  it  be  sup* 
posed,  that  this  was  a  peculiar  authority,  pasting  in  the  House 
of  Lords,  for  we  have  the  authority  of  Lord  MansfiM  in 
JHarn^ood  vs.  Qoodrighi^^  that  the  iHirds  could  not,  aa  » 

''2Str,  105].-^.  c.  7  Bf,  Par.  Ca$.  906.  •2Sbr,  1124. 
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of  «vror,  hftve  Bach  jwiBdktioB,  nrieft  Am  Govt  of 
King's  B^teb  had  the  aame.  Bat  the  doctruie  decs  not 
rest  on  these  adjndicmtions,  well  fennded  as  they  are.  In 
Ortmt  n^  AMe^  on  error  fifom  the  Comnoa  Pleas,  the 
coort^  on  selenn  consideration,  awarded  a  new  amtre,  and 
said,  that  there  was  no  doubt,  but  it  might  be  awarded  by  a 
court  of  error,  and  was  not  a  new  practice,  and  that  upon 
inquiry,  a  great  many  cases  had  been  found.  The  same 
doctrine  has  been  muformly  reeogmsed  and  adhered  to  by 
the  King's  Bench  ever  since  that  time."*  And  Dasies  vs. 
Pjere%  2  T.  R.  186,  is  a  very  strong  authority  to  shew  the 
light,  even  upon  error  to  a  court  sitting  within  another  jo* 
lisdietion.  In  the  state  of  Nen^York^  the  practice  invaria- 
bly obtains,^  and  it  has  been  deliberately  adopted  by  the 
Supreme  Court  of  MitB9adm»Ms^  I  take  flie  doctrine 
therrfore  to  be  incontrovertibly  established,  that  at  conunon 
kw,  a  conrt  of  error  has  a  perfect  jurisdictioD  to  issue  a 
vemre  facias  de  novo,  whenever  upon  the  record  justice 
ifM|uircs  it* 

I  should  not  indeed  have  deemed  it  necessary  to  have  ex- 
amined this  point  so  much  at  large  (for  at  the  argument  I 
entertained  no  doubt  on  it)  but  for  the  total  abandoDment  ai 
it  on  Ae  part  of  the  UtUiei  8taie$*  And  it  wss  certainly 
matter  of  surprise,  that  a  doctrine  so  fiiBy  settled  by  autlMK 
rity,  should  have  been  yielded  wHhout  an  effort. 

Bat  this  authority  does  not,  as  to  the  Circuit  Court  of 
the  Umkd  SUaies,  depend  sltogether  upon  the  commoir 
law,  but  is  expressly  given  by  statute.  By  the  act  of  24tii 
Sept  17M,  s.  t4,u  it  is  provided,  <<  that  when  a  judgment 
er  decree  shall  be  reversed  in  a  circuit  conrt,  such  coart 
shall  proceed  to  sender  such  judgment  or  pass  such  decree, 

Beid  ▼!.  JBifcar,  3  T.  R.  27.  ^Bnmnyn.  CloHk.--3  JMnJI.  443. 
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as  the  District  Oonrt  should  have  rendered  or  pamed ;  and 
the  Supreme  Court  shall  do  the  same  on  reversals  therein, 
except  where  the  reversal  is  in  favor  of  the  plaintiff  or  pe* 
titioner  in  the  original  suit,  and  die  damages  to  be  assessed 
or  matter  to  be  decreed  are  uncertain,  in  which  case  they 
shall  remand  the  cause  for  a  final  decision."  If  this  court 
therefore  are  to  render  the  judgment,  that  the  District  Court 
ought  to  have  rendered,  then  judgment  must  be,  that  the 
jBrst  and  second  pleas  be  adjudged  bad ;  and  that  the  third 
plea  be  tried  by  a  jury.  As  there  is  a  jury  at  the  bar  of 
Ais  court,  I  do  not  perceive  any  necessity  of  remanding 
the  cause  to  the  District  Court,  unless  we  are  so  required 
to  do  by  the  terms  of  the  act.  Now  I  think  it  very  clear, 
that  the  exception  in  the  latter  clause  of  the  above-men- 
tioned act,  is  confined  to  the  case  of  reversals  in  the  Su^ 
preme  Court,  and  does  not  apply  to  reversals  in  this  court* 
The  reason  for  remanding  causes  reversed  in  the  Supreme 
Court  was,  that  under  the  act  of  24  Sept.  1 789,  ch.  20,  no  jury 
usually  attended  at  that  court ;  and  upon  writs  of  error  in 
causes  of  equity  or  admiralty  jurisdiction,  the  court  could 
not  examine  any  new  evidence."  Whenever  therefore  the 
decision  of  the  court  below  shut  out  evidence  necessary 
for  the  final  decision  of  the  cause,  as  to  the  plaintiff,  no 
proper  judgment  could  be  given  without  remanding  the 
cause  for  further  proceedings.  But  the  District  Court  of 
the  United  States  has  no  jurisdiction  in  equity  causes ; 
and  in  admiralty  causes  from  that  court,  the  revising  power 
of  the  Circuit  Court  has  always  been  exercised  by  way  of 
appeal,  which,  according  to  well  established  [nrinciples,  re* 
moves  the  cause  for  a  hearing  de  novot  as  well  as  to  facts*  as 
law.*^  And  in  common  law  causes,  this  court  can  well  try 
a  cause  at  its  own  bar,  as  they  have  a  jury  for  trials. 

M  IFiseoHvs.JD'^ucfty,  31)00.  321.--J<iin«^ 
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,.  It  has  I>e6n  iirged»  that  the  clauses  io  the  1 1  th  sect,  of  the 
act  of  1789,  which  prohibit  a  person  from  beii^  arrested 
in  civil  actions  in  one  district  tat  trial  in  another,  or  held 
to  answer  to  process  issuing  from  a  court  of  anj  other  dis- 
trict, than  that  wherein  he  is  an  inhabitant  or  conunorant ; 
hj  implication  deny  the  right  of  this  coort  to  try  causes 
from  the  DUtriei  of  Mame*  But  it  is  a  sufficient  answer 
Io  the  argumeat,  that  these  clauses  apply  only  to  ort^juil 
process ;  and  that  the  same  act  gives  tlus  court  appellate 
jurisdiction  by  writ  of  error  oyer  the  defendants  in  all  such 
caaae#. 

It  has  been  further  urged,  that  there  is  no  express  author* 
ity  in  the  act  to  award  a  ventre  facias  de  novo.  But  I 
apprehend,  that  such  an  authority  is  the  necessary  result 
of  the  language  of  the  24th  sect.  And  even  in  cases  not 
within  the  words  of  that  section,  as  on  reversals  in  favonr  of 
the  defendant,  on  account  of  a  defective  special  verdict,^  or 
em  a  bill  <rf  exceptionsj^'the  Supreme  Court  have  awarded  a 
wetiire/aeias  de  n&9o.  This  authority  must  have  been  ex- 
ercised upon  the  construction  of  the  ^th  sect,  ai  the  act,  or 
upon  the  general  principles  of  the  common  law.  In  either 
case,  it  seems  to  me  that  the  authority  of  the  court  could 
not  be  brought  into  question. 

I  am  therefore  of  opinion,  that  the  issue  of  fact,  which 
was  omitted  to  be  tried  in  the  coivt  below,  should  be  tried 
by  jury  at  the  bar  of  this  court.  As  the  District  Judge  con- 
curs in  this  opinion,  let  the  judgment  be  reversed^  and  a  trial 

ke  ordered  at  the  bar  of  this  court.^ 

Trial  ord^BndQl  bar. 
0»  Blake  for  plaintiff  in  error. 

C.  Jacksofif  for  defendant  in  error. 

^  The  Cktaapeakt  Iimanmu  Company  vi.  Starke  6  Cronc^  208.— Li«ti«ilbii  ft. 
#e  Maryland  Insurance  Comp,  6  Crunch,  274. 

>*  ffudton  VB.  QuuHer,  6  Cranch,  285,  note, 
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The  Brio  Short  Staplb  abto  Cargo,  £Slisha   Kathawat,  k  a&. 

Claimahts.    Appeal. 

WherethedftlDnDtBMtiipaipeeialdeftiieeaguiiit  a  fbrfeiti]re,tlieMiiiffiv- 
banM  lies  oo  tliem ;  and  if  such  defence  be  not  satii&ctorily  made  out,  eoo- 
denmatioD  will  go.  A  re^itenHl  veoel  if  within  tiie  profaibitioDi  of  the  U 
teetofthenetOJaonanr,  1806,dL8.  That  eactiaiiwaa  not  repeated  Iqr 
thelMi  setetionoftheact,  Itt  MaKb»  1808,  ch.  91«  «r  2d  section  of  the 

•    act  of  28th  June,  1809,  ch.  0. 

Under  the  3d  lectioD  of  the  act  0th  lamtoy,  1808,  ch.  8,  the  return  cargo  is 
not  aifected  with  forfeiture. 

8troBf  prenmptiTecfacuBMtaneei  of  frand  will  outweigh  positive  teatiniDa]r 
against  it 

• 

STORYf  X  The  libd  in  thb  case  ca&tftino  levtral 
counts ;  b«f  two  onlj  are  relied  oii>  yiai.  1*  That  the  brig 
departed  from  the  port  of  Bcdtimaret  aad  proceeded  to  a 
fiireign  port,  vis.  Cape  Nicholas  JUokf  in  the  island  of  8t. 
iDamingOf  contitoy  to  the  3d  sect  of  tiie  act  of  8th  Jaanarjr, 
1808,  ch.  8.  a.  That  the  brig»  at  the  port  of  St.  Niekolas 
Moh  aforesaid,  traded  with  diTera  goods  and  merchandiieSt 
constitating  her  original  ontwvrd  cargo^  and  received  oo 
%oard  and  traded  with  a  retom  caqgo  crf'sal^  ecmtrary  to  the 
same  section. 

The  ftcts  stated  in  these  counts  are  admitted  to  be  pro- 
Ted,  and  the  ground  asMmed  in  the  claim  and  defence  is* 
fliat  the  brig  was  compeiled  to  proceed  to  the  Mole,  in 
conseqaence  of  a  hostile  capture  by  a  Britiak  armed  cut- 
ter, and  there  disposed  of  her  outward  cargo,  and  beiQg 
there  released,  was  permitted  to  go  to  Trirfcs  Islandf  where 
a  cargo  of  salt  was  taken  in,  with  which  she  returned  to  the 
UnUed  States. 

The  facts  appesr  to  be  these : — ^In  the  montti  of  Augustt 
1808,  a  Britiah  armed  cutter,  called  the  Ino^  arrived  in 
Bostanf  and  remained  there  until  about  the  25th  of  the  en- 
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suing  October,  when  she  cleared  out  for  the  Capt  of  Choi 
Hope,  with  a  crew  of  twelve   men  on  boards  including  the 
passengei-s,  and  with  provisionis  for  such  a  voyage.     The 
cutter  was  armed  with  about  ten  guns,  and  appears  to  have 
been  regularly  commissioned.     The  owner  was  on  board, 
but  she  was  commanded   by  another  person*     On  the  4th 
of  October,  the  brig  Short  Staple  (which  is  a  registered 
vessel)  cleared  out  from  Boston  for  Baltimore^  and  on  the 
1 1th  of  the  aame  month,  the  brig  William  King  cleared  out 
from  Boston  for  the  same  port,  and  both  brigs  safely  arrived, 
and  after  taking  on  board  full  cargoes  of  floiu*,  and  receiving  a 
clearance,  went  down  to  Hampton  Roads  for  the^  ostensible 
purpose  of  proceeding  to  Boston  about  the  1st  of  the  fol- 
lowing November.     The  brigs  were  here  detained  about 
■ewen  days,  as  is  alleged,  by  head  winds.     Wliile  the  brigs 
were  lying  in  Hampton  BoadSj  and  about  five  or  six  days 
before  their  sailing  therefrom,  the  Ino  arrived  in  the  Roads^ 
for  the  ostensible  purpose  of  refitting  her  boom,  which  was 
said  to  be  carried  away  by  a  g^e  of  wind.     While  lying 
there,  the  owner  of  the  /no  and  the  masters  of  the  two  brigs 
appear  to  ha^ve  been,  at  times,  on  shore  at  Norfolk ;  but 
there  is  no  evidence  that  they  were  seen  together.     On  the 
-morning  of  the  8th  of  November,  the  brigs  sailed  from  the 
Roadsy  and  the  ino  also ;  and  in  the  afternoon  of  the  same 
day,  about  ten  leagues  from  the  shore,  the  Ino  brought  them 
too  by  firing  guns,  and  sent  a  prize  master  and  one  or  two 
hands  on  board,  and  took  possession  of  them,  and  directed 
their  oourse  first  foe  Jamaica,  and  afterwards  for    Cope 
IVtchoIoa  Mole,  in  St.  Domingo*     During  the  voyage  the 
ino  and  the  brigs  kept  company  tc^ether,  until  they  were 
overhauled  by  a  British  ship  of  war,  and  the  Ino  then  took 
the  prize   masters  and  others  of  her  crew  out  of  the  brigs, 
and  stood  away  to  the  windward,  in  order,  as  it  is  said,  to 
avoid  the  impressment  of  her  crew.     Tlie  brigs  were  search- 
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ed  by  the  ship  of  war  and  suffered  fo  proceed  ;  and  on  the 
next  dav,  or  the  day  after,  arrived  safe  at  the  7rfo/c,  where 
they  found  the  //lo,  which  had  not  been  in  company  with 
them  after  the  parting  at  the  time  of  their  b^g  searched 
by  the  ship  of  war.  The  Short  Staple  here  landed  her 
cnrgo,  which  was  sold  for  a  high  price,  viz^  $35  per  barrel 
of  flour,  to  the  black  government,  and  was  abandoned  alto*> 
get  her  by  the  /no,  wnich  sailed  immediately  afterwards  ia 
company  with  the  William  King,  (or  Jamaica.  When  off 
KingstoHy  the  owner  of  the  Ino  went  on  board  the  William: 
Kingj  and  proceeded  with  her  into  port,  and  there  abandon- 
ed the  prize  without  instituting  any  proceedings  in  the  ad- 
miralty. After  discharging  her  cargo,  and  leaving  her  mate 
at  the  Mole  for  the  purpose  of  recetvitig.  the  proceeds  of 
the  sales,  the  Short  Staple  proceeded  (torn  thence  to  Turks 
hlandj  took  on  board  a  cargo  of  salt,  aiid  returned  there- 
with to  the  United  States* 

Such  are  the  facts  found  stated  in  the  depositions  in  the 
case,  which  have  indeed  been  not  a  little  clouded  by  evidence 
of  the  confessions  of  several  of  the  witnesses^  JBut  it  is  not 
necessary  nicely  to  sift  the  evidence,  because  my  decree 
will  be  founded  on  other  views. 

The  story  here  told  is  indeed  a  very  extraordinary  one» 
and  yet  is  supported  by  positive  direct  testimony*  It  is 
certainly  the  duty  of  the  court  not  lightly  to  suspect  the 
truth  of  statements,  clothed  with  the  solemn  sanctions  of  an 
oath,  and  supported  by  numerous  concurring  witnesses* 
But  testimony,  however  positive,  mu9t  in  its  nature  be  lia- 
ble to  control  by  strong  presumptive  circumstances,  and 
must  be  weighed  with  care»  when  it  comes  loaded  with  the 
temptations  of  private  interest,  and  the  impressions  of  per- 
sonal penalties.  It  is  a  melancholy  consideration  for  the 
court,  that  in  the  discharge  of  public  duty,  it  finds  itself  of- 
ten obliged  to  resist  the  influence  of  human  declarations^ 
and  to  rely  upon  the  concurrence  of  probable  circumstances. 
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In  the  pregent  case  the  claimaDt  admif g,  that  the  brig 
proceeded  to  a  foreign  port  and  there  disposed  of  her  car* 
go.  It  therefore  becomes  incumbent  on  him  to  make  out  a 
justification  in  point  of  fact,  as  well  as  law.  The  amis  pro- 
handi  rests  on  him,  and  a  forfeiture  must  be  pronounced, 
unless  he  brings  the  defence  clear  of  anj  reasonable  doubt. 
Now  there  are  many  circumstances  in  this  case,  which  have 
a  tendency  to  excite  stcong  auspicious  and  doubts. 

1.  The  privateer  had  but  a  sm^l  complement  of  men  ; 
she  had  been  in  IBoston^  while  the  brigs  lay  there,  about 
two  months ;  and  she  followed  rapidly  on  their  course, 
when  they  departed.  She  professed  a  destination  for  the 
Cape  ofGoodHopty  which,  though  attempted  to  be  ex- 
plained, when  connected  with  her  subsequent  conduct,  is 
not  qnite  satisfactory. 

2.  The  pretence  alleged  for  capture  was  utterly  vain  and 
illusive.  It  was  that  French  property  was  on  board,  or 
that  the  brigs  were  bound  to  French  West  India  islands. 
The  cargo  was  flour,  notoriously  of  our  own  production. 
The  papers  were  all  regular,  and  indeed  do  not  seem  to 
have  been  examined  at  all.  The  capture  on  ac^oi^nt  of  al- 
leged destination  to  French  West  India  islaftds^  was  whol* 
ly  frivolous,  for  such  a  trade  was  not,  as  to  foreign  nations, 
illegal.  The  capture  was  made  in  or  near  our  own  waters. 
No  efibrt  was  made  to  confine  or  govern  the  crews :  two 
men  were  taken  out  of  each  brig,  and  no  more  :  the  masters 
remained  on  board,  and  the  whole  crew  of  the  privateer 
does  not  seem  to  have  equalled  that  of  the  brigs. 

3.  When  the  British  ship  of  war  was  met,  the  prize  mas* 
ters  seem  to  have  been  removed,  to  avoid  impressment. 
No  persons  were  left  on  board  to  control  the  course  or  con- 
duct of  the  vessels.  The  masters  were  at  full  liberty 
to  proceed  to  any  port  they  pleased,  for  the  prizes,  as  such, 
were  completely  abandoned :  yet  they  proceeded  to  the 
Cope. 
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4*  If  fbe  colore  were  reallj  bostile,  it  is  incoKeivable 
thai  the  hrl^  siioiild  not  have  been  carried  directly  to  some 
British  port,  for  search  and  coodemnatioD.  This  is  the 
usual,  nar,  I  had  ahnoat  said,  the  ioTariabie  course.  Bot 
here  one  brig  is  abandoned  at  the  3foIe,  without  farther  ex* 
aoiinatioo  or  process,  and  the  other  is  abandoned  at  Jamaica 
with  as  little  ceremonj.  The  cargoes  of  the  vessels  were 
rerj  valuable*  It  is  almost  a  settled  usage  to  decree  costs 
in  the  admiralty  courts  to  the  captors,  upon  the  slightest 
pretence ;  and  there  was  therefore  the  strongest  reasons  to 
tempt  the  captors  to  a  trial.  No  legal  advice  of  the  lung's 
attorney  appears  to  have  been  taken.  Yet  notwithstanding 
all  these  circumstances,  shewing  that  the  capture,  if  real, 
was  a  most  flagrant  wrong,  the  captain  and  owner  are  found 
as  witnesses  in  the  cause,  and  volunteers  to  prove  their  own 
unworthy  conduct;  nay  more,,  the  privateer,  when  this  tes- 
timony is  given,  is  herself  within  our  own  ports,  enjoying 
the  protection  of  government. 

These  are  some  of  the  circumstances  which  carry  to  my 
mind  strong  impressions  against  the  reality  of  the  capture ; 
I  must  therefore  consider  it  an  amicable  arrangement,  in 
which  a  good  marked  and  not  a  good  prize,  was  the  primary 
intent  of  the  parties. 

But  it  is  said,  that  if,  on  the  facts,  the  court  are  of  opin* 
ion,  that  the  defence  is  not  made  out,  yet  condemnation 
ought  not  to  go,  because  no  forfeiture  is  inciurred  under  the 
3d  sect,  of  Ihe  act  of  9th  January,  1808,  ch.  8,  unless  a  ves- 
sel proceed  to  a  foreign  port  or  place  contrary  to  that  act, 
or  the  act  to  which  that  act  is  a  supplement.  And  it  is  ar- 
gued, that  such  proceeding  to  a  foreign  port  by  a  roistered 
vessel  is  not  contrary  to  either  of  these  acts. 

The  original  act  lays  an  embargo  on  all  ships  and  vessels 
within  the  ports  of  the  United  SieUes  bound  to  any  foreign 
port,  and  prohibits  registered  vessels  from  departing  with 
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cargoes  from  one  port  to  another  of  the  United  SiaieSf  iiih 
less  bonds  be  given  to  reland  the  cargo  in  the  Untied  Staies* 
Bnt  this  act  contained  no  proyisions  applicable  to  licensed 
vessels,  and  therefore,  hj  the  Ist  and  2d  sections  of  the 
sapplementarj  act,  the  Legislature  prohibited  coasting  and 
fishing  vessels  from  departing  from  one  port  to  another  of 
the  United  Stctiesy  unless  bonds  were  given  **  not  to  proceed 
to  anv  foreign  port,"  but  to  reland  their  cargo  in  the  United 
States.  Then  comes  the  3d  section,  which  in  effect  de- 
clares, that  if  any  ship  or  vessel  shall,  contrary  to  the  pro* 
visions  of  either  of  these  acts,  proceed  to  a  foreign  port  or 
place,  snch  ship  or  vessel  shall  be  forfeited.  14  is  certainly 
tnie,  that  the  provisions  of  the  other  sections  of  the  sufH 
plementary  act  are  not  applicable  to  registered  vessels.  It 
is  however  admitted  by  the  counsel  for  the  claimants,  that 
licensed  vessels,  proceeding  to  a  foreign  port,  would  be  liable 
to  forfeiture  by  the  Sd  sectioif,  because  the  condition  of 
their  bond  is,  not  to  proceed  to  a  foreign  port.  But  it  is 
argued,  that  no  snch  provision  is  found  in  the  bond  to 
be  given  by  a  registered  vessel,  the  condition  of  which  simply 
requires  a  relanding  of  the  cargo  in  the  United  States. 

Bnt  even  as  to  licensed  vessels,  there  is  certainly  no  di- 
rect prohibition  in  the  act  against  their  proceeding  to  a 
foreign  port.  It  is  a  mere  inference  from  the  apparent  in- 
tent of  the  Legislature.  If  therefore  we  are  to  imply  such 
a  prohibition,  as  to  licensed  vessels,  we  must  certainly  im- 
ply the  same  as  to  registered  vessels,  when  they  have  pro- 
ceeded to  a  foreign  port,  and  have  not  relanded  tkeir  cargo 
in  the  United  States.  For  in  such  case  (which  happens 
to  be  the  present,)  it  is  proceeding  to  a  foreign  port,  con* 
trary  to  the  condition  of  the  bond.  In  illustration  of  the 
argument  of  the  counsel  of  the  claimant,  it  has  been  said, 
that  if  a  registered  vessel  proceed  to  a  foreign  port,  and 
sfterwarda  reland  her  cargo  m  the  United  StateSf  it  is  no 
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forfeiture  of  the  condition  of  the  bond.  Now  admitting  this 
to  be  true,  it  does  not  follow  that  no  offence  is  committed. 
It  would  be  unlawful  for  such  vessel  to  depart  without  a 
clearance,  but  such  departure  would  certainly  not  amount 
to  a  forfeiture  of  the  bond,  if  any  were  given. 

But  it  strikes  me  very  clearly,  that  the  1st  section  of  the 
embargo  act,  with  few  exceptions,  prohibits  all  voyages  to 
foreign  ports.  It  places  a  restraining  interdict  on  ail  ships, 
and  prohibits  the  granting  of  any  clearance  for  such  ports. 
How  then  can  we  say,  that  it  is  not  contrary  to  that  act,  to 
proceed  to  a  foreign  port  ?  The  departure  of  registered 
vessels  is  not  allowed  generally,  but  only  from  port  to  port 
of  the  United  States.  If  therefore  they  departed  under 
color  of  a  i^oasling  voyage  really  bound  for  a  foreign  port, 
it. must  be  as  much  a  violation  of  the  embargo,  as  though 
they  departed  for  such  foreign  port,  without  giving  bonds. 

The  Supreme  Court  of  the  United  States  condemned 
the  brig*£{t^a,  at  February  term,  1812,  for  the  same  offence, 
although  I  am  well  satisfied,  that  she  was  a  registered  ves- 
sel. The  Paulina  (also  at  the  same  term)  was  a  register- 
ed vessel,  and  the  whole  reasoi^iing  of  the  court  in  that  case 
evidently  proceeds  on  this  ground.  It  is  true,  in  neither 
case  was  the  point  brought  before  the  court.  But  these 
causes  were  very  ably  argued  and  well  considered,  and  if 
there  had  been  any  solidity  in  the  objection,  I  feel  some 
Gon&dence,  that  it  would  not  have  escaped  the  attention 
both  of  the  bar  and  the  court. 

It  has  also  been  slightly  argued,  that  the  section  on  which 
this  prosecution  is  founded,  is  to  all  intents  and  purposes 
repealed,  and  if  so,  no  condemnation  can  pass  against  the 
property.  On  examining  the  19th  section  of  the  act  1  March, 
1809,  ch.  91,^  and  section  2d  of  the  act  28  June,  1809,  ch.  9,' 
I  am  satisfied,  that  nothing  can  be  taken  by  this  objection. 

I  9  U.S.  L.  255.  «  10  IT.  S.  L.  M.       ' 
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The  Short  Siaple  must  therefore  be  condemned. 

But  the  attorney  for  the  United  StiUes  contends,  that 
ander  the  last  count  in  the  libel,  viz.  the  trading  at  Turks 
hlandyihe  cargo  of  salt  is  also  forfeited  hy  the  3d  sect,  of  the 
act  of  9  January,  1808,  ch.  8.  Now  the  trading  alleged  in  that 
section  must  be  contrary  to  that  act.  or  the  act  to  which 
(hat  is  a  supplement.  But  I  know  of  no  provisions  in  either 
of  those  acts,  which  make  it  illegal  to  trade  with  a  foreign 
cargo  which  had  not  been  previously  carried  from  the  ITni* 
ted  States.  The  mere  traffic  in  foreign  commodities  is  not 
an  offence  ;  it  must  be  such  traffic  carried  on  by  an  illegpd 
exportation  from  the  United  States.  In  my  judgment, 
therefore,  the  cargo  is  not  subject  to  forfeiture. 

On  the  whole  I  affirm  the  decree  of  the  District  Court 
with  costs. 

G.  Blake  for  the  United  States. 

Wm.  Prtscott  and  R.  G.  Amory  for  the  claimants. 


The  Scboonxb  Frundship  and  Caroo,  Thomas  Watkins,  CtAiMAirr* 

Appeal. 

Doabt  of  law  b  a  proper  case  for  a  certificate  of  probable  canse  of  sdzure. — 1» 
what  cases  certiificate  allowed. 

STORY 9  J.  The  schooner  Friendship  and  cargo  were, 
•n  the  24th  of  April,  1809,  libelled  for  taking  on  board 
goods  and  merchandize  without  a  permit,  contrary  to  the 
second  section  of  the  act  of  25th  April,  1808,  ch.  66. 

Since  the  decision  of  the  Supreme  Court  of  the  UnUed 
States,  in  the  case  of  the  United  SteUes  vs.  Schooner  Paur 
Una,  February  term,  1812,  which  declared,  that  no  for- 
feiture accrued  for  a  violation  of  said  section,  but  the  only 
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pemUj  was,  a  denial  of  a  clearuace,  the  iofennalioB  hai 
been  abaadoned,  and  the  only  ground  of  controversy  is, 
whether  the  court  ooght  to  grant  a  certificate  of  reasonabk 
cause  of  seizure. 

Upon  the  hearing  of  the  cause,  it  appeared  that  the 
schooner,  with  a  cargo  of  fish  on  board,  was  taken  posses- 
sion of  at  Provineetofon^  by  the  collector  of  Barnstable 
district,  on  or  about  the  20th  of  December,  1808.  Her  cargo 
was  laden  without  a  permit,  and  without  being  under  the 
inspection  of  any  revenue  officers.  It  is  quite  clear,  that 
the  collector  originally  took  possession  of  the  Friendship 
and  cargo,  without  an  intention  of  seizure  under  the  2d 
section  of  the  above  act,  and  with  an  intention  to  detain  the 
same  under  the  authority  given  by  the  11th  sect,  of  the 
same  act.  As  late  as  the  15th  of  February,  1809,  the  col- 
lector does  not  appear  to  have  changed  this  intention;  for 
a  letter  from  him  of  that  date,  declared  the  property  still 
detained  under  the  11th  sect,  aforesaid.  Subsequently  to 
this  time,  and  about  the  middle  of  April,  1809,  the  collector 
made  application  to  the  District  Attorney  on  the  subject^ 
and  by  his  advice  and  consent,  the  schooner  and  her  cargo 
were  eventually  libelled.  A  great  deal  of  evidence  has 
been  introduced  to  fortify,  or  to  rebut  the  presumption,  that 
at  the  time  of  the  detention,  the  schooner  and  cargo  were 
bound  on  an  illegal  destination.  I  lay  the  whole  of  it  out  of 
the  present  case,  because  it  can  be  material  only  in  a  suit, 
in  which  the  right  or  propriety  of  that  detention  comes  in 
controversy,  which  is  not  strictly  the  present  case ;  for.  the 
teisure  is  the  only  question  here,  which  the  parlies  have 
chosen  to  litigate;  no  question  as  to  damages  has  inter- 
vened. 

Now  it  has  been  solemnly  adjudged  in  the  United  States 
vs.  Riddle^  ^  that  a  doubt  as  to  the  true  construction  of  the 
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hw  n  as  resaonabk  a  cane  far  adxare,  as  a  doiM  wtapec^ 

ing  the  fact.  The  2d  lecf.  af  the  act  bdbre  m  haa  bees  a 
vexaia  qu€9iio;  jodges  n  diffemaf  diatricii  hate  held  oppo- 
site opioioDs,  and  ontil  hat  Febraafj  Icm  of  the  Sopr— 
tiimri,  the  questioo  was  sdD  IhwlMg*  Nov  the 
Che  eaaeof  the  Pamlima^  which  acttlod  tha  dactnii^ 
it  proper  to  certify,  tint  thete  was  faaiooaWi  cwwae  ^ 
tnMwrt.  Thej  therefoce  heM  io  cSsct,  that  this  act  waa 
so  doubtfiil  ID  coBstrvctioo,  that  eaBeclan  actiag  wpsai  it 
ought  to  have  the  ben^t  of  the  ccrtificalc 
the  facts  in  the  present  caae  shew  a 
which  is  afl  the  act  was  sopposed  to 
feitiire,  I  bold  m jself  booed  bj  the 
stated,  to  certifj  that  there 

Whether  the  ddtmium^  befiMre  the 
port  the  filing  of  the  infonnation,  wil  or  owgM  lo  be 
.fjltt^  by  the  certificate,  I  wiilnot  decide,    if  tha 
Ko,  in  tlie  court  below,  put  in  cooteat  the 
or  had  at  this  term  oioTed  for  a  special 
agreed  that  it  shoald  avail  fro  loiiiD,  1  shadd  hare 
disposed  to  grant  it.     If  he  will  now  sore  far  it^  after  tha 
1st  of  March,  1809, 1  wiU  restnun  &e  ccrtificato  to  that 
time,  and  leave  him  to  his  general  reaKdjr  far  the  vgrnrg^ 
if  any,  of  the  previooa  iiUmtum. 

On  motion,  certifibate  restrained  lo  1st  Harchf  1809. 

G.  Blake  for  XJnUtd  SUUtM. 
B.  WkUma»  for  cfaumant. 
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Thc  Schoovbr  Ivdustry,  William  Wilson,  CLAmAin[>. 

The  50th  nctioii  of  the  ooUedion  act  2  Much,  1790,  ch.  128,  applies  to  all 
of  tmladiog  goodi  without  a  peniiit  io  any  port  or  place  within  ai^  colleetiott 
district,  whether  such  port  or  place  be  the  port  origunUy  ioteoded  for  the 
port  of  discharge  of  the  caigo  or  not 

QDOe.'-if  the  27th  sectioo  of  the  same  act  applies  to  cases  of  fllq^vnladiog 
after  the  vessel  hasarrived  at  a  port  of  delivoy,  or  at  least  of  iUqpal  oo* 
lading  withm  such  a  pott. 

STORYy  J.  An  iDformation  has  been  filed  against  the 
schooner  Indtistrj/y  upon  a  seizure  on  account  of  certain 
foreign  goods,  exceeding  {400  in  yalue,  having  been  «n* 
laden  from  said  vessel,  at  the  port  of  Edgartown^  in  the 
night  time,  without  a  permit,  &c.  contrary  to  the  statute  in 
such  case  provided. 

Thc  facts  are  admitted  to  be  as  stated  in  the  decree  of 
the  District  Court ;  and  by  that  decree  it  appears,  that  the 
schooner  Indtistry  is  a  foreign  vessel,  and  being  bound  on  a 
voyage  from  the  Havanna  to  A'en;  Yorkj  put  into  Edgar* 
towriy  in  Martha? 8  Vineyard.  While  lying  there,  in  Fe5> 
fuaryy  1809,  400  boxes  of  cigars,  and  several  boxes  of 
sugar,  parcel  of  her  cargo,  were  unladen,  in  the  night  time, 
without  a  permit,  and  put  on  board  the  brig  Hannah^  then 
lying  at  the  same  port,  and  bound  for  Boston,  without  the 
duties  thereon  having  been  paid  or  secured.  The  value  of 
these  goods  exceeded  ]{400,  The  schooner  was  not  admit- 
ted to  proceed  to  Ntw  York^  the  collector  of  the  port  con* 
•fdering,  that  foreign  ships,  under  the  9th  section  of  the 
embargo  act  of  25  April,  1809,  ch.  66,  were  prohibited  fi*oin 
going  from  one  port  to  another  of  the  United  States.  The 
residue  of  the  cargo  was  therefore  entered  and  bonded  at 
the  custom  house  at  Edgartownt  and  shipped  coastwise  tq 
Nem  York* 
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The  forfeitare  is  claimed  noder  (he  50th  aectioB  of  the 
GoUectioa  act  2  Jtj^rchy  1799,  cfa.  128,  which  provides,  that 
*'  no  goods,  irares,  or  merchandize,  brought  io  anj  ship  or 
▼easel  from  anj  foreign  port  or  place,  sha]l  be  unladen  or 
delivered  from  such  ship  or  vessel  wilhio  the  United  SialeSy 
hut  in  open  daj,"  except  by  special  license,  nor  at  anj 
time  without  a  permit  from  the  collector,  &c.  on*  pain  of 
forfeiture  of  the  goods,  &c.  and  also  of  the  vessel,  if  the 
valae  of  the  goods,  &c.  exceed  $400. 

The  facts  of  this  case  bring  it  completely  within  the 
terms  of  the  50th  section.  But  it  is  contended  on  behalf 
of  the  claimant,  that  though  within  the  terms,  the  case  is  * 
not  within  the  porview,  of  that  section.  That  it  is  design- 
ed to  apply  solely  to  vessels  which  bad  arrived  at  their 
ports  of  destination  and  discharge,  and  not  to  arrivals  at  any 
intermediate  ports,  as  was  the  case  of  the  Indtustry.  And 
the  27th  sectioD  of  the  act  has  beien  cited  in  support  of  the 
argument 

That  section  (the  27th  section)  clearly  applies  to  vessels, 
which  have  not  reached  tbeir  port  of  destination  and  dis- 
charge. It  provides,  that  if  after  the  arrival  of  any  ship  or 
vessel  laden  with  foreign  goods,  and  bound  to  the  United 
SiaieSf  and  within  the  limits  of  the  districts  of  the  United 
States,  or  within  ^'  four  leagues  of  the  coasts  thereof,  any 
part  of  the  cargo  of  such  ship  or  vessel  shall  be  unladen  for 
any  purpose  whatsoever,  from  out  of  such  ship  or  vessel, 
as  aforesaid,  btfore  such  ship  or  vessel  shall  come  to  the 
f  roper  place  for  the  discharge  -of  her  cargo,  or  some  part 
thereof y^*  the  part  so  unladen  shall  be  forfeited,  &c.  Now 
the  argmnent  is,  that  as  this  section  covers  the  case,  and  con- 
taiDS  diflerent  forfeitures  from  the  50th  section,  it  ought  not 
to  be  deemed  to  be  within  the  purview  of  the  dOtb  section, 
because  in  this  way  the  same  offence  would  be  punishable 
with  various  penalties.     And  it  is  9aid,  that  the  liegislaturf 
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might  with  good  reason  omit  a  forfeiture  of  the  vessel  on  ac- 
count of  an  illegal  unlading  at  an  intermediate  pd  t,  because 
in  such  case  no  fault  or  negligence  could  be  justly  imputable 
to  the  owner,  on  account  of  his  absence  from  the  scene  of 
aciion. 

The  argument  is  certainly  not  without  weight,  and  is  &• 
vored  by  the  natural  construction  of  the  words  "before 
such  ship  or  vessel  shall  come  to  the  proper  place  for  the 
discharge  of  her  cargo,  or  some  part  thereof."  But  it 
should  be  considered,  that  revenue  laws  rarely  proceed 
^  upon  the  ground  of  such  a  distinction,  as  (o  the  owner.  la 
general  the  act  of  the  master,  who  is  the  confidential  agent 
of  the  owner,  is  imputed  to  the  owner ;  or  at  least  the  luttet 
is  held  responsible  for  the  acts  of  the  former,  so  far  as  the 
laws  inflict  forfeitures  of  the  property  on  account  of  illegal 
traffic.  Nor  is  it  sufficient  to  authorize  a  court  to  extract 
a  case  from  the  express  prohibitions  of  one  section  of  an  act^ 
that  already  the  same  offence  is  punished  by  a  difierent  pen- 
alty in  another  section.  If  the  wording  of  both  sections  clearly 
embrace  the  same  case,  which  is  to  be  held  nugatory  ?  I  kno# 
of  no  principle  of  law,  that  would  enable  me  to  reject  either.  If^ 
therefore,  it  should  be  proved,  that  the  50th  section  might 
embrace  some  cases  (for  clearly  it  cannot  reach  all)  within  the 
prohibitions  of  the  27th  section,  I  am  not  aware  how  I  could 
get  over  the  express  language.  I  should  be  obliged  to 
hold  the  forfeiture  cumulative  in  such  cases»  unless  the 
Legislature  had  enabled  me,  by  direct  or  constructive  ex^* 
ceptions,  to  escajpe  from  such  a  conclusion. 

The  prohibitions  of  the  27th  section  certainly  do  not 
reach  cases,  where  the  illegal  unlading  is  after  the  arrival  of 
the  vessel  at  her  intended  port  of  discharge.  If  the  words 
of  that  section,  ^"  after  the  arrival,  &c-  wifKin  the  limiis  of 
any  of  the  dhtricis  of  the  United  Sfttfes,**  are  to  be  con- 
strued, as  embracing  an  arrival  in  any  port  of  entry  or  of 
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deKreiy  within  inch  dktriclB,  vhich  is  oot  the  port  mt  i^ 
tended  discharge  of  the  cargOt  so  as  to  ouke  the  nnhdiiig 
thereof  in  sncb  port  illegal  within  the  same  section,  then  it 
maj  reach  cases  within  the  express  language  of  the  50th 
section.  But  perhaps  there  is  some  reason  to  doobt,  whether 
the  27th  section  contemplates  anj  case  of  unlading  in  anj 
place  within  a  district,  which  Is  a  port  of  entry  ot  deUreij* 
The  sections,  from  the  S3d  section  to  the  30th  section,  niaB> 
tfestly  contemplate  a  progressive  advancement  in  the  vojage 
towards  onr  ports ;   and  the  30th  section  seems  the  first 
which  contemplates  an  arrival  of  the  vessel  within  thefimits 
of  a  port,  at  which  an  officer  of  the  customs  resides.     From 
that  section  onwards  to  the  50th  section,  the  provisions  seem 
to  refer  to  vessels  actnallj  in  port.     There  seems,  there- 
fore, some  reason  to  contend,  that  the  27th  section  b  con- 
fined to  cases  of  unlading  before  the  arrival  of  the  vessd 
at  a  port  of  delivery,  or  at  least  to  an  unlading  without  soch 
port.     On  this  however  1  give  no  opinion. 

It  weems  to  me,  that  the  50th  section  deailjr  embraces 
all  cases  of  the  unlading  of  goods,  without  a  permit,  in  any 
port  OT  place  within  any  district  of  the  United  States.  It 
is  not  even,  stated  in  the  section,  that  such  unlading  is  to  be 
4n  a  portf  in  order  to  make  the  forfeitures  attach ;  much  less 
is  it  asserted,  that  the  unlading  must  be  in  the  port  of  in- 
tended discharge.  The  public  mischiefs  of  such  an  illegal 
unlading  are  equally  great,  whether  it  be  at  the  port  of  des* 
tbation  or  not.  The  object  of  the  law  is,  to  prevent  frauds 
upon  the  revenue,  which  is  essentially  aided  by  making  it 
for  the  interest  of  the  owner  of  the  ship,  as  well  as  of  the 
oiraer  of  the  goods,  to  exercise  due  vigilance,  and  conduct 
with  fidelity  and  honesty.  We  are  undoubtedly  bound  to 
construe  penal  statutes  strictly ;  and  not  to  extend  them 
beyond  their  obvious  mesniog  by  strained  inferences.  On 
file  other  hand  we  ve  bound  to  mterpret  them  according  lo 
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On  the  9d  of  November,  1909,  late  io  the  eveoing,  tfafl 
schooner  was  found  laden  with  flour,  then  lying  BlBMSselVs 
wharf  in  Boston^  the  claimant  waa  on  board,  and  declared 
that  the  flour,  amounting  to  102  barrels,  was  intended  to  be 
transported  to  PaM  Shirley  in  Cbdaea^  but  no  doubt  can 
remain,  that  they  were  really  intended  for  a  foreign  voyage^ 
At  this  time  the  papers  of  the  vessel  were  in  the  custom 
iKMise  at  Boston. 

As  to  the  last  count,  I  doubt,  if  it  alleges  any  matter^ 
to  which  the  law  has  attached  any  forfeiture*  It  is  truc^ 
that  the  act  for  registering  vessels  in  sect.  V  declares,  that 
a  false  oath  by  the  owner  in  any  matter  of  fact,  required  Uk 
be  sworn  in  that  section  previous  to  the  grant  of  a  registry, 
shall  work  a  forfeiture  of  the  vessel.  And  the  act  for  en- 
lolling  and  licensing  vessels  in  the  coasting  trade  and  fish- 
eries, in  sect.  2,  (act  18  February,  1793,  ch.  S,*)  prpvideSf 
that  in  order  to  obtain  an  enrolment,  vessels  shall  possess 
the  same  qualifitaiiofiis^  and  the  same  requisites  in  all  re- 
spects shall  be  complied  witb»  as  are  made  necessary  to  the 
registry  of  vessels,  and  the  same  duties  and  authorities  ane 
given  and  imposed  on  oflicers,  and  the  same  proceedingjs 
are  to  be  had  in  similar  cases  touching  such  enrolment,  and 
the  ships  and  vessels  so  enrolled,  with  the  masters  and 
owners  thereof,  are  to  be  subject  to  the  same  requisites,  as 
are  provided  for  the  registry  of  vessels.  But  it  is  no  where 
declared,  that  a  violation  of  theae  provisions  shall  be  follow- 
ed  with  like  penalties  and  forfeitures.  On  the  contrary,  the 
coasting  act,  in  sect.  30,  has  substantively  declared,  that  the 
fclse  swearing  in  any  oaths,  required  by  that  act,  shall  be 
punished  as  wilful  perjury.  Now  it  is  certainly  not  the 
duty  of  the  court  to  seek  out  new  modes  of  punishraeat, 
when  the  Legislature  has  prescribed  them  m  its  own  direct 
terms.     Nor  can  it  be  proper  to  pronounce  that  to  be  a 

^ActSlJkc  I'm.chZfi.S.L.  18».f.4.  >  2  CT.  tf . L.  168. 
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^ifUoHM,  feqwuiie^  dufy  or  yrocarffty  wHUi  Ae  act» 
whicb  is  a  forfeiture  for  a  wiUbl  vioiatioa  of  the  nae  act. 
Howerer,  I  give  no  absolute  opmioo  oo  this  poiat 

As  to  the  second  count ;  it  aeeau  to  me,  tkat  the  ded- 
aion  of  the  Supreme  Court  of  the  UnUed  Siaies  in  the 
United  8taie»  r%.  Sloop  Adive^  FebnuLiy  fcmiy  181 2, 
Ufy  applies  to  the  present  transaetiona.  Id  that  esse  the 
▼esael  araa  licensed  for  the  fisheries,  and  in  the  night  time 
look  on  board  a  cargo  of  goods  of  domestic  growth  and  man« 
ufibctnre,  and  departed  from  a  wharf,  but  had  not  left  the 
|M>rt  at  the  time  of  seizure;  yet  the  court  heM  it  dearf 
Ibat  the  vessel  *^  was  emplojed  in  a  trade,  other  than  i^al 
for  which  she  was  licensed,"  contrary  to  the  S2d  sect*  of 
flbe  coasting  act.  Now  there  is  no  other  difference  between 
flwt  case  and  the  present,  except  tlie  departure  from  th4 
wliaif ;  but  that  circumstaice  was  not  relied  on.  The  act 
ef  taking  ea  board  the  goods,  with  intent  to  tranaport  them» 
awnis  to  haye  been  held  a  trading  within  the  act. 

Aa  to  tte  third  count ;  it  appears  firom  the  facta,  that  at 
llie  time  of  both  of  the  tfanafera  to  the  claimant  (and  either 
was  auflcknt  to  constitute  a  forfeiture)  the  ressel  waA  a 
lacenaerf  vessel ;  and  that  immediately  afterwards  new  li» 
CMtea  were  taken  out,  and  the  vessel  was  employed  under 
ibem  in  the  fisheries  of  the  UnUed  SiaUa.  The  case  there* 
fore  foib  directly  within  the  prohibitions  of  the  32d  sect. 
ef  tin  coaating  act,  which  declares,  that  a  licensed  vessel 
Itaasfarred  in  whole  or  in  part  to  any  periMm,  not  a  citizen 
of  Ae  UmUed  ^aies  and  resident  therem,  shall  work  a  for- 
feiture of  the  vessel  and  the  cargo  found  on  boiard  of  her. 

Bmk  to  rebvt  tine  conclusion,  the  counsel  for  the  chiatant 
has  contoaded  that  the  Mh  sect,  of  the  same  act  has  de- 
clared, that  no  licease  granted  to  any  ship  w  vessel  shall  be 
rewairlared  in  farce,  any  longer  than  snch  ship  or  vessel  is 
owned  as  set  forth  in  the  license ;  and  that,  by  the  transfer 
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to  the  claimant)  the  license  became  ipso  facto  void,  and 
therefore  the  vessel  could  no  longer  be  considered  as  a 
licensed  vessel. 

If  this  argument  be  jnst,  it  completelj  defeats  the  whole 
operation  of  this  part  of  the  32d  sect,  and  avoids  the  for- 
feiture in  the  only  case,  in  which  it  ought  to  attach.  Such 
a  construction  is  therefore  utterly  inadmissible.  Besides^ 
the  license  even  in  this  view  would  not  cease,  until  (rfler 
the  transfer  was  complete,  and  the  forfeiture  would  attach 
at  the  same  instant,  and  by  operation  of  law  would  acquire 
a  priority.*  For  even  an  instant  may,  we  learn,  be  divided 
for  this  purpose.* 

But  I  do  not  rely  on  such  niceties.  The  manifest  intent 
of  the  5th  sect,  was,  that  the  license  should  be  considered 
in  force  no  longer  than  while  the  ship  was  held  by  the  same 
owners  ;  and  that  a  subsequent  transfer,  even  to  a  citizen  of 
the  Untied  StaieSf  should  not  entitle  the  vessel  to  the  fur- 
ther benefit  of  if,  although  such  transfer  would  not  work  any 
forfeiture  whatsoever.  In  this  viewit  seems  directory  to 
the  officers  of  the  Uniied  States^  as  to  the  allowance  of  the 
privileges  granted  to  such  vessels*  And  indeed  from  the 
peculiar  penning  of  the  8th  sect,  of  the  same  act,  it  seems  to 
result,  that  the  Legislature  not  ody  intended,  that  vessels 
employed  in  the  coasting  trade  and  fisheries  should  not  be 
owned  by  foreigners  ;  but  also  that,  even  after  yielding  tqi 
that  employment,  such  vessels  should  not  be  entitled  to 
carry  on  a  foreign  trade^  unless  registered  as  ships  of  the 
Untied  St€UeSf  and  of  course  owned  exclusively  by  citiaens 
of  the  Uniied  States, 

It  is  further  argued,  that  supposing  the  vessel  forfeited, 
yet  the  cargo  is  not ;  1.  because  no  cargo  is  forfeitedj  ex- 
cept what  is  found  on  board  at  the  time  of  the  transfer; 
2«  because  the  cargo  was  owned  by  a  bona  fide  shipper, 
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«ot  beii^  an  ovner  or  master  or  mariner  of  said  ship»  and 
so  protected  by  the  33d  sect,  of  the  act. 

,  As  to  the  first  point,  I  am  satisfied,  that  the  tme  con- 
struction is,  that  the  cac^  found  on  board  at  the  time  of  the 
seisure  is  forfeited.     The  object  of  the  Legislature  was,  to 
punish  an/  illegal  trade  carried  on  b j  persons  who  either 
knew,  or  ought  to  know,  that  the  Tesael  is  not  entitled  to 
such  a  privilege,  but  is  sailing  with  fdse  colors* 
•  As  to  the  second  point,  I  answer,  that  no  person  iqp- 
pears  as  claimant  but  the  owner  of  the  schooner,  no  other 
peraott  is  named  in  the  proceedings  as  owner ;  and  I  cannot 
decide  upon  the  interests  of  persons,  who  do  not  choose  to 
interpose  their  claims.   I  must  doubt  the  real  nature  of  that 
propertj,  which  is  defended  under  cover,  and  is  obtruded 
so  indistinctly  on  the  court,  that  it  has  never  yet  assumed 
Si  definite  shape,  and  remains  without  a  local  habitation  or  a 
nave  in  the  cause. 

On  the  whole,  I  affirm  the  decree  of  the  court  below, 
coats. 

O.  Blake  for  United  States. 
Ji.  O.  Amory  for  claimant. 


Thb  Schoonir  Harmoitt,  Paoli  Hxwu,  Claimant,  Appeal. 


UmSbt  Uie  Mtfa  imL  of  tibe  irt  or  2  Modi  1799,  di.  12S,  if  ftiraigD  soodi  Cfr 
ceedbg  ^400  in  vakieareiiDUidai  witboot  a  permit,  &c  tlie  vewri  iiforfeit- 
ed  from  which  they  are  aaladen,  although  they  were  not  actuaUy  brmisbt 
m  nch  venel  from  a  fbitign  port ;  bat  had  been  trtaMfaipped  into  ber  on  tht 

bwitiiiiid  voyase. 
fat&K.   AmcndnuDt  fayimertiiva  newaubitantiveoffieiioediiaUowed;  tbs 
gtatnte  of  limitatiooi  having  ran  against  it 

STORY,  J.  The  Ubel  is  founded  on  the  60th  sect,  of 
the  collection  act  of  2d  March,  1799,  ch.  128^  *  for  unload- 
ing goods  without  a  permit  at  Boston* 

»  4  £7.  i9.  L,  279. 


TbB  altorney  for  the  Uniitd  SUUea  movet  for  kttfe  tm 
amend,  and  to  inaerta  new  count,  founded  on  the  Sftth  sect, 
of  the  same  act,  for  receiying  on  board,  from  another  vewel, 
certain  foreign  gooda  and  merchandiae  in  the  bajr  of  PasiO^ 
nuuptoddy*  It  is  stated,  that  thia  latter  transactioa  baa 
now,  for  the  first  time,  come  to  the  knowledge  of  the  Dia- 
tiict  Attornej ;  that  it  took  place  more  than  three  yeara 
ago,  and  of  course  the  forfeiture  would  be  barred  by  the. 
statute  of  limitations ;  and  that  the  transaction  had  no  imr 
mediate  connexion  with  the  offence,  for  which  the  ordinal 
seixure  was  made  at  Boston* 

The  amendment  has  been  opposed  on  several  grounds : 

1.  That  it  would  be  btroductive  of  a  new  cause  of  actiooy 
which  is  not  allowable* 

On  examination,  I  do  not  find  that  thia  has,  eveft  at  cons* 
moo  law,  been  considered  as  of  itself  a  sufficient  obgectiott.  ^ 
Though  it  appears,  that  amendments  in  such  cases  hare  heaft 
granted  only  under  particular  circumstances* '  In  revenue 
informations,  such  amendments  were  formerly  denied,  ^  but 
latterly  they  seem  to  have  been  generally  aUowed»  as  the 
Attorney  General  might  obtain  the  same  effect  by  a  new 
information. '  In  admiralty  and  maritime  causes,  to  which 
class  the  present  belongs,  such  amendments  are  within  the 
scope  of  the  general  rule,  that  you  may  all^e  new  allega> 
tions  in  the  appellate  court.  * 

2.  It  has  been  further  objected,  that  such  amandmenta 
ought  not  to  be  allowed,  because  the  statute  of  Kmitationa 
has  actually  run  against  the  forfeiture ;  and  it  would  be  in 
effect  reviving  a  new  right  of  action,  which,  in  an  original 
information  would  be  barred* 

9  2  7u»  Pr.  643, 644.    2Slr.  890.    llfV2f.  149. 

9  Sodcett  vv.  T%»mptm,  2  John  129.206.  Aimt  vi.  fF<MlHMir4l,3/dbi.  lev.  VI, 

4  Kdg%lly%.  Heefctr.  Bwnk.  252. 

s  ^Itoniey  GeiMnU  VI.  JSTesAnpSi  9  ^nif.  714. 

•  Ck/r.  Praa.  m.  6A. 
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That  tbe  slatoto  of  liBUlatioM  wonU  rm  apnst  a  cum 
of  actmi  tbes  befiM€  the  court,  hat  bom  heM  a  good  loaioa 
for  aUowjBg  an  amoDdineDt,  as  to  inch  cause  of  actioD.^ 
Sut  in  Boch  cases,  the  coart  wili  not  adsut  an  amendoienty 
if  it  be  tointiodoce  a  new  snbstaatire  cause  of  actiooy  or 
new  charge  against  the  defendant*  *  Now  I  think  this  rule 
m  perfectly  reasonable  one,  and  I  shidl  adhere  to  it  in  thia 
esse*  The  amendment  must  be  disallowed,  because  the 
canse  of  action  would  be  gone  on  an  oripnal  iafonnatian ; 
and  it  is  cleailj  a  new  substantiTe  charge. 

1  wiH  oidj  add,  that  a  third  objection  made,  that  it  might 
affect  the  rights  of  the  sureties  oo  the  bond  giren  for  the 
property,  has  not  been  considered  of  weight  in  any  cases 
at  common  law.  Where  the  property  is  delivered  on  bond, 
il  is  too  much  to  contend,  that  the  rights  of  the  court  over 
it  can  be  increased  or  diminished  by  that  circumstance. 
Svery  person,  so  baying  the  property,  is  considered  as 
boldbg  it  subject  to  all  legal  dispositions  by  the  court.  *  A 
JoHiori  tfie  objection  would,  with  great  difficulty,  find  sup* 
pwt  in  a  court  exercising  admiralty  jurisdiction. 

MfUonimUd. 

On  a  hearbg  of  the  cause  on  the  merits,  8IVRY,  J. 
Mivered  the  following  opinion : — 

The  schooner  Harmony  has  been  libelled  for  landing 
foreign  goods  and  merchandize,  exceeding  ^400  in  value^ 
in  the  port  of  Boston  without  a  permit,  and  in  the  night- 
time,,  contrary  to  the  50th  sect,  of  the  revenue  act  of 
8d  March,  1799,  ch.  128.  "*  It  is  admitted,  that  the  facts 
frimd  facie  support  this,  and  the  defence  relied  on  is,  that 

vsraieiS^SM.    1  IVik  144.  &qi^  Jfafi  23».--*Cf«i>  fi.  Ape,  a  r.  A.  MS. 
fwfjirfr  n.  UnwmtH, IT.  ML 55. 
•  id,ikid.^Fdnn.Cn/L4EML  43S.  •  IUmyt.ffottafiA.iT,  A.  457. 
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fliese  goods  md  Aierchandise  were  not  brought  in  said 
schooner  from  a  foreign  port  or  place,  but  were  taken  out 
of  a  British  yessel  in  Passanutquoddy  Bay^  within  the  limr 
its  of  the  United  States^  and  there  immediateij  put  on  board 
of  the  Harmony ;  and  it  is  contended,  that  the  60th  sect,  of 
the  act  referred  to,  applies  only  to  vessels  which  have  ac- 
tually brought  the  goods  and  merchandize  from  a  foreign 
port  or  place,  and  not  to  goods  and  merchandize,  which 
have  been  shipped  within  our  own  waters. 

It  is  admitted,  that  the  trans-shipment  in  Passamaquoddy 
Bayj  if  sufficiently  proved,  was  a  violation  of  the  27th  and 
S8th  sects,  of  the  same  act,  and  an  inference  is  thence  drawn, 
that  the  50th  sect,  ought  not  to  be  applied  to  the  case* 
There  can  be  no  doubt,  that  the  vessel  was  forfeited  under 
the  28th  sect. ;  but  as  there  is  no  count  in  the  Kbel  founded 
thereon,  the  forfeiture  cannot  be  decreed  for  that  cause. 

The  words  of  the  50th  sect,  are,  <*  that  no  goods,  wares 
or  merchandize,  brought  in  any  ship  or  vessel  from  any 
foreign  port  or  place,  shall  be  unladen  or  delivered  from 
such  ship  or  vessel  within  the  United  StateSy  but  in  opei^ 
day,  &c.  nor  at  any  time,  without  a  permit,"  on  penalty  of 
forfeiture ;  and  if  they  are  so  unladen,  and  the  value  exceed 
^400,  the  act  declares,  that  the  vessel  shall  be  subject  to 
the  like  forfeiture.  The  argument  is,  that  the  vessel  so  de* 
clared  to  be  forfeited,  is  the  vessel,  which  shall  bring  the 
goods  from  a  foreign  port  or  place,  and  none  other ;  and  that 
these  words  are  a  description  or  designation  of  the  vessel 
forfeited,  and  not  of  the  goods. 

Perhaps  in  strict  grammatical  construction,  this  is  the 
more  natural  import  of  the  clause ;  but  without  any  viola- 
tion of  propriety,  the  language  may  also  be  applied  to  the 
goods.  It  would  in  this  view  read  in  effect  thus,  *<  no  goods, 
wares,  or  merchandize,  brought  from  any  foreign  port  or  place, 
in  (that  is,  on  board  of)  any  ship  or  vessel,  shall  be  unladen 
or  delivered,  &c.  without  a  permit/' 
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nue  officers.  The  fact  of  their  haTuig  come  firom  ft  foreigo 
eouBtrj,  and  not  the  GODveyancey  by  which  thej  come,  ie 
that  which  giros  the  right  to  duties ;  and  it  ia  the  secarity 
of  the  Utter,  which  has  engaged  the  soHcitude  of  the  LegM^ 
latiire. 

Now  it  has  been  supposed,  that  the  srth  and  2&th  sections 
apply  to  trans-shipments  within  four  leagues  of  tiie  coast,  or 
Within  some  district  of  the  UnUed  Slotea,  before  the  arrival 
of  the  vesael  at  a  port  ot  deliTery,  and  to  this  constructioB 
the  court  was  inclined,  from  the  manifest  inteatio*  of  the 
liegislatnre  resulting  from  provisions  applicable  to  the  pro- 
gressive order  of  the  voyage. 

If  that  opinion  be  right,  and  a  foreign  cargo  be  brought 
into  a  port  of  delivery  in  the  UnUtd  StateSf  as  Cor  instaace 
into  the  FifMyard,  and  thence  trans-sfaijqped  b  another  vessel 
to  another  port  of  delivery  in  the  Unikd  iSfalea,  without 
payment  of  duties,  and  hmded  in  die  latter  port  without  a 
{mrmit,  it  would  follow  upon  the  argument  of  tht  elaimant^a 
counsel,  that  neither  the  goods  nor  vessel  would  be  forfeited 
by  the  50th  section.  Not  the  goods,  for  they  would  not 
then  be  brought  from  a  foreign  port  in  the  ship ;  nor  the  ship^ 
for  she  woiild  not  have  come/rom  a  foreign  port. 

Now  such  a  construction  would  be  manifestly  against  the 
whole  scope  of  the  act.  It  would  destroy,  by  an  inter* 
mediate  trans^shipmeut,  the  whole  security  of  the  reveoM- 
Precisely  the  same  words  are  used  m  the  same  connetion 
In  the  5l6t  section,  and  all  the  regulatiooa  prescribed  by^ 
that  secticm,  as  to  weiglring  and  gauging,  and  the  removd  of 
goods  landed  (m  a  wharf,  would  be  inapplicaUe  to  goods  ao 
intermediately  trans-shipped.  It  has  indeed  been  suggested^ 
that  this  section  applies  to  anjf  foreign  goods  in  mny  ship  or 
tassel  whatsoever,  and  is  not  confined  to  the  skip  or  vessd 
bringing  them  from  a  foreign  port.  But  I  cannot  feel  the 
distinction.    The  words  are  the  same,  and  if  the  5 1st  section 
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Ittd  at  the  close  contained  a  forfeitnre  of  the  Tessel,  as  it 
does  of  the  goods^  I  ioM^ine  the  construction  of  both  sectioBS 
mnst  have  been  the  same ;  and  if  so,  have  I  not  a  right  to 
say,  that  in  the  50th  section,  the  words  applj  to  anj  foreign 
goods  imported  in  any  vessel  from  any  port  whatsoever  ? 

Further,  it  is  one  great  object  of  the  Legislature,  to  make 
Hhe  owner  of  the  ship  a  surety  for  the  fair  and  upright  con- 
duct of  the  owner  of  the  cargo.  Without  the  connivance 
of  the  masteri  goods  to  the  amount  of  f  400  can  hardly  be 
smuggled  frwtt  the  ship.  The  master  has  the  confidence 
of  the  owner,  and  is  responsible  to  him  for  his  own  acts* 
This  strong  inducement  to  watchfulness,  to  integrity,  and 
prompt  Interdiction  of  illegal  traflSc,  would  be  wholly  lost 
vpon  the  supposed  construction  of  the  act  in  a  variety  of 
cases.  When  I  can  perceive  a  construction,  which  hardly 
▼aries  the  letter  of  the  act,  and  yet  comports  with  its  gene- 
tal  intent,  which  suppresses  the  mischiefs  and  enforces  the 
purposes  of  the  general  policy,  I  cannot  think  that  any 
rale  respecting  penal  statutes  is  violated  by  deciding  that 
the  present  case  is  within  the  purview  of  the  50th  section. 

After  the  decisions  of  the  court  in  the  cases  of  the  brig 
BanncA  and  schooner  Industry  at  this  term,  it  seemed  diffi- 
coll  to  avoid  this  conclusion.  But  entertaining,  as  I  do,  the 
aiost  entire  respect  for  the  learned  counsel  for  the  claimant^ 
I  can  never  deem  that  of  light  or  trivial  consideration,  which 
he  shall  choose  to  urge  to  the  court ;  and  if  he  has  failed  to 
satisfy  my  doubts,  it  cannot  be,  that  his  arguments  have 
wanted  either  exactness  or.  perspicacity. 

I  aflbrm  the  decree  of  the  District  Courts  with  costs* 

G.  Blake  for  UnUa  Statei. 
S.  Dexter  for  claimant 
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The  Sloop  Falmoxtth  and  Caago,  Robert  LrrrLC&Co.CLAiiuvrf* 

Thenviogof  the  Uth  lectioD  of  the  act  of  1  March,  1809,  ch.  91,  savct  nich 
pnrrisioDs  or  sectioiu  ouly  of  the  embargo  acts  as  were  exclusively  directed 
to  coUectioD  districts  a4iacent  to  a  fore^  teriitoiy,  or  toiriwcls  bouod  ^ 
■uch  districts. 

STORY y  J.  The  sloop  FalmotUh  and  part  of  her  cargo 
have  been  libelled  as  forfeited,  1.  Because  the  said  cargo 
was  taken  on  board  of  said  sloop  at  Boston^  without  a 
permit,  contrary  to  the  2d  section  and  5tli  section  of 
the  act  of  9  January,  18Q9,  ch.  72 ;  and  2dly,  because  the 
said  sloop,  being  a  licensed  coasting  vessel,  after  being 
laden  under  the  inspection  of  the  proper  revenue  ofScers^ 
and  after  having  received  a  clearance  at  Boston  for  the  port 
of  Eastportf  being  a  port  within  a  collection  district,  adja- 
cent to  the  territories  and  colonies  of  a  foreign  nation,  to 
wit,  of  Oreai  Britain^  did  receive  and  take  on  board  divert 
goods  and  merchandizes,  viz.  that  part  of  her  cargo  which 
has  been  seized,  contrary  to  the  same  sections  of  the  same 
act.  There  is  a  third  count,  which  on  the  trial  has  been 
abandoned. 

It  is  admitted,  that  the  facts  proved  fully  support  both 
counts,  and  the  defence  relied  on  is,  that  at  the  time  of 
lading  the  said  goods,  which  was  on  the  18th  of  April,  1809, 
the  2d  and  Sth  sections  of  the  act  of  9th  of  January,  1809, 
had  been  repealed,  and  of  course  that  no  forfeiture  has  been 
mcurred.  The  repeal  is  argued  to  be  contained  in  the  14th 
section  of  the  act  of  1st  of  March,  1809,  ch.  91.  That 
section  declares,  that  so  much  of  the  acts  respecting  the 
^embargo,  as  compels  vessels  owned  by  citizens  of  the 
Vniied  StateSy  bound  to  another  port  of  the  said  states,  or 
vessels  licensed  for  the  coasting  trade,  &c.  to  give  bond, 
and  to  load  under  the  inspection  of  a  revenue  officer,  or  ai 
renders  them  liable  to  detention  merely  on  account  of  (heir 
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fsargo,  shall  be  repealed  from  and  after  the  15th  of  March, 
1809.  But  from  the  operatbn  of  this  cbnse  are  except- 
ed "  such  provifliona  as  relate  to  collection  districts  ad- 
jacent to  the  territories,  colonies,  or  provinces  of  a  for- 
eign nation,  or  to  vessels  belonging  or  bound  to  such 
districts."  The  whole  controversy  turns  on  the  nature 
and  extent  of  this  exception. 

The  attorney  for  the  CTiitteil  States  contends,  that  the 
exception  leaves  the  whole  embargo  acts  in  full  opera- 
tion, as  to  collection  districts  adjacent  to  a  foreign  terri- 
tory, and  as  to  vessels  belonging  or  bound  to  such  dis- 
tricts. The  counsel  for  the  claimants  on  the  other  hand 
contend,  that  aD  the  provisions  of  the  embargo  acts 
stated  in  the  enacting  clause  are  repealed ;  and  that  the 
exception  saves  only  such  provisions  or  sections  of  the 
acts,  as  are  exclusively  directed  to  such  collection  districts 
and  snch  vessels,  as  are  stated  in  the  exception.  Now  nei- 
ther the  2d  section  qor  the  5th  section  of  the  act  of  9  Janu- 
ary, 1809,  contain  a  single  syllable  exclusively  applicable 
to  such  districts  or  vessels. 

In  order  more  clearly  to  understand  the  nature  and  force 
of  the  objection,  we  must  review  some  of  the  provisions  of 
the  embargo  acts.  By  the  act  of  25  April,  1808,  ch.  66^ 
a.  6,  no  vessel  is  permitted  to  depart  with  a  cargo  from  any 
port  of  the  United  States,  for  any  other  port  or  district  of 
the  Untied  States  adjacent  to  the  territories,  colonies,  or 
pfTOvinces  of  a  foreign  nation,  without  the  special  permission 
of  the  President  of  the  United  States,  under  very  severe 
forfeitures  and  penalties.  The  12th  section  of  the  same  act 
provides,  that  if  any  unusual  deposits  of  provisions,  lumber, 
cr  other  articles  of  domestic  growth  or  manufacture,  shall 
have  been,  or  shall  be,  made  in  ports  adjacent,  as  aforesaid^ 
the  coDeetor  of  the  district  shall  be  authorized  to  take  them 
iito  coftodj,  and  to  prevent  them  from  being  removed, 
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uixtil  bond*  are.  giv#n  (of  the  landing  and  $afe  ddmrjr  of 
the  saio«  good^  in.  some  ports  o^  the  United  Statfi9.  Theap. 
wre  the  only  pa^ ts  of  the  embargo  iaiics,  which  exclusively 
tpplj  to  districts  adjacent  to  foreign  territories,  of  to  yessels 
belonging  to  or  bound  to  such  districts*  And  it  cannot  escape 
observation,  that  the  terms  of  the  exception  aeera  exactlj 
adapted  to  describe  precisely  such  provisiona*  The  ex- 
ception necessarily  is  of  some  proviaiQna  named  in  the 
enacting  clause  ;  and  the  enacting  clause  covers  all  provi- 
sions applicable  to  vesselsi  bound  from  one  port  to  another 
of  the  United  States,  and  to  detention  thereof  on  account  of 
the  nature  of  their  cargoes,  and  of  course  covers  the  two. 
sections  which  I  have  quoted.  By  excluding  these  sec- 
tions from  the  enacting  clause,  and  considering  them  a« 
within  the  exception,  we  completely  satisfy  the  terms  and 
natural  import  thereof.  If  the  intention  of  the  Legislature 
had  been,  to  leave  the  provisions  of  the  acts  b.  full  force». 
as  to  such  districts  and  vessels,  the  natural  exprei^ioiK 
would  have  been,  that  these  acta  should  remain  in  forccif . 
as  to  such  districts  and  vessels,  not  that  some  provisions^, 
which  relate  to  them,  should  remain  in  force.  What  are 
provisions,  which  relate  to  a  particular  subject?  Certainly 
the  answer  must  be,  suph  provisions  as  definitely  point  U^ 
that  subject,  not  such  as  embrace  whole  classes  of  subjects* 
Indeed,  on  a  careful  inspection,  I  am  not  sure,  that  the  ex-- 
ception  ia  not  yet  of  a  more  narrow  constructioni  and  oii^;htt 
not  to  be  restrained  to  the  last  preceding  clause*  tp  wit,  that, 
relative  to  detentions  on  account  of  the  nature  of  the  car- 
goes of  vessels^  In  this  view^  the  act  would  tabe  fiXNO 
collectors  all  power  to  detain  vessels,  unless  in  districts,  ad^ 
jacent  to  a  foreign  territory,  or  in  cases  of  vessels  bound  oc 
belonging  to  such  districts.  However,  I  incline  to  adhere 
to  that  which  the  coiioB^  ibr  the  QlMlmptoba^^e  ih|.  ^M^ 
ratdy  axpouiKM* 


Oalfe 


a.  Blflfa  for  UmiUd 
Aimmf  mi  DeMimr 


Tait^wds  9  case  of  Mhage,  dainedi  bj  the  &d| 
firom  propert J  derelict.  The  fiurti  wiD  appear  tnm 
croe  of  the  court,  whidi  was  aa  firilowa  :<— 
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STORYf  J.  The  schooner  Polly,  wiA  a  cargo  of  flour, 
flee,  on  board,  sailed  on  the  5di  of  August,  1809,  from  Bair 
timorey  bound  to  Lisbon.  About  the  30th  of  the  same 
month,  the  schooner  was  dismasted  in  a  gale  of  wind,  and 
continued  for  about  nine  days  sailing  under  jur j-masts,  and 
in  a  very  distressed  situation*  Afterwards,  on  the  4th  of 
September,  the  schooner  was  fallen  in  with,  about  the  latitude 
43«  50^  N.  and  longitude  46'»  W.  by  the  brig  Triton  from 
Liverpool  bound  to  Boston  ;  and  by  another  brig,  which 
afterwards  by  consent  parted  from  them.  The  whole  crew 
of  the  Polly  went  on  board  of  the  TrUon;  and  at  the  re- 
quest of  the  master  of  the  Pollys  the  Triton  remained  along* 
aide  of  her  during  that  day,  and  the  following  night.  Early 
on  the  next  morning,  while  the  brig  was  lying  to  the  leeward 
of  the  schooner,  the  ship  Rtstrvt^  commanded  by  the  li- 
bellant,  Matthent  Prior^  hove  in  sight,  and  soon  afterwards 
boarded  the  Polly,  and  after  bearing  down  to  the  leewar^t 
spoke  with  the  Triton.  The  Triton  being  nearly  fully  la- 
den, it  was  agreed,  that  the  captain  and  crew  of  the  8choon<^ 
should  go  on  board  of  the  ship,  and  that  the  ship  should 
take  on  board  whatever  of  the  cargo  might  be  saved  from 
the  schooner.  This  was- accordingly  done.  The  brig  soon 
afterwards  parted  company,  and  the  weather  continuing 
moderate,  captain  Prior  took  the  schooner  b  tow  for  six  or 
aeven  days,  and  during  that  time  took  out  of  her  the  articles 
libelled.  The  schooner's  crew  assisted  in  taking  out  the 
cargo ;  and  no  accident  happened,  during  the  time,  except 
the  staving  of  one  boat  of  the  ship,  and  the  loss  of  fifieett 
barrels  of  the  flour.  The  schooner  was  then  abandoned,  and 
the  ship  arrived  safely  in  Boston. 

Various  claims  were  interposed  in  the  court  below ;  but 
as  so  appeal  has  intervened,  except  in  behalf  of  the  owners 
of  the  goods  saved,  no  notice  is  necessary  to  be  taken  of  the 
others. 
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The  grois  Tiloe  of  the  wbok  property  saved,  i^pean  to 
be  $6770;  and  the  court  below  adjudged  a  aalyage  oi  one 
third  of  this  gross  value. 

It  is  adoiitted  on  all  sides,  that  the  salvors  have  a  merito* 
lious  claim ;  and  the  only  controversy  is,  at  to  the  amount, 
which  ought  to  have  been  decreed. 

The  original  libel  appears  to  have  been  founded  on  the 
supposition,  that  this  was  a  case  of  derelict.  This  was  a 
clear  mistake.  For  it  is  not  suflScient  to  constitute  dere- 
lict, that  the  vessel  should  be  abandoned ;  but  the  abandon* 
ment  should  be  without  the  hope  of  recovery,  and  without 
the  intention  of  ever  returning  to  the  vessel  again.*  And 
accordingly  upon  the  argument  this  ground  was  abandoned* 

What  shall  be  the  amount  of  salvage  decreed,  in  cases  of 
this  nature,  must  necessarily  rest  in  the  sound  discretion  of 
the  court.  In  the  exercise  of  that  discretion,  different 
minds  of  equal  force  and  elevation  may  entertain  very  diffe- 
rent judgments.  The  rate  of  salvage  is  not  governed  by  the 
mere  extent  of  labour ;  but  is  a  result  from  the  combination 
of  various  considerations.  The  value  of  the  property  sav* 
ed,  the  degree  of  hazard  in  which  it  is  placed,  the  enter* 
prise,  intrepidity,  and  danger  of  the  service,  and  the  policy 
of  a  liberal  allowance  for  the  timely  interposition  of  marine 
assbtance,  all  conspire  to  heighten  the  amount.  Where 
the  value  of  the  property  is  small,  and  the  hazard  is  great, 
die  allowance  is  always  in  a  greater  proportion.  On  the 
jither  hand,  where  the  value  b  large,  and  the  services  are 
highly  BDeritorious,  the  proportion  is  diminished. 

I  have  looked  into  the  cases  cited  on  the  argument,  and 
into  other  leading  cases.'  In  the  Aquila  two  fifths  of 
%2,000  pounds  were  allowed  ;  and  in  the  Jonge  Bastiany 

1  T7uAqvUa,\Rah.Jt. 

*7%«ilfifila,liZ»(.  37.— TIU  Wimam  Bed^brdj3  Reh.3S5.^TkeJ<mseBa$^^ 
Mmi,  5  JM.  322.'7V  Marif  Ford,  3  Ddl  188.— JfiMm  n.  Mf  Bimrmth  2 
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two  fhinh  of  3,400  ponnds ;  and  in  our  own  courtv,  the  al- 
lowance in  the  three  cases,  which  I  have  cited,  wat  one 
third  of  the  groaa  amount,  although  the  average  value  of  tte 
property  was  about  ^50,000. 

It  is  mtdoubtedlj  true,  that  in  flome  of  tfiese  cases  the 
services  were  of  very  superior  merit ;  but  the  value  made 
the  compensation  an  extremely  iitieral  allowance.  It  is  ar- 
gued in  the  present  case,  that  there  was  no  hazard  of  1ife> 
and  no  uncommon  exertions.  The  ship  however  was  de- 
tained  a  week  on  her  voyage,  and  the  services  appear  to 
have  been  rendered  with  alacrity.  By  the  stoppage  during 
this  time,  it  seems  to  have  been  generally  considered,  that 
m  deviation  resulted,  and  of  course  that  the  ship  was  put  aft 
Ae  hazard  of  the  owner.'  The  property  ako,  which  was 
tared,  is  of  small  value ;  and  even  one  third  does  not  ofier 
m  very  strong  indncement  to  haaard  the  fate  of  a  Voyage 
/  upon  such  a  salvage.  I  think  that  sound  policy  dictates^ 
that  the  compensation  should  not  in  generd  be  less  thaft 
one  third,  unless  the  property  be  very  valuaMei  or  tint 
services  be  very  inconsiderable. 

If  I  were  to  reverse  the  decree  of  the  District  Court  ia 
this  case,  I  do  not  perceive  any  solid  distinction,  on  wbick 
I  could  rest  it.  It  was  an  exercise  of  discretion,  whioll 
violated  no  principle,  and  does  not  seem  to  have  assumed 
any  extraordinary  latitude.  It  is  best  for  all  parties,  that 
litigations  of  this  nature  should  be  speedily  settled ;  and 
when  I  cannot  perceive  an  undue  inflammation  of  the  ratt 
of  salvage,  I  do  not  think,  that,  sittuig  in  an  appellate  coart» 
I  should  nicely  balance  the  subordinate  distinctions  of 
cases,  whose  complexions  carry  a  plain  merit  and  humania 
interposition. 

No  objection  has  been  taken  to  the  distribution  of  the 
one  third  allowed  for  salvage,  by  the  court  below  ;  and  I 
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llierefora  ^tb  bo  opinion,  as  to  what  ou^t  to  be  done  in 
such  particulars,  when  the  parties  bring  the  subject  iuto 
contestation. 

I  affirm  the  decree  of  the  court  below  with  posts. 

0.  Blake  for  salyors. 
€f.  Jackson  for  claimant. 


Tsx  ScHOONia  OaoNo,  RxuBsif  H.  Gsnir  H  u>«  GCAAiAits. 

Appeal. 

The  Rraiident*!  proclaniiCiflD  of  tiie  9tii  oTAiwisI,  1800,  iras  Yithoot  Icp^ 

opcnitiofi,  and  did  not  revive  the  noo-interooune  act  of  Itt  of  March*  1800^ 

eh.  01. 
Jlfthe  lOthflQet  ^  ei*  act  «f  lit  March,  18i0,cii.9]*a«ltha2daeit  oftiif 

act  of  28th  Jmei  1806^  cb.  8,  the  embai|Q  actf  were  ac  to  fature  OMp 

repealed. 

BTORYf  J.  The  facts  of  the  ease  appear  to  be  these ; 
Vhe  schoener  sailed  from  SacOf  in  the  district  of  MainSf 
on  tfae'M  of  January,  1810,  during  the  existence  of  the  aol 
df  Ist  March,  1809,  ch.  91,  and  act  of  2dth  of  June,  1809^ 
Mf.  9.  The  vessel  was  cleared  out  for  Cayenne  in  th# 
9re$i  IndieSf  and  bond  was  given  pursuant  to  the  3d  sect. 
M*  the  latter  act.  hy  sf  ress  of  weather,  she  was  compelled 
to  put  hito  Demararaf  where  her  cargo  was  sold  on  credit^ 
tod  from  various  impediments,  the  principal  part  wis  bo8 
iAeti  Ob  board  until  after  the  1st  daj  of  Maj,  1819,  oft 
trMch  d«7  the  act  of  1st  of  March,  1809,  expired.^  It 
appears,  ttat  fosir  or  five  hogsheads  of  rum  and  molassea 
il9d  beeo  taken  on  board  previous  to  that  time. 

The  kformatien  alleges,  1.  that  the  schooner  departed 
ttom  tti«  port  of  £beo,  and  proceeded  to  the  port  of  Benuh 

1  fiMMd.  1  act  28<% /line,  1800,  fh.  9- 
▼0I».  I.  19 
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rara^  contrary  to  the  3d  sect,  of  the  act  of  9th  January, 

1808,  ch.  8.  2.  That  after  the  20th  of  May,  1809,  to  wit, 
on  the  25th  April,  1810,  the  goods  aforesaid  were  taken  on 
board  at  said  DemararOj  contrary  to  the  5th  sect,  of  the 
act  of  1st  March,  1809,  ch.  91. 

As  to  the  first  count,  it  is  clearly  without  foundation ; 
for  by  the  operation  of  the  19th  sect,  of  the  act  of  1st  March» 

1809,  and  the  2d  sect,  of  the  act  of  28th  June,  1809,  the 
embargo  laws  were,  after  the  28tli  of  June,  1809,  as  to  all 
future  cases,  repealed. 

As  to  the  second  count,  its  validity,  in  point  of  Iaw» 
depends  upon  the  legal  effect  of  the  proclamation  of  the 
President  of  the  United  States,  of  9th  August,  1809.  By 
the  11th  sect,  of  the  act  of  1st  March,  1809,  the  President 
was  authorized,  in  case  of  a  revocation  of  the  decrees  or 
orders  of  Oreai'BrUain  and  France,  which  violated  our 
neutral  commerce,  to  declare  the  same  by  proclamation; 
after  which  proclamation,  the  trade  of  the  United  States 
might  be  renewed  with  the  nation  revoking  its  decrees,  not- 
withstanding the  provisions  of  that  act.  It  has  been  con* 
tended  by  the  attorney  for  the  United  States,  that  this 
proclamation  being  founded  on  a  mistake  of  fact,  had  nq 
legal  effect,  and  was  merely  void.  Whether  it  was  so 
founded  in  mistake,  is  not  for  the  court  to  determine.  It 
does  not  belong  to  the  court  to  superintend  the  acts  of  the 
executive,  nor  to  decide  op  circumstances  left  to  his  sole 
discretion.  So  far  as  applies  to  courts  of  justice,  the  Presi- 
dent's proclamation,  being  founded  on  the  law,  is  to  be  con- 
sidered 99  duly  and  properly  issued,  and  of  course  as  com- 
pletely suspending  the  act  of  Ist  March,  1809,  as  to  Great 
Britain  and  her  dependencies.  If  further  proof  of  the 
eorrectnesB  of  this  opinion  were  necessary,  it  would  be 
found  in  the  express  recognition  of  this  proclamation  in  tb^ 
act  28th  June»  1809. 
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The  next  qpiestioo  is,  whether  the  proclamation  of  the 
President  of  the  United  Stales,  of  9th  August,  1809,  re- 
Tived  the  act  of  the  1st  of  March,  1809,  agamst  Oreai-Bri- 
tain  and  her  dependencies  ?  for  if  it  did  not,  then  clearlj 
the  Orano  has  been  guilt  j  of  do  <^ence.  I  take  it  to  be 
an  incootestible  principle,  that  the  President  has  no  cobh 
mon  law  prerogative  to  interdict  commercial  intercourae 
with  any  nation ;  or  to  revive  any  act,  whose  operation  has 
expired.  His  authority  for  this  purpose  must  be  derived 
from  some  positive  law ;  and  when  that  is  once  fbond  to 
exist,  the  court  have  nothing  to  do  with  the  manner  and 
circumstances  under  which  it  is  exercised. 

The  only  law  produced  for  this  purpose  is  the  11th  sect* 
of  the  act  of  Ist  March,  1809,  and  1st  and  Zd  sect,  of  the 
act  28th  June,  1809,  which  refer  to  the  former  provision. 
Now,  the  11th  sect,  contains  no  authority  whatsoever  to 
enable  the  President  to  revive  that  act,  when  once  it  had 
been  suspended,  as  to  either  nation.  The  authority  given 
is  exclusively  confined  to  the  revocaHon  of  the  act. 

For  the  executive  department  of  the  government,  thin 
court  entertain  the  most  entire  respect;  and  amidst  the 
multiplicity  of  cares  in  that  department,  it  may,  without  any 
liolation  of  decoruu*  be  presumed,  that  sometimes  there 
may  be  an  inaccurat*  'instruction  of  a  law.  It  is  our  duty 
to  expound  the  law  we  find  them  in  the  records  of 

state ;  and  we  cannot,  ;n  called  upon  by  the  citizens  of 
the  country,  refuse  oi  'nion,  however  it  may  differ  from 
that  of  very  great  auti 

I  do  not  perceive  au^  ^able  ground  to  imply  an  an* 

thority  in  the  President  to  ic.  this  act,  and  I  must  there- 
fore, with  whatever  reluctance,  prunounce  it  to  have  been, 
as  to  this  purpose,  invalid. 

I  affirm  the  decree  of  the  District  Court,  and  certify  rea- 
sonable cause  of  aeiaure. 
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As  tlie  case  of  the  United  Sintes  m.  Brig  FVinfclm 
stands  on  the  same  principlea,  I  also  affirm  that  decree,  and 
certify  as  above.  So  also  the  case  of  the  Vnikd  Statu 
Vs.  Sloop  Amphitrite  and  cargo. 

G,  Blake  for  UnUtd  States^ 
Wm.  Prutott  for  claimant. 


Thb  Brio  Wasf^  Foxwcll  Cctts,  it  al.  C&AiMAsn.    Appeal* 


A  vtmesl  niliog  to  an  interdicted  port,  onlen  hy  pemiMridn  •!  tbe 

OD  the  pat>lic  •ervice,  wai  Kftble  to  forfieitiirei  uader  the  3d  eect  of  the  act 
«r  the2Sthli]De,lt09ich.a.  Unier  the  sane  act  Hfitiift  poiti  were  |^ 
nitted  ports. 

STORYy  J.  The  libel  containti  two  couitt,  fonndtd 
bn  the  3d  sect,  of  the  act  of  28tfa  June,  1609,  eb.  9, «  The 
first  cotint  alleges,  that  the  brig  departed  from  Ckmrle9ton 
In  Smdh'CaroUiiay  with  a  cargo,  to  an  interdicted  port,  ta 
wit,  Liverpool  in  Oreat  Br tfm'n,  withoni  4i  clearance  for 
liaid  port.  The  second  count  alleges,  that  the  brig  depart- 
ed from  said  VharlesUmy  with  a  Cargo  an  bobrd)  for  a  per* 
tnitted  port,  to  wit,  Liverpool  in  Oreat  BrUaim,  wit^oat 
giving  bond  as  required  by  the  act  aforesaid. 

It  appears,  that  on  the  16th  of  Marcb>  1619,  the  brig, 
liaving  a  fuU  cargo  of  cotton  on  board,  cleared  out  froii 
Charleston^  Sotdh^Carolina,  foomid  for  Boston  ;  and  aftar 
her  departtife,  proceeded  to  Liverpool^  and  there  dis- 
charged her  cargo.  The  only  testimony  in  the  case  i^  tile 
mate's,  tend  he  alteges^no  distress  «f  weather,  or  other  ok* 
cuse,  for  the  voyage  to  Liverpool  ;  I  must  therefore  ti 
il  for  true,  that  the  original  destination  was  for 
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ft  18  contefided  (m  behalf  of  the  claimante,  that  iMerpool 
waa,  bj  Tif  toe  of  the  President's  proclajnation  of  9th  An- 
goat,  1809)  an  inUrdicUd  port,  and  consequeotlj  there 
could  be  no  forfeiture  under  the  3d  sect*  for  such  a  vojage. 

Now  admitting  that  Liverpool  was  an  interdicted  p<Ml^ 
I  iBcliiie  to  think  that  on  a  carefid  examination  of  the  3d 
ject.  it  will  be  found  to  coTer  the  case*  T^t  eection  pro- 
hibits the  departure  of  anj  vesseh  to  an  interdicted  port^ 
.except  such  as  by  the  President's  permission  ahoeld  proceed 
thereto  en  the  public  serrice ;  and  also  prohibits  the  d^ 
yertare  for  a  permitted  port,  without  giving  bonds  not  te 
firoceed  to  an  interdicted  port  during  the  voyage.  Thee 
eMnes  a  declarator j  clause,  that  <<if  %ny  ship  or  vessel 
diall,  coDtrarj  to  the  provisions  of  this  section,  depart  fro« 
eny  port  of  the  XJniUd  States,  without  clearance^  or  with- 
out having  given  bond  in  the  manner  abovementioned,  such 
Idbip  or  vessel^  together  with  her  cargo,  shall  be  wholly  for- 
f»ited»"  &c.  Now  it  seems  to  me,  that  a  departure  on  e 
enytge  <  without  clearance,'  in  this  section,  must  mean  e 
iclearaece  for  the  foreign  voyage,  on  which  the  vessel  is 
iketined ;  and  if  it  be  a  foreign  voyage  to  an  interdicted 
part,  it  is  contrary  to  the  provisions  of  the  section,  uidese 
Mtborfxed  by  the  President  of  the  United  SttUes. 

But  by  the  decision  of  this  court  in  the  case  of  the  Uni» 
§0i  SkUes  vft.  (Sebooner  Orono,  it  is  established,  that  the 
yoclamntian  43f  the  9th  August,  1809,  did  not  revive  th^ 
jKMKntercaonie  as  to  Oreat  Britain,  and  consequently  jLtv» 
erpeel*  at  the  time  of  the  sailing  of  the  brig,  was  a  permitted 
port  Not  having  given  bond,  as  the  act  required,  the  brig 
vast  therefeoe  be  coodesuied. 

Deeru  qffimudt  nritk  eoits, 

4Bf.  Blafce  for  Uittfed  SMes. 
R.  O*  Amory  for  claimants. 
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^HB  SCHOONEB  ThREB  BroTBEBJ*,  HBNftY  StORT,  CLAIMAin'. 

Appeal. 

A  ^  Ibreign  vvyafe,**  withio  the  mouung  of  the  8tb  sect,  of  the  coastiig  aoA 
fiihing  act  18th  Fehroaiy,  1793,  ch.  8,  ii  where  a  Tttsel  departs  from  the 
United  Stales  for  a  foreign  port  with  an  intent  there  to  engage  io  trad0{ 
•Dd  int  merely  a  voyage  to  s  foreigp  port  within  the  awal  voyage  of  vc»> 
■cIb  litffBpgd  fiir  the  fitberlei. 

STORYf  Jn  The  information  alleges  Tarioua  offencesy 
bat  I  need  not  state  any  but  that  which  is  alleged  in  the 
first  county  because  at  the  argument  all  others  were  aban- 
doned. The  offence  charged  in  the  first  count  is,  that  the 
schooner  was  a  vessel  of  the  Untied  States^  licensed  for  the 
fisheries,  and  that,  while  her  license  was  in  force,  she  pro- 
ceeded on  a  foreign  Tojage,  contrary  to  the  8th  sect,  of  the 
coasting  act  18th  February,  1793,  ch.  8.* 

It  appears  in  evidence,  that   the  claimant  is  the  owner  of 
the  schooner,  which  was  duly  licensed  for  the  fisheries,  and 
in  the  spring  of  1809  was  chartered  to  one  Michael  FitZ" 
patricky  for  a  fishing  voyage,  to  the  Labrador  Short;  and 
that  whatever  irregularity  was  practised  in  the  voyage,  was 
without  the  privity  or  consent  of  the  claimant.     On  the 
25th  of  June,  1809,  the  schooner  sailed  from  Boston,  on 
her  voyage  ;  and  on  the  1st  of  October,  she  returned  with 
a  cargo  of  fish,  which  consisted  of  about  58,000  fish  caught 
by  the  crew,  and  about  fifty  quintals  of  dried  codfish,  which 
bad  been  purchased  by  Fitspatrickj  of  one  Thomas  Lan* 
der  ;  and  eight  barrels  of  mackerel,  and  eight  barrels  of 
salmon,  which  had  been  also  purchased  by  FUspatrUk^ 
but  of  whom  is  uncertain :  they  were  not  however  canght  by 
or  purchased  of  the  crew  of  the  schooner.     These  articles, 
{which  altogether  were  of  less  value  than  ^400)  were  taken 

^2 U.S.  li.  108. 
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on  board  at  Cyras  Harbor ,  on  the  Labrador  Shore,  to 
which  place  vessels  emplojed  in  the  fisheries  usuallj  resort 
in  the  course  of  their  voyages,  and  were  afterwards  landed 
at  BostoUy  on  the  return  voyage. 

The  only  question  is,  as  to  what  is  a  proceeding  on  ft 
foreign  voyage  within  the  true  intent  and  meaning  of  the 
section  aforesaid.  Now  it  is  very  clear,  upon  the  slightest 
mspection  of  the  act,  that  the  mere  proceeding  to  a  foreign 
port>  if  within  the  customary  range  of  a  fislung  voy^e^  can 
never  be  deemed  a  breach  of  the  act.  When  the  Legisla- 
ture provide  for  the  employment  of  vessels  in  the  fisheries^ 
it  must  be  presumed  that  they  are  acquainted  with  the  tatr 
tore  of  the  service,  and  the  usual  course  of  the  voyage. 
To  suppose  that  they  would  grant  a  license  to  pursue  the 
fisheries,  and  yet  deny  the  means  by  which  the  employ- 
ment is  to  be  effected,  would  be  absurd.  Now  it  is  notori- 
ous, that  the  fisheries  are  usually  carried  on  on  the  Labra^ 
dor  Coast,  and  other  waters  and  banks  belonging  to  Oreat 
BrUain,  near  the  shores  of  Newfoundland.  The  right  of 
American  citizens  to  this  trade  is  secured  by  the  solemn 
stipulations  of  the  treaty  of  peace,  1 783,  art.  3.  Therefore, 
though  every  vessel  employed  in  such  trade  should  proceed 
to  such  fiireign  shores  and  waters,  yet  h  manifestly  could 
not  be  considered  a  foreign  voyage,  within  the  act,  if  the 
intention  were  bona  fide  to  pursue  the  fisheries.  Now  it  is 
ndmitted,  that  this  vessel  was  bona  fide  engaged  in  the  fish- 
cries,  and  that  she  was  at  Cyms  Harbor  according  to  the 
mccttstomed  course  of  the  voyage.  This  therefore  furnish^ 
€8  no  evidence  of  a  foreign  voyage  within  the  act. 

Bot  it  is  said,  that  the  purchase  of  these  articles  at  Cyme 
Harbor  was  an  employment  in  a  trade  not  authorized  by 
the  license,  and  therefore  as  to  this,  the  voyage  must  be 
considered  a  ^  foreign  voyage.''  But  in  my  judgment,  the 
bfeiffk  voyage  intended  by  the  act  Is  where  the  vessel 
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departs  from  the  UnUed  States  for  a  foreign  port  with  an  ia- 
••Bt  there  to  engage  in  trader  and  without  an  intent  to  seek 
tmplojment  in  the  fiaherieB.  This  conatruction  is  fortified 
hj  the  21 8t  section  of  the  same  act,  which  prohibits  a  ves- 
sel reallj  engaged  in  the  fiaheries  from  touching  or  trading 
at  a  foreign  port,  without  a  permit  for  the  purpose ;  and  by 
the  32d  sectiout  which  prohibits,  under  the  penaltj  of  for- 
feiture, way  licensed  vessel  from  being  employed  in  anj 
other  trade  than  that  for  which  she  is  licensed.  Perhaps  it 
is  not  easy  to  reconcile  all  the  provisions  of  the  act  togeth- 
er; but  it  seems  to  me  that  the  8th  section  points  to  a  for^ 
eign  voyage,  where  there  is  no  intent  to  pursue  the  fishe* 
fies  ;  the  21  st  section  to  voyages  where  the  vessel  is  engpb 
ged  in  the  fisheries,  and  afterwards  proceeds  and  trades 
with  her  cargo  at  a  foreign  port ;  and  the  32d  section,  with 
a  sweeping  effect  to  all  manner  of  trading  beyond  the  au* 
thority  of  the  license*  In  some  cases  these  sections  may 
be  cumulative,  and  perhaps  cannot  otherwise  be  completel||' 
?econciled« 

,  Upon  principle,  as  well  as  upon  the  authority  of  the  case 
of  the  United  States  vs.  Sloop  Active,  in  the  Supren^f 
Court,  at  February  term,  1812, 1  am  satisfied  that  the  pur- 
chase and  taking  on  board  of  the  fish,  &c.  at  Cjfrtu  Har^ 
ftor,  was  a  trading  within  the  32d  section ;  but  as  there  if 
uo  count  founded  on  that  section,  the  forfeiture  cannot  i» 
this  suit  be  adjudged.  The  opinion  of  the  court  below 
agrees  with  mine,  as  to  the  construction  of  the  Iaw«  m  fiiir 
as  that  opinion  goes ;  but  the  want  of  a  proper  county  as  la 
foundation  of  the  judi^aent,  does  not  seem  to  have  attracted 
its  attention. 

G.  Blak€  for  UniM  States. 
W.  Prsssstt  tor  the  claimant. 
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TW9  WW  ALLUUTQAvAnTHOVT  LaNOTOBD  AVD  OTHBBSt  CJliAlMAVn. 

Appeal. 

The  DutrictCMTt,  by  Wrtae  of  its  general  adminlty  joriadietioii,  inajr  ddkor 
fl^ertf)D»lMnL  IHMUwrUiesfleoritybet&keal^  boodor  itipiil8tk»ii 
DotnatemL    Oiituchiecsuityaaoiiii&BiyjudpMatnaybenpderBiL 

STOBY,  J.  The  brig  Alligaior  is  Ubelled,  1.  for  that 
M  the  IStkofFeb.  1810,  she  sailed  from  Pofisfnouih  ik 
New-Hamp9khe,  bound  to  a  permitted  port,  to  wit,  St. 
BartholonnewB  in  the  Weat^Indies^  without  giving  bonds 
pursHant  to  the  Sd  sect,  of  the  act  of  28tfa  June,  1809,  cb.  9. 
TPbere  are  other  counts,  which  are  not  now  material  to  con- 
•idbr.  The  claim  admita  the  facts  stated  in  the  information ; 
biit  disnies,  that  the  brig  was  originally  bound  to  8i,  Bar» 
§kolom€WS  }  and  declares,  that  the  vojage  there  was  occa- 
mned  bj  inevitable  necessity. 

From  the  depositions  in  the  case  it  appears,  that  the  vei^ 
•el  saifed  from  Piortsmouih  in  New^Hampshirey  on  the  13tb 
oi  Feb.  19.16^  with  a  clearance  and  ostensible  destination  to 
Vforfolk  in  Virginia*  The  cargo  was  extremely  well 
adapted,  and  is  admitted  to  have  had  a  contingent  and  ult^ 
mate  destination  for  the  West^india  market.  A  few  days 
after  their  departure,  heavy  gales  came  on,  the  brig  was 
greatly  strained,  and  finally  disabled  from  pursuing  her 
T€>yage ;  and  the  crew  and  captain  determined  for  the  pre- 
servation of  their  lives  and  property,  to  bear  away  for  some 
|K»rt  b  the  iFesMfulie^,  and  accordingly  arrived  at  Tobago^ 
en  the  14di  of  March,  1810,  where  she  was  examined  and 
teprired  in  her  upper  works  and  bends ;  from  thence  she 
proceeded  to  St»  Vincents^  leaking  very  much  during  the 
pfpsage;  and.  here  sS  the  lumber  was  taken  out  and  sold, 
and  the  vessel  repaired.  On  the  StKh  of  April,  1810,  she 
wailed  for  8i.  BarffiohmetV8i  where  die  residue  of  her  cargo 
sold ;  and  she  returned  from  thence  to  Boston,  about 
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the  29th  of  Maj,  1810.  It  appears,  that  daring  the  gakf 
on  the  coast,  some  considerable  part  of  the  deck  load  wat 
thrown  overboacd ;  and  the  vessel  is  stated  to  have  been 
consigned  to  Moses  Myers  4b  Son  of  Norfolk. 

As  in  this  case,  the  vessel  proceeded  to  8t>>  fisdifcole- 
mervs^  which  was  a  permitted  port,  the  presumption  is,  that 
such  was  her  original  destination.  The  proof  of  &e  con- 
trary, is  necessarilj  thrown  on  the  claimants,  who  are  bound 
to  make  out  a  clear  and  decisive  case  of  necessity^ 

I  admit,  that  if  the  original  destincUion  was  not  to  tte 
WesUlndies^  no  subsequent  irregularity  of  conduct  can 
affect  the  brig  under  the  dd  section  of  the  act  of  28tfa  Jonei 
}809,  eh.  9.  But  unless  %\tong  reasons  appear  to  rebut  it^ 
the  presumption  of  such  original  destination  most  remaku 

It  win  be  recollected,  that  at  the  time  of  sailing  from 
Portsmouihf  the  non-intercourse,  aa  to  Oreat  Brikdn  md 
Iter  dependencies,  was  generally  supposed  to  have  bean 
revived  by  the  President's  proclamation  of  the  9th  of  Au- 
gusty  1 809.  This  accounts  for  the  omission  to  give  bond  ; 
for  if  the  vessel  had  been  really  bound  for'  a  permitted  port, 
ar^  that  only  in  the  Wesi'Indie9j  there  couU  have  been  no 
reason  to  withhold  the  bond  required  by  law. 

The  case,  as  made  out  on  the  evidence,  preaenta  naay 
improbabilities,  and  some  omissions,  which  materially  affisct 
its  purity.  I  will  not  say,  that  these  are  badges  of  frandy 
but  I  will  say,  that  they  are  badges  of  illegal  destination. 

1.  In  the  first  place,  upon  examining  the  log  book,  as 
has  been  stated  by  an  mtelligent  witness,  the  brig  appears^ 
from  the  beginning  of  the  voyage,  to  have  held  a  course 
for  the  West-Indies,  and  not  for  Norfolk ;  although,  from 
the  winds  stated,  she  might  certainly  have  hogged  the  cofat, 
and  hauled  more  to  the  westward. 

2.  The  brig,  although  in  such  a4brlom  state  and  utter 
distress,  .run  down  the  principal  Caribbu  Islands ;  ytt 
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irifli  her  winds  ud  eoiirse,  slie  might  have  reached  any  of 
4heiii, 

8.  Na  eonrespoDdence  is  produced  with  Messrs.  ,Myer$j 
although  ia  cases  of  consignments  in  this  country,  where  the 
mails  pass  so  rapidlj,  it  is  usual  in  transactions  of  real 
business* 

4.  No  pajrticulars  of  the  injuries  received  bj  the  vessel 
are  given.  No  survey  under  the.  care  of  intelligent  and 
disinterested  men  i^  produced  from  the  WesUlndies; 
although  this,  m  ordinary  cases,  is  the  invariable  custom. 
Nor  is  the  deficiency  supplied  by  the  testimony  of  respect- 
Me  merchants  at  the  ports  of  St.  Vincents  and  Tobago. 

5.  The  testinu>ny  comes  altogether  from  interested 
smurces,  mii^led  with  the  strongest  biasses  of  personal  in- 
terest; and  under  circumstances  which  render  it  impossible 
to  testify  with  safety,  but  on  one  side.  This  in  ordinary 
cases  would  throw  a  shadow  over  its  current.  Nevertheless, 
mdesB  it  were  combined  with  evident  improbabilities,  I 
should  not  feel  at  liberty  to  act  against  the  force  of  its  uni- 
fbcm  direction* 

I  cannot  but  notice  also,  although  it  does  not  govern  my 
opinion,  that  the  decision  ot  the  court  below,  connected 
this  case  with  that  of  the  brig  Struggle^  as  belonging  to  the 
same  owners ;  and  that,  with  a  view  to  defeat  that  inie- 
lence,  the  claimant  has  obtained  leave  to  vary  his  claim  in 
this  court,  and  to  shew  other  owners.  This  is  a  very  ex- 
traordinary occurrence ;  and  though,  so  far  as  counsel  are 
concerned,  it  has  been  explained  to  my  entire  satisfaction ; 
the  claimant  himself  does  not  seem  so  easily  to  be  justified. 

A  careful  exammation  would  present  farther  grounds  for 
doubt ;  but  as  these  are  peremptory  in  my  mind,  I  aflirm 
the  decree  of  the  District  Court  with  costs. 

^  Dearu  termed. 

G.  BMee  for  Vniied  States. 
S«  Hubbard  for  claimants. 
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After  the  decree  of  condeanmtkNi  id  die  Dii<rict.  Oowt 
was  affirmed  in  the  Circuit  Court,  the  property  having  beeft 
deKy«red  to  the  claimasta  b j  ordter  ^  <be  Diitrict  Court, 
vpon  a*fooad  bmg  gives  to  reapond  (be  appraiaed  viiwe^  im 
eaae  of  find  coftdemnatioo, 

Blake,  attorney  for  the  United  Siaies,  moved  for  judg- 
ment on  the  bond,  and  for  execution  for  the  appraised 
value  and  costs ;  and  founded  his  motion,  1,  on  the  act  2 
March,  1799,  ch.  128,  sect.  89^;  2,  on  the  general  course 
of  the  admiralty  in  proceedings  where  the  property  had 
been  delivered  on  bail. 

Hubbard  for  the  claimant  objected,  that  the  prosecution 
in  thhi  case  was  grounded  on  the  act  of  28th  June,  18t>9, 
ch.  9,  and  therefore  there  was  no  foundation  for  the  appli- 
cation under  the  89th  sect,  of  the  act  of  1799.  And  he 
Itnther  contended,  that  the  court  had  no  authority  to  deliver 
the  property  on  bond  in  a  case  of  this  nature ;  and  the  cir- 
ctttnstance,  that  statute  provisions  were  made  in  certain 
specified  cases,  shewed  the  non-existence  df  the  authority 
la  afl  others. 

STORY9  /•  i  tindefstand,  that  in  aH  proper  cases  of 
aeiaore^  under  whatever  statute  ttade,  flie  invariabie  prac- 
tice in  the  District  Court  has  been,  to  take  bonds  far  tlie 
property,  whenever  application  has  been  made  by  the 
cllima(ftt  for  thfe  pmrpiose.  No  doubt  has  hitherto  existed, 
ireapecthg  the  rig^it  of  Aat  conrt  to  take  such  bonds,  m  to 
grant  judgment  and  award  executien  in  the  aummary  manner 
stated  in  tfie  89lh  sect,  of  flie  act  of  17M,  and  now  ncioved 
for  on  behalf  of  the  VnUed  Siaiea.  That  practice  I 
understand  has-been  recogntsed  and  sanctioned  by  my  pre- 
decessors  in  tiiis  court ;  and  I  should  not  now  feel  at  liberty 
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io  dfeftrb  ufMa  iBght  ^ronads  a  praclioe  ••  wdl  floMMi 
wfattlever  might  be  1117  owb  ifaprestteaB  as  to  iis  regulvk^* 
The  practtoe  liaB  been  of  great  pablic  caaveBieBce»  ttid  lo 
datfltaats  ia  particular,  it  has  beea  peculiarlj  iieaeficial. 

The  preaent  claimant  made  a  vahialiiry  appUealiaii  liar  4 
deUrery  of  the  pr opertj,  aad  obtained  it  by  as  order  of  the 
eeorf,  upon  giviiig  a  bend  to  respond  the  appraised  Talua^ 
according  to  a  practice  of  the  court,  of  arhich  he  could  not 
be  ignoraat.  The  effect  of  that  bond  he  weH  kn^vr,  lind 
he  admitted,  by  his  own  course  of  proceeding,  that  the  court 
might  apply  its  general  practice  in  summarj  cases  to  the 
present. 

Whether  there  be  any  statute  existing,  which  authorised 
the  deliverj  on  bond  or  not,  is  not  in  my  judgment  material. 
ThH  cause  was  a  civil  cause,  of  admiralty  and  maritime 
jurisdiction,  and  nothinig  can  be  better  settled,  than  that  the 
admiralty  may  take  a  fidyusBory  caution  or  stipulation  in 
cases  in  rem,  and  may  in  a  summary  maimer  award  judgment 
and  execution  thereon*  The  District  Court  possessing  thia 
jurisdiction,  and  being  fully  authorized  to  adopt  the  process 
and  modes  of  proceeding  of  the  admiralty,'  had  an  undoubted 
right  to  deliver  the  property  on  bail,  and  to  enforce  a  con« 
ibrmity  to  the  terms  of  the  baihnent. 

In  what  manner  this  security  is  taken,  whether  by  a  seal- 
ed instrument,  or  by  a  stipulation  in  the*  nature  of  a  recog- 
nizance, cannot  affect  the  jurisdiction  of  the  court.  With* 
out  doubt,  unless  a  different  rule  were  prescribed  by  statute, 
the  best  coarse  would  have  been  to  take  an  admiralty  stip- 
idation.  But  a  bond,  even  supposing  it  were  void,  as  such, 
which  is  not  admitted,  might  yet  be  good  as  a  stipulation." 
In  all  eases  of  this  nature,  the  security,  whatever  may  be  its 
foim,  ia  tilken  by  order  of  court  upon  tbe  voluntary  appllca- 

>A€tZ  May^  1792,  c&.  36,  t.  2. 

3  Cm4k.  yu  lMom^%  ML  118.-*Sm  ate  1 B,  Bl  16i 
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tkm  of  Ae  pMrty-,  and  therefore  is  apttd  aeta»  Having 
jurisdictios  of  the  priiicipal  cause,  the  court  must  possess 
jorisdiclioii  over  all  the  incidents,  and  may  by  momtion^ 
attachment  or  execution,  enforce  its  decrees  i^ainst  all  who 
become  parties  to  the  proceedings. 

As  the  District  Judge  concurs  in  tlus  opinimi,  fet  judg* 
ment  for  the  appraised  value  and  costs  be  entered  against 
the  parties  to  the  bond.  See  3  T.  R.  328.-*^  Salk.  23.~ 
1  H.  BL  164.— 2  Bro.  Civil  and  Aim.  Law,  96. 


Thi  Ship  Abgo  ahd  appurtenances,  Daioel  Hbwes,  Juv.  CJuaimaitt. 

Appeal. 

The  8d  sect  of  the  embargo  act  of  the  9th  Janoaiy,  1808»  ch.  8,  wai  not 

repealed  by  the  act  of  the  Irt  March,  1800,  ch.  91. 
QfthetindofiieeenUy  whiehenoies  fitm  Ibifeitnre;  condenmatkm  on  the 

faetv. 

STOJRF,  J.  The  only  count,  relied  upon  in  the  infor- 
mation, is  for  a  departure  from  the  port  of  Boston^  and  pro- 
ceeding on  a  voyage  to  certain  foreign  ports,  viz.  Halifax 
and  BarbadoeSi  against  the  3d  sect,  of  the  act  of  9lh  Janu- 
ary,  1808,  ch.  8.  The  claim  admits  the  fact  of  proceeding 
to  Halifax^  but  alleges,  that  on  the  15th  May,  1809,  the 
ship  departed  from  Boston^  bound  to  a  permitted  port  ia 
the  Wut-IndieSy  having  given  bonds,  and  being  duly  clear- 
ed, according  to  the  13th  sect,  of  the  act  of  Ist  March, 
1809 ;  that  during  the  voyage,  the  ship  was  compelled  by 
stress  of  weather  and  necessity,  to  go  to  Halifax^  where 
she  arrived  the  29th  of  the  same  month  ;  that  by  virtue  of 
the  President's  proclamation  of  19th  April,  1809,  her  sub- 
sequent voyage  to  any  British  port  became  lawful  after  the 
10th  June,  1809,  ahd  she  accordingly  went  to  Barha^, 
doeSf  &c« 


MAT  TERH,  IBie*  ISf 

Updn  the  bjpeaking  of  the  argameot,  it  was  at  flrst  sup* 
poaed,  that  this  count  was  foanded  on  the  18th  sect,  of  the 
act  of  lat  March,  1S09,  ch.  91,  and  it  was  contended,  diat 
even  if  the  defence  of  necessitj  was  not  made  out,  (as  aH 
the  other  facts  were  admitted)  the  vessel  would  not  be  sub* 
ject  to  forfeiture,  as  the  only  remedy,  under  that  section* 
was  on  the  bond  given  on  the  departure  of  the  ship.  I  lay 
all  the  argument  proceeding  on  this  ground  out  of  the  ques- 
tion, as  the  count  is  clearly  founded  on  another  act. 

It  has  since  been  argued,  with  great  ability,  that  the  3d 
sect,  of  the  act  of  9th  January,  1808,  on  which  this  infor- 
mation is  founded,  was  repealed  by  the  act  of  1st  March, 
1809,  ch.  91,  and  if  the  argument  be  correct,  it  i|ndoubt« 
cdly  follows  that  this  prosecution  is  not  maintainable. 
.  In  support  of  the  argument,  it  has  been  assumed  as  a 
general  position,  that  subsequent  laws  respecting  the  same 
subject  matter,  when  repugnant  to  prior  laws,  repeal  them. 
The  propriety  of  this  position  is  not  disputed.  The  only 
question  is,  whether  such  actual  repugnancy  exists  here  in 
such  a  shape,  as  leaves  no  reasonable  doubt  of  the  legisla- 
tive intention.  For  a  presumed  legislative  intention  of  re- 
peal is  the  ground,  cm  which  rests  the  maxim  ^*  legu  po9t^ 
-riores  priores  conirariaa  abrogant.*^ 

It  is  exceedingly  to  be  regretted,  that  the  Legislature 
have  chosen  to  express  themselves  in  so  loose  and  inartifi- 
cial a  manner,  and  to  leave  so  important  a  subject  to  mere 
inference  and  judicial  construction.  .  Yet  the  court  cannot 
avoid  the  difficulty,  and  must  content  itself  with  the  obscure 
and  wavering  lights,  which  are  thinly  scattered  through  the 
act. 

The  sections  of  the  act,  which  have  been  chiefly  relied 
on  In  the  argument,  arc  the  12th,  13th,  14th,  and  16th.  The 
12th  declares,  that  so  much  of  the  act  laying  an  embargo, 
&c.  an  forbids  the  departure  of  vessels  owned  by  citiaeip 
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of  the  United  StcUes,  and  the  expovtatioD  of  domestic  and 
fbreign  mepcboodize  i»  any  fortign  ptni  or  place^  shall  be 
repealed  after  the  15th  of  March,  1809,  except  ao  br  ae 
tliej  reUaie  to  Oreai-Briiain  and  Francty  or  their  depevk^ 
dtneies.  Th»  legal  effect  of  thie  eoactment,  at  first  \ieWf 
iroiiid  Hodoubtedlj  aeem  to  be,  that  die  embargo  acts  were 
left  in  folt  force,  aa  to  Oreal'Britai$i,  France^  and  their 
dependencies,  and  were  repealed  aa  to  ail  the  rest  of  the 
world.  At  leaet,  it  ia  difficult  to  gi^e  anj  exact  sense  and 
meaning  to  the  terma,  aoleas  thU  be  the  true  construction* 
For  there  are  no  provisions  in  those  acts  exclusively  di- 
rected against  Chreat^BritcUnj  or  France,  or  their  depea* 
dencies.  By  the  operation  of  this  clause,  the  bonds,  re- 
quired in.  ordinary  cases  by  the  embargo  law,  would  have 
been  completely  at  an  end,  aa  ta  voyages  to  permitted  ports* 

The  13th  sect,  therefore  declares,  that  during  the  con- 
tinuance of  BO  much  of  the  embargo  acts,  as  is  not  repealed 
hy  that  act,  no  vessel  bound  to  a  foreign  port,  with  which 
commereial  intercourse  shall,  by  virtue  of  that  act,  be  again 
permitted,  shall  be  allowed  to  depart  for  such  port,  unless 
a  bond  be  given,  with  condition,  that  the  vessel  shall  not 
have  the  port  without  a  clearance ;  nor,  when  leaving  the 
port,  shall  proceed  to  any  port  of  Oreai'Britain,  France^ 
or  their  dependencies,  nor  be  directly  or  indirectly  engaged/ 
during  the  voyage,  in  any  trade  with  such  port,  nor  shafl 
put  any  article  on  board  of  anj^  other  vessel  These  are 
fthnost  an  exact  copy,  of  the  prohibitory  words  of  the  3d 
eect.  of  the  act  of  9th  January,  1808,  ch.  8. 

If  the  act  had  stopp^  here,  the  whole  coasting  and  fish- 
ing  trade  would  have  been  subject  to  all  the  restrictions  of 
the  embargo  acts,  and  therefore  the  14th  sect,  expresnly 
repeals  so  much  of  these  acts,  as  compete  vessels  owned  by 
citizens  of  the  United  States,  bound  to  another  port  of  the 
UnUed  States,  or  vessels  licensed  lop  the  coasting  trade  or 


the  rerenae  oficcn; 

merely  oo  accoml  ef  Ae  aabBC  ef  Aor  car^  viih 

«xceptioo  of  toch  pttniiiDi 

to  fore^  terrilMiet,  cir  i» 

•acii  dtftricte. 

This  clause  wMild  hare 
Tetseh  froB  aD  die 
the  15th  sect.  i—nwCateij  takes  up 
Aat  DO  Tesscb  ewned  bj 
bound  to  another  pert  ef  the 
ccMWtiiig  trade,  shall  be  alawed  tm 
tike  Crm/«d  SiakM,  nor  sfadi  iweiTe  a 
it  be  bwftti  fe  pvt  en  board 
wares,  or  merchaiMfiae,  oala 
tIousIj  obtaioed  fiooi  the  proper 
ft  bond,  prescribed  b j  the 
&at  the  Teasel  shsl  aot 
pbM^e,  and  that  the  cargo  shsl  be 
Iha  OiHlcd  States. 

The  16th  sect.  prsTidcs, 
•eaachof  the 
mo  J  aUf  or  Tesoel 
AaCn,«rithoirta 
an /Ae  fliamier  prorUed  by  loav, 
wkhher  cargo,  shal  lie  wboOf 

BOOB   ISSQ   OD  QHS  SOCOOB,  aO^COaDI^BHSr  VVflsHI  OSES    fHWr^ 

•MS  applicabk  to  Ae  asBM  cases,  SB  the  ad  sect,  of  the  ad 
#r  Ml  Ittnaryv  tM^  mi  therc&ie  tkat  bc»g  a  p«rf  mm^ 
isrM,  the  btftsr  is  repesled  bj  Ae  (nrsser.  Gerlaiaiy  the 
cisiisoo  wB  Bstbe  coatf ceded  to  be  wboly  f epiigftHri,  il- 
fliough  thejr  aaj  be  held  io  apply»  ia  soose  bisfaTcs,  is 
the  same  bctm.  Bat  becaose  the  proririoss  of  diCcreaft 
acts  maj,  ooder  certam  circmnstaiiccsy  ^ffij  to  the 

V9A*  !• 
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subject  matter,  it  does  not  follow  that  they  are  to  be  con- 
strued  as  tolallj  repugnant,  unless  thej  cannot  be  construed 
as  cumulative.  And  where  several  acts  exist  on  the  same 
subject,  the  last  does  not  repeal  the  former,  unless  it  be 
couched  in  negative  terms,  or  when  its  matter  is  so  clearlj* 
repugnant,  that  it  necessarily  implies  a  negative.  ^  But  I  d«» 
not  relj  on  this  rule. 

On  a  careful  attention  to  this  section,  I  am  satisfied,  that 
it  applies  to  the  cases  enumerated  in  the  13th  and  15th  sec- 
tions, and  none  other.  The  words,  *'  in  the  manner  pro^ 
vided  by  law"  seem  to  me  to  refer  to  the  departure  witiw 
out  a  clearance  or  permit,  as  well  as  to  the  giving  of  bonda^ 
in  the  cases  stated  in  those  sections.  If  this  be  the  true 
construction,  it  avoids  most,  if  not  all  of  the  difficulties  and 
repugnancies,  which  have  been  so  elaborately  urged  by  the 
comnsel  for  the  claimants. 

It  is  said,  that  the  reniedy  intended  by  the  Legislature  m 
cases  like  the  present,  where  the  vessel  proceeded  to  aa 
illicit  port,  is  the  forfeiture  of  the  bond,  and  that  when 
other  forfeitures  have  been  intended,  express  provision* 
have  been  made  for  this  purpose.  This  reasoning  however 
leaves  the  original  question  untouched ;  for  as  it  was  com* 
potent  for  the  Legislature  to  provide  such  forfeitures,  stiB 
the  inquiry  returns,  whether  the  Legislature  have  not  so 
expressed  their  will. 

Much  has  been  said,  as  to  the  repugnance  of  the  IStii 
sect,  of  the  act,  where  it  refers  to  the  2d  sect,  of  the  acf  of 
9th  January,  1B09,  ch.  72,  and  if  the  present  forfeiture 
were  claimed  under  the  latter  section,  it  would  deserve  great 
eonaideration*  But  all  arguments  derived  from  sources  of 
this  nature  are  liable  to  great  objection,  when  they  encouifef 
tnr  the  positive  enactments  of  a  leading  sectioDi. 
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Now  if  the  construction  contended  for  hy  the  claiaiant 
be  true,  it  will  follow,  that  the  embargo  acts  were  repealed, 
not  onlj  as  to  foreign  countries,  but  even  as  to  Oreat-Bri' 
tain  and  Frasice,  and  their  dependencies.     Unless  the  pro- 
visions of  these  acts  remain  in  full  force,  as  to  those  coun- 
tries, it  is  difficult  to  find  in  anj  other  act  a  prohibition  of 
trade  with  either.     There  is  no  clause  in  the  non-intercourse 
met  of  1st  March,  1809,  directly  inhibiting  a  departure  for^ 
or  exportation  to  those  countries,  unless  it  be  in  the  12th 
sect.     It  has  indeed  been  ingeniously  urged  bj  the  counsel 
for  the  claimant,  that  the  exposition  of  the  12th  sect,  as- 
sumed hy  them,  maj  well  be  maintained  by  holding,  that 
the  embargo  acts  are  altogether  repealed,  as  far  as  thejr 
inapose  penalties  and  forfeitures,  and  that  a  mere  naked  em- 
bargo and  interdict  of  trade  remained  as  to  Crreat-Britam 
and  France,  without  anj  other  vindicatory  sanctions,  than 
those  contained  in  the  16th  sect.     But  if  such  had  been  the 
legislative  intention,  the  natural^  course  would  have  been  to 
have  repealed  all  those  acts,  and  to  have  enacted  a  direct 
embargo,  as  to  Oreat-Britain  and  France.    Instead  of  this, 
the  Legislature  declaire,  that  so  much  of  these  acts,  as  for* 
bid  a  departure,  &c.  are  repealed,  except  so  far  as  they 
relate  to  Oreat-Britain  and  France.     It  is  not  a  mere 
naked  embargo  or  interdict,  but  the  acts  laying  and  regu- 
lating it,  which  are  to  continue  as  to  those  nations.     It  is 
not  simply  the  original  act  laying  the  embargo,  (which  ac- 
cording to  the  argument  would  alone  exist  in  force)  but  all 
the  acts  supplementary  to  that  act^  which  are  excepted 
irom  the  repealing  clause. 

In  order  therefore  to  effectuate  the  manifest  intention  of 
the  Legislature,  as  well  as  the  words  of  this  section,  it  is 
Becessary  to  consider  the  embargo  acts  as  remaining  in  full 
force,  as  to  vessels  bound  to  Oreat-Britain,  Fratice,  and 
their  dependencies;  and  if  in  full  force>  surely  a  vessel 
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departing  from  an  Americao  port,  mod  inroeeeding  lo  i^ 
prohibited  port,  must  be  within  the  parriew  of  the  Sd«  iect« 
of  the  act  of  9th  Jiiraary^  1808. 

In  this  view  it  seecns  to  me,  that  ail  diflkudties  Taiiiib*^ 
VeBsels  bound  to  foreign  permitted  porta,  or  to  onr  owa 
ports,  are  regulated  by  the  act  of  lat  March,  1809.  Vea- 
at  Is  bound  to  prohH>ited  ports  are  restrained  by  the  eflsbargi> 
acts,  and  these  operate  upon  them  in  the  ume  manner,  an 
though  the  embargo  had  not  origiaaH j  extended  beyond  tho 
prohibited  countries ;  or  in  other  words,  the  embargo  acta» 
as  to  all  voyages  to  such  countries,  remain  in  fall  force* 

When  the  court  is  called  upon  to  reject  the  words  of  a 
whole  section,  upon  inferences  deduced  from  supposed  im 
congruities  b  other  sections,  the  case  should  be  too  pal^ 
pable  to  admit  of  doubt ;  and  if  by  any  reaaonabhs  constnio* 
tion,  the  whole  can  be  reconciled,  it  is  an  iodispenaable  dut^ 
to  adopt  such  construction. 

In  my  judgment,  the  Sd  sect*  of  the  act^  en  wUob  thie 
information  is  founded,  was  ui  full  force  at  the  tiaae  of  the 
Argo's  departure. 

She  sailed  after  the  President's  first  prodaaMtkn  wM 
issued,  (19th  April,  1809,)  but  before  it  had  bad  eflfect,  (t» 
wit,  tOth  June,  1809,)  and  consequently  must  be  condesaH^ 
ed,  unless  the  hcis  alleged  in  justification  are  fiiHy  mpported* 

CmttinuUfor  erjuMeaf  on  SJU^hHi. 

This  case  having  been  continued  for  argument  upon  th^ 
facts,  at  the  subsequent  October  term,  the  following  decree 
was  delivered. 

STORY,  J.  The  case  has  now  been  argved  upon  ihm 
fact^,  and  the  smgle  question  for  the  coort  to  decide  is^ 
whether  the  juetificatbn  set  i^  by  the  claim  is  supportoil 
by  the  evidence*    The  claim  allegea  that  the  ship  pmceed* 
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efllo  Htfl{f«r,  m  stated  fat  At  iifavftfio%  bpl  Ai&  it 
occarioMd  bj  stms  «f  vcatter,  aad 
growing  oirt  of  the  accideiitB  of  the  veyage* 

I  need  not «  after  the  lepested 
eonrt,  sfete  thtt  it  is  esefded  iirhMa|ile,lhiivkBie 
doMtitatft^  s  ceie  of  ferietare 
ficatton  or  escoee  is  tAeged  bjr  the 
Id  shetr  sdeh  jmtificatioo  or  okcom 
Me  doobt;  and  if  he  £ul  to  to  do,  m 
most  preriffl. 

It  has  beeo  afgoed,  that  the 
a  -riolafiM  of  Ae  iaip^  aeed  mt€  be 
necessltjr,  Iwt  a oeh  iieta  aod 
indoce  a  pradaat  anatei^  hi  the  cscreise  of  the 
confided  to  him,  to  deviate  far  the  pwpei 
mpAn :  aod  the  caae  haa  tieea  Eheaed  to 
tioD  oader  a  poKey  of  iasoruice.  Itanjbo 
the  neoesaltj  which  w3l  exeaae  or  josfify  a 
law  in  caaea  of  this  artare,  seed  mit  be 
pbjskal  view ;  bot  it  caa  aerer  be 
llleftet^  whkhwiri  excnae  adeviatioaiacttaaefi 
wHI  eoasfitate  aa  escaae  far 
pabfc  km.  The  caaea  ma  totaljr 
from  tboflatofe  of  the  coirtract  of 
tiioritf  io  (ho  naater,  to  act  iqioa  eiaergeaeiea,  for  tte 
ollt  of  all  parties ;  aad  if  he  act  bammjiie^  and  with 
aMe  JKscrotiony  he  acts  withm  the  scope  of  that  aathoritf  ;^ 
bat  where  the  kw  imposes  a  prohibitioa^  It  is  aot  Mk  to  Ae 
dhcretion  of  the  citizen  io  complj  or  aot;  he  is  boand  to 
die  twerj  thing  in  bis  power  to  avoid  sa  inEriagenient  of  it. 
Tha  aeeesslty  which  will  escose  lun  for  a  breach,  naM  be 
iBSlMtand  imfninenf,  it  arast  be  such  aa  leares  hhn  witbaot 
bope  4>y  ordhiarj  menis  to  compfy  with  the  reqaisicions  of 
ttafaar*    ilmtat  be  aadn at  leasts  as  eaoMl allow  adilfar- 
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tat  course  without  the  greatest  jeopardj  to  life  and  prop 
ertj.  He  is  not  permiitedi  as  in  cases  of  insurance,  to 
seek  a  port  to  repair,  merely  because  it  is  the  most  conve- 
nient^  and  the  moat  for  tJie  interest  of  the  parties  concerned. 
He  is,  on  the  contrary,  bound  to  seek  the  port  of  safety 
which  first  presents,  if  it  be  one  where  he  may  go  without 
▼iolatioo  of  the  law.  In  a  word,  there  must  be,  if  not  a 
physical,  at  least  a  moral  necessity,  to  authorize  the  devia- 
tion. Under  such  circumstances  the  party  acta  at  big 
peril ;  and  if  there  be  any  negligence  or  want  of  caution, 
toy  difficulty  or  danger  which  ordinary  intrepidity  might 
resist  and  overcome,  or  any  innocent  course,  which  ordina- 
ry skill  might  adopt  and  pursue,  the  party  cannot  be  held 
guiltless,  who,  under  such  circumstances,  shelters  himself 
behind  the  plea  of  necessity. 

Now  in  the  present  case  I  must  say,  that  the  evidence  it 
in  no  degree  satisfactory,  as  to  the  existence  of  any  neces<* 
iity  for  the  voyage  to  Halifax.  The  witnesses  for  the 
claimant,  whose  depositions  are  before  the  court,  give  tes- 
timony, which  at  most  is  loose,  inaccurate  and  awkward. 
The  deposition  of  the  mate,  which  is  mainly  relied  on,  pre- 
sents a  very  feeble  case.  The  account  which  he  gives  of 
the  storms  is  very  mild,  compared  with  the  usual  exaggera- 
tions in  these  cases.  The  wind  does  not  appear  to  have 
been  very  violent ;  the  deck  load  was  not  thrown  over- 
board ;  no  sails  were  lost,  no  spars  sprung,  no  rigging  injur- 
ed. The  leak  is  no  where  represented  as  serious,  and  one 
hand  could  always  keep  the  vessel  free ;  the  tar,  which  is 
said  in  some  degree  to  have  choaked  the  pumps,  does  not 
appear  to  have  presented  insurmountable  obstructions* 
On  arrival  at  Halifax^  it  is  not  pretended  that  any  serious 
leak  was  discovered  ;  the  upper-works  were  examined,  and, 
says  the  mate,  '^  the  caulker  was  round  the  vessel,  and  I 
heard  hfm  caulking  her,  as  I  thought,  but  I  did  not  see  him 
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drire  wsj  (Mkni  m  her,  awl  he  nid  he  eorid  Bot  find  tn^ 
mafertml  leak  m  her.**  Tet  h  BeenB  the  leak,  if  any  where, 
was  in  the  opper  works,  far  on  Gghtenii^  the  ship  it  was 
greaflj  diiiiiiiished.  Besides,  the  whole  deposifioB  is  es- 
seotiaOj  defecfire  id  the  most  importaiit  particvhra.  It 
comes  from  the  penoo  who  nsoallj  keeps  the  log-book,  aad 
from  whom  we  are  eotilled  to  expect  a  fidl  and  miniite  w>  v 
coant  of  the  state  of  the  weather,  the  courses  of  the  Mp^ 
*  the  length  of  the  gales,  aad  the  general  trsDsactionsoobosrd 
daring  the  period  in  which  the  disasters  are  alleged  tohcfw 
occnrred.  I  might  add  also,  that  the  log  book,  a 
terial  document,  is  not  prodaced,  and  as  it  is 
for  in  cases  of  this  natore,  its  absence  does  not  add  to 
general  confidence.  But  independent  of  these 
there  are  certain  intrinsic  difficoHies  in  this  case, 
I  cannot  relieve  mj  mind. 

In  the  first  place,  the  owner  was  at  Bottom  abont  the 
time  of  the  Tessel's  sailing,  and  thoo^  die  arrived  at  flisK- 
fax  in  eight  dajs,  he  met  her  there  on  her  arriraL  No  ne» 
count  is  given  of  his  jonmej  thither,  nor  of  its  object.  He 
appears  there  without  surprise  to  the  captain  ;  and  a  snpei^ 
cargo  is  pot  on  board  at  Halifax^  who  accompanies  Ae 
ship  to  the  West-Indies.  I  think  it  Is  diflkdt  to  resist  the 
impression,  that  there  was  somethii^  like  precuncett  in  these 
circumstances  ;  at  least  it  throws  a  shadow  over  the  canse 
which  has  not  been  attempted  to  be  removed. 

In  the  next  place  the  ship  nra  down  the  whole  eastern 
coast  of  the  Uniied  States.  The  winds  were  very  favon> 
ble  for  her  to  go  into  any  eastern  port  to  refit,  jet  no  eflfiMrt 
was  made  for  this  purpose,  and  no  reason  is  assigned  why 
it  was  not  done.  Surely  no  master  of  ordinsry  skill  coold» 
without  cause,  be  guilty  of  so  gross  a  misbehavior,  as  not 
lo  make  a  port  m  the  United  States^  when  so  many  lay  is 
liis  way^  and  the  strong  injunctions  of  the  law  pressed  open 
^inik 
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Tbete  ve  fome  other  Btriking  singulvitiei  in  tb«  cfi^ 
but  I  will  not  spend  time  in  commentiRg  upon  tfaenii  because 
the  foregoing,  left  as  they  are  without  explanation,  would 
perhaps  be  decisive.  But  when  we  take  into  consideration 
the  depositions  introduced  by  the  United  States,  of  three 
of  the  crew,  it  is  altogether  unreasonable  to  expect,  that  the 
court  could  be  free  from  doubt*  Some  exceptions  have 
Ibeen  taken  to  apparent  incongruities  and  exaggerated  stato^ 
ments  made  by  some  of  the  witnesses.  Perhaps  these  ex« 
eeptiotts  are  well  founded ;  but  admitting  their  force,  still  tar 
ken  with  all  their  imperfectionB  on  their  head,  the  depositions 
0ontatn  in  general  a  substantial  coincidence,  as  to  material 
Aicts,  which  I  must  say  are  either  corroborated,  or  not  fully 
Mniradicted  by  the  testlnu>ny  on  the  other  side.  Now  if 
these  depositions  are  believed,  there  is  no  longer  any  doubt 
in  the  case;  the  justification  is  wholly  unsupported. 

On  the  whole,  I  am  satisfied  that  the  decree  of  the  Dis- 
trict Court  ought  to  be  reversed,  and  that  the  ship  and 
appurtenances  should  be  condemned,  with  coats,  to  tbe 
Uuaed  8t0tee. 


DuHan  for  the  claimant. 

O.  Blake  for  the  United  States. 


■liba  Havok,  IzseoTBix  e»  NAVHAintL  HUtcm^^m^tm  Gmmmb  W. 

Kmrsk 


Tht  pendoiey  of  a  eoofldinQD  of  iptolvoMy  b  ao  bur  to  a  tctrf  /Ittim  ag^m^ 

an  administrator  on  a  jodament  had  as&inst  him. 
If  ^^ mrdtd^  aid  b^on  JMigwMt,  tte ddtodaaH  die,  aad  Ms  iiiiairiirditot 


tfacraoo,  and  be  returned  oniatitM,  on  Mun/adu  vfunst  tbe  adminwitrar 
tor,  be  may  weU  plead  DO  aoeti,  or  faMohreBc^y  fer  be  bad  00  tloe  to  jplcsi 
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neat  ontil  after  a  tdrtfaem  aguoat  the  ■dminutnter. 


STOHF,  J.  delivered  the  opinion  of  the  coart. 

This  IS  a  scire  facias^  brought  by  the  plaintiff  as  execu- 
trix of  NathwAiel  Hatckj  to  charge  the  defendant  de  bonis 
propriis  with  the  amount  of  a  judgment  recovered  against 
him  ad  administratoi^  with  the  will  annexed    of  Thomas 
Ntwton  deceased.     The  declaration  alleges,  the  recovery 
and  judgment  to  have  been  had  in  the  Circuit  Court  of  the 
United  StaieSy  ai  October  t«nn»  1809,  for  the  sum  d[ 
^1276,66  debt  or  damage,  and  |86,95  costs  of  suit,  and  that 
execution  duly  issued  thereon  on  the  28th  of  April,  1810, 
upon  which  a  return  was  made  of  nulla  bona  testatoris. 
The  scire  facias  issued  on  the  26th,  and  was  served  on 
the  3lBt  of  July,  1810.    To  this  the  defendant  has  pleaded 
in  substance :    That  the  original  suit  was  commenced  and 
tried  in  the  lifetime  of  said  Thonuu  EustiSy  and  after  trial 
and  before  judgment  the  said  Thomas  Elusiis  died,  where- 
upon the  said  George  took  administration  with  the  will  an« 
Bexed,  and  took  upon  himself  the  defence  of  said  suit,  and 
afterwards  judgment  was  rendered  as  aforesaid.     That  tho 
Mtate  of  sdd  T%omas  beitig  insolvent,  on  the  3d  day  of 
BeptembtTy  1810,  a  commission  of  insolvency  duly  issued 
from  die  Prdbate  Court  of  Middlesex  county,  which  com* 
mission  is  yet  pending  in  due  course  of  law.    To  this  plea 
ftere  in  a  general  demurrer  and  joinder. 

In  support  of  the  detnurrer  it  has  been  argued,  that  the 
jbflea  Is  bad,  becMse  it  does  not  state  any  bar  to  the  actioii; 
mr  it  is  nowher^  averred,  that  the  estate  is  absolutely  in* 
iolv^at,  and  unless  it  be  the  remedy  at  law  is  not  gone. 

And  this  obj^ctioD  aeema  perfecdy  well  founded.  If  this 
liad  been  an  origintd  writ  brought  against  the  administrator, 
before  aH  apparent  insolvency,  (which  exists  where  a  com* 
aiiasioii  has  issued^)  he  might  have  obttiatd  coirtiBUMcei^- 
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until  it  should  appear,  whether  there  were  or  were  not  aa 
apparent  insolvencj.  If  after  such  insolvency,  and  the 
demand  had  not  been  disputed,  such  bsolvencj  might  have 
been  pleaded  in  abatement  of  the  action.  But  in  the  former 
case,  notwithstanding  the  apparent  insolvency,  the  creditor 
would  have  been  entitled  to  judgment,  though  not  to  exe- 
cution. -  And  even  in  the  cas^  of  an  absolute  insolvency 
after  action  brought,  it  can  never  be  a  bar,  save  to.  the  is- 
suing of  execution.'  But  the  present  is  not  an  origin^  su|t 
against  an  administrator,  as  such,  but  is  merely  a  judicial 
frritf  brought  before  the  apparent  insolvency,  to  obtain  the 
fruits  of  a  former  judgment.  And  if  in  any  shape  the  in- 
solvency could  avail  as  a  bar,  it  could  only  be  so  when 
absplute  ;  and  in  the  mean  time,  the  facts  alleged  in  the  plea 
could  only  be  matter  of  continuance.  As  the  consequence  of 
adjudging  the  present  plea  bad  would  probably,  (as  has  been 
intimated)  be  a  motion  to  replead,  and  to  continue  the  cause^ 
for  this  purpose  it  becomes  important  to  decide,,  whether 
in  point  of  law  an  absolute  insolvency  would  ii^  the  present 
case  avail  the  defendant* 

At  common  law,  the  death  of  a  sole  plaintiff  or  defendant 
before  final  judgment,  would  have  abated  the  suit ;  but  if 
either  party  had  died  in  vacation  after  verdict,  judgment 
might  have  been  entered  in  that  vacation,  as  oC  the  prece- 
ding term,  and  it  would  have  been  a  gppd  judgment  at  com^ 
mon  law,  as  of  the  preceding  term.'  But  where  either  partj 
dies  between  verdict  and  judgment,  the  statute  17  Car.  2,  eft. 
8,  enacts,  that  it  shall  not  be  matter  of  errpr^  if  judgment  be 
entered  within  two  terms  after  the  verdict.  The  judgment 
upon  this  statute  is  entered  by  or  against  the  party,  an 

^  Hunl  VI.  WkUiuy  adm^or.  4  Man.  R,  820. 
s  Ihid,  fee  od  15  June,  1784.    I  Mm.  Lan,  182. 
9 2  Sound.  72.  m.^!  SdUc.  87.-1  Ld.  Raym,  695.-2  Ld.  Baym,  766. 849.— 3&0L 
116,159.-3  P.  W,  399.— ITiUtt  427.— Bani«i  206.— 6  T.  R.  368.-7  7.  R,  aO.-€^. 
Car.  509.— 1  Sid,  143.— 2  Tidd.  Fr.  829. 
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ikougk  he  wen  oltfe.*  Bat  Aere  most  be  a  tctre  facimi 
against  the  administralor  to  reriTe  it,  before  anj  execation 
tan  issue;  and  such  tdre  /keuw,  poraiiiBg  the  fimn  of  the 
judgment  shoold  be  general,  as  on  a  coaunon  judgment  re- 
covered hj  or  against  the  original  party  himself.  * 

B7  statute  8  &  9  IF.  a  dk.  11,  if  either  partj  die  after 
Interlocutorj  and  before  final  judgment,  a  $eire facias  to  coo^^ 
plete  the  proceedingB  ShaD  issoe  by  or  against  the  execntor 
or  administrator,  but  upon  this  statnte  the  final  judgment  is 
entered  by  or  against  the  executor  or  administrator,  and  not 
against  the  original  party. '  Under  this  statute  it  has  been 
adjudged,  that  the  pfauntifi'mast  sue  out  liro  ffuccessiye  writs 
<if  scire  facias f  io  entitle  himself  to  take  out  executioa ;  one 
before  final  judgment,  to  make  the  executors  or  ad- 
ministrators parties  io  the  record  ;  the  other  after  final 
judgment,  to  give  them  an  opportunity  of  pleadii^  the 
Irant  of  assets^  or  any  other  matter  that  an  executor  may 
|>Iead  in  his  defence  to  a  scire  facias  brought  upon  a 
final  judgment,  against  his  testator ;  for  it  would  be  unrea- 
Bonable,  that  the  executor  or  administrator  should  be  in  a 
worse  sititatidn,  #here  his  testator  or  intestate  died  before 
final  judgment,  than  they  would  haye  been  in,  if  he  had 
died  after.  * 

I  hare'  flie  rather  examiifed  fuDy  the  proceedings  under 
these  statutes,  because  they  throw  light  upon  amdogoua 
proceedings  in  cor  own  courts. 

The  act  of  Congress  of  24  Sept.  ir89,  ch.  20,  s.  31,*^ 
provides,  that  in  any  suit  in  a  court  of  the  United  Staies^- 
where  either  party  shall  die  before  final  judgment,  his  ex*' 
^cutor  or  administrator,  in  case  the  cause  of  action  shall  by 

«  1  SaOL  42.-2  TSdd,  Pr,  830,  831, 1004. 

9  2Ld.  Rt^m.  1280.— 1  FRb.aQ2.— 2  Tid4.  Pr.  10O4.-*2 Sfimd.  72.  si 

*  2  Tidd,  1004— 1006.— 1  &ft.  42. 
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law  survhre^  fl^iall  have  fuU  power  to  proteciiie  and  dafimi 
(be  aaaia  mitil  final  judgnaaDt,  and  the  court  9re  avthoriaad 
to  hear  aail  dateraiiiia  the  saaia,  aa4  to  vender  judgmeat  for 
or  s^ainat  the  exec^to^  or  admuuitrator,  aa  the  caae  majr 
require.  And  if  on  scire  Jmitu  such  executor  or  adminis* 
trator  shall  ne^ect  to  appear,  final  judgment  maj  be  ren* 
dared  againat  the  estate  of  the  deceased  party  im  the  aavya 
nuumer  as  jf  the  executor  or  administrator  had  irQlunt«rU]r 
made  himaelf  party  to  the  suit. 

This  statute  endliracea  aU  cases  of  death  before  final  judc* 
aokent,  a^d  of  course  is  more  extensive  than  the  statmtea  17 
Cor.  2»  and  ft  &  9  IF.  3.  The  death  may  happen  befare  op 
after  plea  pleaded,  before  9s  after  isstte  joined^  before  or 
after  verdict,  or  befiore  or  after  interlocutory  judgment ;  utA 
in  all  these  cases  the  proceedingB  are  to  be  exactly  as  if  flue 
executor  or  adminktrator  were  a  voluntary  party  to  the  suit* 

The  present  ia  a  case,  where  the  adjvinistrator  became  a 
party  cfhr  ^erdici^  and  I  shall  confine  my  attention  to,  the 
rq^ta  of  the  adminMrtr%tor,  under  thjese  particular  circum* 
tttances.  Now  the  9cirt  facim^  which  issued  origina&y  is 
tins  action,  to  make  ^e  adminiatrator  a  party  to  the  auii^ 
must  hare  been  to  shew  cause  why^the  damagea  assessed 
by  the  jury  should  not  be  adjudged  to  and  recoveredi  bgc 
Ae.  plaintiff*  *  To  such  a  9cirefaciae  could  the  defendant 
have  pleaded  any  plea  of  no  assets,  or  insolvency,  or  jiUm 
administravii  ?  If  he  could,  and  negjlected  it,  then  mani- 
festly he  is  bound  by  thi^  judgment,  a^d  it  would  be  aonr 
cluaive  evidence  pf  assets,  and  the  df  fondant  would  be  ev^ 
topped  to  shew  Ae  contrary.  ^  If  he  could  not,  then,  all 
the  proceedings  in  this,  caqe  have  bibeii  irregBlar,  or  the  i|d« 
ministrator  is  not  now  barred  of  hia  right  to  plead  any  of  the 
pleas  afocesaid. 

•  TbU  Pr.  Armi.  446.--2  SmmA,  6.  uple  2.-/4. 72.  n.— 1  miA.  243.*!  7.  ji 
•388.-^2  T^uld  Pr.  100. 
1*  1  S^rtNitf.'216,2ia«-3  Emi,  2.*^  7.  Jl.  6W.--4  7W.  1^.  921,  W^ 
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tf^m  it  id  aigMd,  tlwl  tim  •douiHttfvttr  to  mA^  tttre 
Jo/M^  (lo  appear  and  thew  cauae,  &c.)  oMdil  aot  ao  haiva 
pleaded,  fiwr  he  iiad  bo  daj  in  cowt  fi>r  thai  pivpeae.  The 
Terdkt  had  beeo  alreadj  giveo»  awi  it  wooU  aeem  »e  el^ 
jection  to  adjudging  the  damages  to  the  plaintiff,  that  there 
were  no  awets  m  the  hands  of  the  aiki^«lrater»  He  weuld 
aliU  be  eotifled  to  judgment,  ahhongh  net  te  ^LCCUtioB.  I» 
the  analogous  cases  in  England,  nnder  the  statute  8  &  1IIF« 
3,  it  is  very  clear,  that  the  administrator  would  not  be  let  ia 
ao  to  plead  on  the  first  scire  foiia^t  sHbough  the  jodgment 
would  be  against  the  administraler  i€  kom$  Icsletom.  But 
tlien  the  plaintiff  could  not  obtain  execution  on  such  judg- 
ment until  a  second  scire  faeim^  to  which  the  administrator 
might  plead  in  the  same  manner,  as  if  the  judgment  had 
been  in  the  lifetime  of  his  testator. 

Upon  principle,  I  can  perceive  no  difference  between 
these  cases  and  the  present.  The  administrator  must  have  a 
v^lit,  at  BOOM  tine,  to  plead  in  Us  own  defcwce  no  asset s^  er 
iasolvtney.  I  do  not  percenre  how,  upon  aiij  acknowRsdg- 
e#  principles  of  pleading,  this  could  have  been  done  by 
hm  in  that  stage  of  the  preeeedf nga  in  whioh  he  became  on 
tibe  ori^nal  scire  faciaa  a  party  te  this  record,  and  if  not 
then,  no  exeewlion  ouf^t  to  have  issued,  untM  after  judg* 
ment  on  a  scire  facias  founded  on  the  original  judgment 
i^nst  him  in  his  capacity  of  administrator*  According  tl> 
fte  English  practice,  the  present  sdte  facias^  being  founded 
on  a  return  to  an  irregnhir  execution^  ought  to  be  quashed, 
file  origittal  execution  set  aside,  and  the  plaintiff  p«t  to  his 
eetre/ociar  against  the  administrator  as  such. 

If,  however,  the  execution  were  to  be  considered  regvlas 
according  to  any  practice  esfablfshed  in  our  state  courts^ 
and  I  know  of  no  such  practice,  still  in  the  present  scire 
fkeias  the  administrator  ought  to  be  let  in  to  alt  the  de- 
fences, which  he  would  have  on  an  originaf  scire  faciM 
againat  higi  on  a  judgment  against  his  testator* 


IM  IIAS9AtiinJSBrm. 

As,  however,  the  case  now  stands  upon  the  pleadmgtf 
before  us,  no  special  order  can  be  madoi  and  we  can  only 
declare  the  defendant's  plea  in  bar  bad ;  and  unless  other 
motions  intervene^  the  judgment  must  be  for  the  plaintiff. 

Ifote. — ^Afterwards  on  motion  the  defendant  had  leaye  to 
withdraw  his  plea,  and  ttie  cause  was  continued  for  further 
answer. 

8.  Dexter  for  the  p!aintiff# 
A*  Ward  for  the  defendant. 


SutAiriiAH  CmmiveBAif  temu  HAaniiOH  G.  Ona.    Writ  of  rigjht. 

Pradioeas  to  gran^Bg  commiwnonn  to  take  evideooe  in  foreign  oonntries. 

\a  HE  tenant  mov^d  for  a  special  commission  to  Great 
BrUainj  to  take  the  deposition  of  John  S.  Copley f  Esq* 
with  instructions,  1.  That  th^  interrogatories  should  be 
filed  in  the  court  here  bj  both  parties,  prerious  to  the  issu- 
ing of  the  commission.  2.  That  the  commissioners  shouM 
be  directed  not  to  admit  anj  additional  interrogatories.  & 
That  neither  parties  nor  counsel  should  be  permitted  to  ap* 
pear  before  the  commissioners.-  4«  That  the  witness  in  con* 
sideration  of  his  great  age,  (75  jears)  should  be  allowed  » 
friend  to  attend  and  assist  him  before  the  commissioners. 

The  motion  was  grounded  upon  the  facts  contained  in  the 
return  of  the  commissioners,  as  to  the  embarrassments,  which 
arose  in  taking  the  deposition  of  the  witness  under  a  former 
commission,  and  the  misunderstanding  of  the  legal  rights  of 
Hie  parties  before  them. 

It  was  argued  hy  the  tenant's  counsel,  in  support  of  the 
motion^  that  as  there  were  no  rules  of  this  court  on  this  sub-- 
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Ject,  the  rales  in  chancerj  fonned  proper  precedents  to  be 
adopted.  That  in  chancery^  when  a  commission  issued,  the 
interrogatories  were  always  considerejj  in  point  of  law,  as 
fil^d  at  the  issuing  of  the  commission,  though  where  the  com* 
mission  was  to  be  executed  within  the  realm,  the  practice 
lad  been  rebxed,  and  it  was  held  sufficieiit  to  file  the  interro- 
gpitoriesat  the  time  of  opening  the  commission,  and  they  cited 
1  Harris f  eh.  Pr.  323.  But  that  this  relaxation  had  never 
been  extended  to  commissions  to  foreign  countries,  and  for 
obvious  reasons,  as  the  interrogatories  would  be  wholly  with* 
put  the  power  and  control  of  the  court,  and  grossly  scandal* 
ous  or  impertinent  matter  might  be  contained  therein. 

The  counsel  for  the  demandant  contended,  that  the  prac** 
Hce,  as  to  filing  interrogatories  at  the  opening  of  the  commis* 
sion,  and  not  before,  was  a  reasonable  practice,  and  founded  in 
good  seqse,  and  was  applicable  to  foreign,  as  well  as  domes- 
tic commissions.  They  cited  Barton^suiiin  Chan.  170, 
and  argued  that  there  were  peculiar  circumstances,  in  this 
case,  requiring  such  an  indulgence. 

The  court,  {Story  and  Davis^  JJ)  were  of  opinion,  that 
the  motion  was  to  the  discretion  of  the  court.  They  had 
no  doubt  of  the  authority  of  the  court  to  allow  interrogato- 
ries or  commissions  to  be  filed  at  any  time,  when  a  proper 
case  was  shewn.  In  many  cases  unless  this  were  allowed, 
as  to  foreign  countries,  there  would  be  a  complete  failure 
of  justice*  The  rule,  that  these  interrogatories  should  be 
filed  here,  was  in  general  reasonable,  as  it  preserved  the 
decoram  and  propriety  of  the  inquiries.  Under  all  the 
cireuiqatances  qf  the  present  action,  they  granted  the  motio| 
as  to  every  part,  but  the  4th,  and  as  to  that,  denied  it* 

Prescoitf  DavU  and  Blake  for  demandant. 
Otis^  Dixt$r  and  Jackson  for  tenant. 
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Uepeatet  oT  the  coutitutiMi  of  the  l/mtal  Sltatif,  a  diictete  of  «  dcb^ 

under  the  lawi  of  the  state  where  it  is  made,  is  good  eveiy  where. 
A  State  Legulatuie  eaaoot  saspe&d  |irooeaB  in  the  courti  of  the  UnUid  States^ 

•DttititlHDI. 

A.88UMP8IT  upon  a  contract  e^Lecuted  in  Boston.  The 
defendant  pleaded  the  pendeocj  of  a  petition  before  the 
liegialatnre  of  Rhode-hlandf  by  the  defendant,  to  obtaitt 
the  benefit  of  the  insolvent  act  of  that  State,  and  an  order 
ef  the  Legislature  thereon,  continuing  the  petition  to  their 
next  session,  and  directing  in  the  mean  time  a  suspension  of 
all  process  against  the  defendant.  Demurrer  and  joiuderm 
The  action  was  commenced  after  the  passing  of  the  order* 

Wkippltf  fisr  the  defendant,  in  support  ef  the  plea,  con* 
tended.  Chat  die  order  of  the  Legislature  of  a  staj  of  pro^ 
eess  was  peremptorj  upon  the  Circuit  Court,  as  well  as 
the  St^e  Court,  and  therefore,  that  the  action  ought  td 
abate. 

Searle  and  Crapo^  e  totdrd^ 

•Tht  IXftrici  Judce,  owing  to  iadiipoiUMQ,  did  not  attaiddadi«  tbe  whole 
fern* 
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STORYj  J.    I  am  of  opinion,  that  the  plea  is  bad.     It 
is  not  competent  for  the  Legislature  of  Rhode-hland  to 
suspend  process  in  the  courts  of  the  Untied  States,  or  to 
bind  citizens  of  other  states  bj  their  orders.     As  this  is  a 
suit  between  a  citizen  of  Massachusetts  and  a  citizen  of 
Rhode-Island,  on  a  contract  made  in  Massachusetts,  it  is 
exceedingly  doubtful,  whether  an  act  of  insolvency,  com- 
pletely executed  under  the  authority  o(  Rhode-Island,  would 
in  this  court  be  held  a  good  bar.     Putting  out  of  view  any 
consideration  of  the  constitution  of  the  United  Sicdes,  a  dis^ 
charge  under  the  laws  of  a  state  may  perhaps  be  held  a 
good  bar  even  as  to  foreign  contracts,  of  an  action  brought  in 
the  courts  of  that  state  ;  because  the  courts  are  bound  by 
such  laws ;   and  the  party  seeking  remedy  in  such  courts 
must  pursue  it  according  to  the  laws  of  such  state.      So 
also  ID  case  of  a  contract  made  in  a  state  between  citizens 
of  that  state,  a  discharge  good  by  its  laws,  may  be  good 
every  where.     But  such  a  discharge  of  a  contract  made 
between  a  citizen  of  another  state  and  a  citizen  of  Bhoder 
Island,  wUhovi  the  jurisdiction  of  Rhode-Island,  may  well, 
in  point  of  Ifegal  effect,  be  doubted.     The  general  rule  is, 
that  a  contract  is  governed,  as  to  its  construction  and  effica- 
cy, by  the  law  of  the  place,  where  it  is  made ;  and  a  dis- 
charge good  there,   wbuld   be  sufficient  in  every  other 
jurisdiction.     But  this  rule  does  not  extend  to  support  a 
bar  to  the  contract,  where  such  bar  happens  to  be  good 
mereljf  by  the  law  of  the  place,  where  the  action  is  brought, 
and  the  party  is  found;  unless  the  courts  within  that  state, 
where  the  remedy  is  sought,  are  exclusively  bound  by  its 
regulations.  However,  on  all  these  points  I  give  no  opinion* 

The  allegations  contained  in  the  plea  might  possibly  af- 
f<Nrd  a  ground  for  a  continuance  of  the  cause,  if  it  were 
certain,  that  the  act  of  insolvency  would  ever  be  granted. 
But  it  rests  in  contingency,  and  even  if  granted,  may  never 
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be  a  sound  bar  to  the  action.  It  would  be  too  much  to 
hold  a  mere  application  to  the  Legislature  a  ground  for  the 
postponement  of  the  rights  of  parties,  who  have  regularclaims 
before  the  court.  I  make  this  suggestioD,  because  it  has 
been  intimated,  that  the  bar,  if  bad,  maj  in  the  discretion 
of  the  court  be  allowed  to  operate  a  continuance  until  the 
next  term,  in  order  then  to  ascertain  the  ultimate  decision 
of  the  Legislature. 

Plea  adjudged  bad^  and  judgmefU  for  the  pUdiUiff* 


Freelofi  SuiTUJMTSW  Artbur  Fbitnbr. 

The  d«clarat20D8  of  the  testator  before  and  at  the  time  of  making  a  willf  aad 
afterwards,  if  lonear  as  to  be  a  part  of  tberes^eite,  areadmiasiUe  tosbeir 
fraud  in  obtaioiDg  the  will.  But  Dot  dedaratioDS  at  any  distance  of  time 
after  the  will  has  been  executed,  espedally  where  the  will  has  always  beeo 
in  the  testator's  possessioa. 

The  declarations  of  the  testator  as  to  his  ftnienHmn  to  alter  his  wfll,  and 
being  prevuled  npon  not  to  do  so,  are  not  admissible  to  Sliew  that  the  will 
was  frandalently  prevented  from  being  revoked,  even  sappodng  that  under 
the  statute  of  wills,  sach  fraudulent  prevention  of  a  revocation  would  avoid 
a  will,  there  being  no  act  or  attempt  shewn  to  revoke  the  wiU^  &c  whidi 
act  or  attempt  was  fraudulently  prevented. 

An  alteration  of  a  pecuniary  legacy  in  the  will,  by  the  legatee  or  a  stranger, 
does  not  avoid  the  wiU  as  toother  bequests.  ■  Querci  whether  it  does  as  to 
any  bequests. 

Where  a  question  arises,  whether  an  aUeratioD  in  a  will  were  made  by  the  origJH 
nal  draughtsman  or  by  a  stranger,  evidence  of  other  writings  proved  by  wit- 
nesses, and  also  of  witnesses,  is  admissible  to  sheir  that  the  peculiariti^  in 
the  alteration  are  soeh,  as  the  party  frequently  used  in  his  ordiuaiy  and 
genuine  handwriting.— Fufe  3  Cos,  Ch.  61.  94. 

T^HiB  was  a  renl  action,  to  recover  an  undivided  seventh 
part  of  certain  parcels  of  land,  described  in  the  dechiration. 
The  title  of  the  plaintiff  was  derived  from  Artkur  Fenntr 
senior,  who  was  her  father,  and  grandfather  of  the  defendant, 
and  who  died  on  28th  Jan.  1788.     The  defendant  ckim- 
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ed  the  property  hy  title  by  descent  from  his  father,  the 
late  Governor  Arthur  Fenner^  who  claimed  it  by  a  dtvise 
from  his  father,  the  said  Arthur  Fenner  senior,  under  a  will 
of  the  testator  made  in  March,  1781,  and  proved  4th  Feb* 
1788. 

The  will  was  attempted  to  be  impeached,  Ist,  as  having 
been  originallj  procured  bj  fraud,  circumvention  and  im- 
position. 2d.  As  having  been  fraudulently  kept  in  force, 
whereas  the  testator  wished  to  revoke  it,  but  was  fraudu- 
lently prevented.  3dly.  Because  the  will  was,  after  the 
testator's  death,  and  before  probate,  altered  by  the  devisee, 
Arthur  Fenner,  in  a  pecuniary  legacy  to  one  of  his  daugh- 
ters, by  inserting  '^seventeen''  in  lieu  of  ^* six  hundred"-— 
and  the  will  thereby  became  void. 

It  was  alleged  on  the  one  side,  and  denied  "on  the  other, 
that  by  the  law  of  Rhode-Island,  a  probate  of  a  will  was 
conclusive,  /kB  well  as  to  real  as  personal  estate.  But  on  the 
counsel  tor^^e  defendant's  expressing  a  willingness  to  go 
into  the  evidence,  and  intimating  that  they  should  reserve 
the  question  ultiinately  for  the  consideration  of  the  court,  if 
the  case  should  require  it,  the  evidence  was  admitted  to  go 
to  the  jury. 

To  prove  the  first  point.  The  plaintiff  offered  to  prove 
by  witnesses,  the  declarations  of  the  testator  to  that  effect, 
made  before  and  at  the  time  of  the  ntiaking  of  the  will,  and 
immediately  afterwards ;  and  the  counsel  then  offered  to 
prove  declarations  of  the  testator  to  the  same  effect,  made 
afterwards  at  several  times  during  the  space  of  the  seven 
last  yean  of  hblife,  and  cited  Srvinb.  Wills,  part  7,  ch.  18, 
p.  540.  (folio.) 

The  counsel  for  the  defendant  objected  to  the  admbsion 
of  the  subsequent  declarations  of  the  testator,  made  so  long 
after  the  execution  of  the  will,  that  they  could  not  be  con* 
sidered  as  a  part  of  the  res  gesta. 


172  RHODE-ISLAND, 

By  the  courts  The  declarations  of  the  testator,  made  be- 
fore and  at  the  execution  of  the  will,  are  admissible  in  evi- 
dence, to  prove  the  point.  And  so  declarations  made  after 
the  execution  of  the  will,  if  so  near  the  time  of  the  execu- 
tion, as  to  be  considered  a  part  of  the  re^  gesta^  or  neces- 
sarilj  connected  with  it.  But  I  shall  not  admit  anj  other 
subsequent  declarations  of  the  testator,  because  such  decla- 
rations are  of  the  nature  of  hearsay,  and  have  never  been 
held  admissible  in  anj  case,  which  is  within  my  recollection. 
The  nature  of  such  evidence  is  exceedingly  suspicious ;  of 
very  easy  fabrication,  and  yet  of  very  difficult  refutation. 
And  the  evidence  ought  not  to  be  allowed  one  jot  beyond 
what  the  authorities  have  already  decided.  Especially  in 
the  present  case,  the  evidence  is  inadmissible,  inasmuch  as 
the  testator  lived  in  the  full  possession  of  his  mind  for  many 
years  after  the  execution  of  the  will,  and  it  is  in  proof,  that 
it  had  remained  completely  in  his  own  possession  during  all 
that  time,  and  was  found  in  his  possession  at  his  death.  If 
fraud  or  imposition  have  been  practised,  it  is  competent  for 
the  plaintiff  to  prove  it  aliunde^  but  it  will  be  too  much  to 
depend  upon  the  light  sayings  of  testators,  made  long  after 
the  deliberate  execution  of  their  wills,  to  set  aside  the  force 
of  their  solemn  and  written  declarations. 

On  the  second  point,  the  plaintiff's  counsel  offered  to 
prove  by  the  testator's  declarations  after  the  executicm  of 
the  will,  that  he  intended  to  give  to  his  son  John^  by  deed, 
a  farm,  which  was  devised  to  his  son  Arthur  in  the  will,  and 
that  he  intended  to  add  codicils  to  his  will,  and  to  give  fur- 
ther legacies  to  his  daughters;  and  that  he  intended  to 
have  had  his  estate  appraised  in  order  to  a  more  equal 
distribution  among  bis  family,  and  that  his  son  Arthur 
had  indifced  and  prevailed  upon  him  not  so  to  do. 
But  the  plaintiff's  counsel  admitted,   that  they  b^d  no 
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As  to  the  third  point,  it  was  apparent  Aat  the  word 
**  seventeen"  was  written  on  an  erasure  in  the  will,  and  the 
principal  controversj  before  the  jorj  was,  as  to  the  time 
when  made,  whether  before  or  after  its  execution* 

But  it  was  contended  hy  the  plaintiff's  counsel,  that  an 
erasure  by  a  devisee,  or  even  hy  a  stranger,  in  a  will,  after 
execqtion,  avoided  it  in  the  whole ;  and  at  all  events,  when 
done  bj  a  devisee,  it  avoided  all  bequests  in  the  will  to  him. 
And  they  cited  PigoVs  ease,  11  Co*  27,  and  Master  vs. 
Miller,  4  T.  R.  320. 

The  counsel  for  the  defendant,  in  replj,  argued  that  such 
erasure  had  no  operation  on  the  will,  except  as  to  the  alter- 
ed legacy.  If  the  alteration  was  made,  and  the  original  legacy 
was  known,  it  should,  on  the  probate,  be  restored,  otherwise 
the  probate  would  be  conclusive.  ^  If  the  original  legacy 
could  not  be  known,  or  perhaps  ii  altered  by  the  legatee 
himself,  it  might  be  void  as  to  that  particular  legacy,  but  it 
would  stand  well  as  to  the  residue  of  the  will :  and  they  ci- 
ted  Hyde  vs.  Hyie^  1  Eq.  Abr.  4^5^  1?  Vin.  Faii.  P.  38, 
41.  Shep.  Tottc&.  55.  They  fitfther  urged,  that  the  pre- 
sumptiotf  of  law  was,  that  the  erasure  was  made  before  the 
execution  of  the  will,  -unless  the  contrary  appeared. ' 

By  the  court.  Supposing,  that  in  Riiode-hlandy  the  pro- 
bate of  a  will  is  not  conclusive ;  (on  which  I  give  no  opin* 
ion)  an  erasure  or  alteration  in  it  after  execution  does  not 
avoid  the  will  in  toto*  If  the  interlineation,  &c.  be  made 
by  a  stranger,  and  the  original  legacy  be  known,  it  will  have 
no  legal  effect,  and  the  legacy  willbe  still  recoverable,  and 
ought  to  be  proved  as  it  originally  stood.  If  made  by  the 
legatee  himself,  at  most  in  odium  spoliatoris  it  will  only 
avoid  the  legacy  so  altered,  but  it  cannot  destroy  other  be- 

1  4  Bum's  EccUs.  Ian,  49,  wbo  cites  1  P.  fTtU.  388, 2  rem.  8, 17. 
s  5ftqi.  7\wcft.  55.— 13  FtA.  fmX,  41. 
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In  the  course  of  the  L^,  the  plaintiff's  counsel  offered 
witnesses  acquainted  with  ths  hand-writing  of  the  scribe^ 
who  drafted  the  wRI,  to  prove  that  the  altered  word  was  not 
in  his  hand-writing,  and  the  witnesses  mainly  relied  on  the 
manner  of  forming  the  letter  <'(,"  and  the  use  of  double  hy- 
phens. To  rebut  this  evidence,  the  defendant  i^red  wit- 
nesses, who  were  well  acquainted  also  with,  and  swore  to 
the  scribe's  hand-writing,  and  who  swore  that  certain  deeds, 
&c.  then  in  their  possession,  wUch  they  produced  to  the 
jury,  were  the  hand-writing  of  the  scribe,  and  contained  th« 
peculiarity  as  to  the  <M,"  and  the  hyphens  observable  in 
the  will,  and  that  they  had  frequently  known  the  scribe  to 
write  in  this  manner* 

The  plaintiff's  counsel  objected  to  the  production  of 
these  deeds  to  the  jury,  because  it  was  a  mere  comparison 
of  hand-writing. 

Tfce  Court  overruled  the  objection.  Nothing  is  clearer 
than  that  this  is  not  a  mere  comparison  of  hands.  The  wit- 
nesses swear  as  to  facts  and  peculiarities  of  hand-writing, 
and  produce  the  best  possible  proof  of  their  own  accuracy. 
The  evidence  goes  completely  to  rebut  the  testimony  on 
the  otber  side ;  and  it  rests  on  the  same  basis  as  the  admis- 
sion of  witnesses  to  prove  hand-writing  in  ordinary  cases. 

<  SuHamu  vi.  Haum^  2  Fffn.  441.— PoriMr  ▼!.  Jtk,  1  Fe/n.  396. 
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A  great  deal  of  evidence  was  offered  in  the  course  of  tbe 
trial  in  favor  of  the  will. 

The  jorj,  without  difficult,  found  a  verdict  for  the  de- 
fendant, and  also  found  the  fact  speciallj  that  the  erasure 
in  the  will  was  made  before  the  execution  of  it  bj  the 
testator.  At  the  trial,  the  counsel  for  the  plaintiff  stated 
an  intention  to  offer  a  bill  of  exceptions  to  the  opinions  of 
the  court ;  but  afterwards,  <m  inquiry  from  the  court,  they 
declined  to  proceed  further.  Vide  6  T.  R.  671.— 8  T. 
JR.  147. 

Bridgham  and  Tristram  Burgess  for  plamtiff- 
S.  Dexter  and  Howell  for  defendant. 
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JOHN  S.  SHBRBURNE,  District  Judge. 
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United  States  tfersus  Johjt  Mash, 


aij,  1869,cb.  72,wu  not  layBd  from  f^ealfaythcnviivdaMeoftlieSd 
•eetioo  oftbe  act  of  28  Jtme^  1809,  cb.  9. 
ntCkautCoiuiciih6  Untied  Siata  hasjnivdktionoveriiidian  oflinee. 

STORY ^  J*  deliTered  the  opinioii  of  the  court. 

This  is  aD  hiforaiatioB  filed  bj  the  United  Siatts  agtdnrt 
anb  defendnLiit,  for  ftn  alleged  violatioti  of  the  first  section  of 
ibe  act  of  9  January,  1809,  ch*  72,  commdnly  called  the  em* 
bai^  enforcing  act.  The  counsel  for  the  defendant  has 
tnoved  the  court  to  staj  idl  Airther  proceedings  on  the  iih 
formation  upon  two  grounds : 

1.    That  the  Circuit  Court  has  no  jurhdiction  orer  th« 

i.  That  if  the  court  has  jurisdiction,  jet  the  hrfbrma^ 
lion  can  no  longer  be  sustained,  inasmuch  as  the  act,  oof 
^liich  it  is  founded,  so  far  as  it  creates  and  punishes  th# 
iUpposed  offence,  has  been  repealed. 

On  the  first  point  the  learned  counsel  has  contended  i 
That  the  present  is  a  suit  for  a  penalty  or  forfeiture,  and 
by  Oe  ju^dact  of  24  Sept.  1789,  sect.  9,  the  District 
Court  has  *<  exclusive  original  jurisdiction  of  all  suits  for 
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penalties  and  forfeitures  incurred  under  tbe  laws  of  the 
United  States.**  If  this  argument  be  correct,  the  jurisdic* 
tion  of  this  court  is  unquestionably  ousted*  But  before  we 
come  to  such  a  result,  it  will  be  necessary  to  examine  with 
attention  the  various  provisions  of  law  on  this  subject. 

It  may  be  conceded,  without  hesitation,  that  the  words 
^*  penalty  and  forfeiture"  are  often  used  in  a  broad  sense,  as 
including  every  description  of  punishments  applied  to  pub- 
lic crimes.  In  this  sense  they  are  often  found  in  elemen- 
tary jurists  of  approved  reputation,  and  the  authorities  cited 
fiilly  support  the  position. '  It  may  also  be  conceded,  that 
the  word  ^^suit"  is,  in  an  equally  enlarged  sense,  sometimes 
applied  as  well  to  criminal,  as  civil  prosecutions.  It  is  so 
applied  in  thie  close  of  the  9th  sect,  of  the  judicial  act  of 
1789,  ch.  20,  when  speaking  of  suits  against  consuls,  &c.  it 
excepts  suits  for  offences  beyond  the  cognizance  of  the  Dis- 
trict Court.  But  it  must  be  admitted,  that  all  these  words 
are  very  often  used  both  in  statutes  and  in  elementary  trear 
tises  in  a  more  restrained  and  narrow  sense. 

The  word  ^^  suit''  is  frequently,  if  not  ordinarily,  coDr 
fined  to  civil  proceedings,  the  word  ^^  penalty"  to  pecu- 
niary mulcts,  and  the  word  "forfeiture"  .to  forfeitures  in  rem* 
It  cannot  be  necessary  to  cite  examples.  Sometimes  indeed 
'*  penalties"  and  *^forfeitures":are  used  as  synonymous,  and 
inasmuch  as  the  same  sentence  had  already  provided  for 
forfeitures  in  rem^  or  seizures,  it  would  seem  th^  such 
was  their  meaning  in  this  clause.  What  then  is  .  the 
sense  in  which  the  words  "  suits  for  penalties  and  forfeit- 
ures" are  used  in  the  section  under  consideration.  It  is  a 
sound  rule  in  the  construction  of  statutes,  that  they  are  tO; 
be  construed  according  to  the  subject  matter  and  conteiLt^ 
and  in  such  a  manner,  as  that  effect  may  be  given  to  everj 
liart  of  the  language  employed ;  and  especially  are  contra^; 

t  4  Ml  Cmmn.  88,  $,  4.-*4  Bl.  Cmm.  387^—2  WM.  Ltd.  $61.  ' 


OCTOBER  TERM,  1812.  17* 

JBction  and  absurditj  to  be  avoided,  if  poflsible.  In  the 
preceding  part  of  the  9th  section,  the  criminal  jorisdictioo 
of  the  District  Court  is  declared  to  be  limited  to  offences, 
"  where  no  other  punishment  than  whipping  not  exceeding 
thirtj  stripes,  a  fine  not  exceeding  {100,  or  a  term  of  im- 
prisonmeot  not  exceeding  six  months,  is  to  be  inflicted." 
It  is  clear,  that  the  Legislature  had  no  intention  to  inclnde 
within  the  description  of  ^  suits  for  penalties  and  forfeit- 
ures,'' crimes  punishable  in  the  manner  above  stated ;  (er  it 
would  be  absurd  to  suppose,  that  it  should  give  a  jurisdic- 
tion over  all  offences  to  an  unlimited  extent,  and  y,et  in  the , 
same  breath  confine  it  to  a  very  narrow  and  shallow  boun- 
dary ;  that  it  should  declare,  that  the  court  might  enter- 
tain an  exclusive  cognizance  of  all  suits  for  penaltks,  and 
jet  should  not  touch  a  suit  for  a  penalty  exceeding  $100. 
The  absurdity  would  be  still  more  glaring,  if  we  consider, 
that  by  the  judicial  act  of  1789,  sect.  II,  the  Circuit  Conrt 
has  exclusive  cognizance  of  all  crimes  and  offences  cogniza- 
ble i^er  the  authority  of  the  United  States^  witfi  few  ex« 
ceptions,  and  has  concurrent  cognisance  of  tliose,  which 
are  cognizable  by  the  District  Court.  It  would  be  quite 
impossible  to  contend,  that  an  exclusive  and  a  concurrent 
jftrisdiction  should  exist  at  the  same  time  in  different 
courts.  It  is  theri  incontrovertible,  that  suits  for  penalties 
and  forfeitures  do  not  include  crimes  and  offences  punish* 
able  by  the  District  Court,  and  if  so,  neither  can  they  in* 
dude  such  as  are  punishable  by  the  Circuit  Court.  The 
words  then  must  be  restrained  to  such  penalties  and 
forfeitures,  as  may  be  sued  for  in  a  civil  action  ;  aa, 
for  instance,  an  action  of  debt,  or  an  information  of 
debt.  For  I  take  it  to  he  clear,  that  an  information 
of  debt  in  the  exchequer  for  a  penalty,  is  as  much  a 
Cvvil  proceeding,  as  ah  action  of  debt. '    Nor  would  it  bo 

a  4U.  Bmnnlt  ti.  Bmwmi,   2  Bm.  4r  Fan.  MZ,  «. 
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true,  that  b  thw  mamier  tlie  juruKlktioii  of  the  court  would 
depend)  not  upon  the  subject  metier,  but  upon  the  luode  of 
pro»e<^uticui»  For  without  question  ell  infractions  of  pubUc 
laws  are  offences ;  and  it  is  the  mode  of  prosecution,  and 
not  the  nature  of  the  prohibitions,  which  ordUuif ilj  distiiK 
guishes  penal  statutes  from  crimiwd  siatut$9*  It  is  laid 
down  as  law  in  Rex  vs.  MalUmd,  ^Strange  &28,  that  where 
a  p^uniary  penalty  is  annexed  to  an  offence,  and  no  mods 
of  prosecution  is  prescribed,  an  indicta»ent  does  not  lie 
thereon ;  but  only  an  information  of  debt  in  the  exchequer. 
Yet  it  seems  admitted,  that  the  court  of  exchequer  h|is  no 
criminal  jurisdiction ;  and  therefore,  if  the  offence  had  beea 
simply  prohibited  without  annexing  a  penalty,  the  King'st 
Bench,  and  not  the  exchequer,  would  have  had  juirisdictsm 
to  punish  it.  Nor  is  it  very  unuinial,  to  let  the  jurisdiction  of 
the  court  rest  on  the  mode  of  prosecution,  and  not  on  the- 
subject  matter.' 

The  inquiry,  tben,'in  the  present  case,  is  narrowed  to  the 
consideration,  whether  the  offence  be  a  public  crime,  pun- 
ishable on  conviction  by  the  court,  or  a  penalty  exclusively 
to  be  prosecuted  in  a  civil  action.  The  language  of  the 
first  section  o[  the  act  of  180e,  eh.  72,  applicable  to  this 
point,  declares  <<  that  the  offenders,  their  aiders  and  aba- 
tors, shall  upon  conviction,  be  adjudged  guilty  of  a  higli: 
misdemeauor,  and  fined  a  sum  by  the  court  betoiee  whkb 
the  conviction  is  had,  equal  to  four  times  the  vahm,"  &e« 
For  my  own  part,  I  cannot  perceive  any  ground,  upon  whicbt 
a  doubt  can  fairly  rest,  that  the  offence  thus  described  wan 
,  intended  to  be  punished  by  the  court  in  a  criminal  proceed* 
ing.  It  declares  that  the  illegal  act  shall  be  adjndgtd  a, 
high  misdefneanor^  the  very  language  ordinarily  employed 
by  the  l^egislature,  to  designate  an  oflbnoe  puniAhaUe  in  n 
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orioBiid  fom.  It  aOiides  to  the  eanvietion  of  the  offendera, 
a  mode  ef  expreasioB  peculkrly  adapted  to  designate  a 
criraioat  judgment,  and  it  states,  that  a  jEne  is  to  be  imposed ' 
by  the  court,  which  is  afanost  invariablj  applied  to  the  act 
of  the  coart  in  pronouncing  a  eriminal  sentence  for  a  pecu- 
iriarj  forfeiture.  I  am  therefore  perfectly  satisfied,  that  the 
Legislature  intended  to  create  an  offence,  which  should  be 
pimbhed  by  a  criminal  prosecutbn.  Nor  does  die  12th 
section  of  the  act  in  any  degree  shake  this  cotistruction. 
It  declares,  that  all  penalties  and  forfeitures  incurred  by 
farce  of  the  act,  unless  therein  b^ore  otherwise  directed^ 
&c.  may  be  prosecuted,  sued  for,  and  recovered,  by  action 
of  debt,  or  by  indictment  or  information,  &c.  Now,  admit** 
6ig  that  this  oSence  would  be  included  within  the  genera! 
description  of  *^  a  penalty  or  fbrfdture,"  I  am  satisfied  that 
it  is  within  the  exception.  The  defendant,  therefore,  can 
take  nothing  by  this  objection,  even  if  the  ground  were 
open  to  the  consideration  of  this  court.  But  I  consider  this 
pfrint  as  fiilly  settled  by  the  Supreme  Court,  in  the  case  of 
United  Stales  vs.  John  Tyler,  at  die  last  February  term« 
That  was  an  indictment  upon  the  same  clause  of  the  act,  on 
wfakh  the  jury  found  the  defendant  guilty,  and  also  found 
by  tiieir  verdict  the  value  of  flie  goods  exported,  but  by 
mistake  stated  tfiem  as  pot  ashes,  whereas  the  goods  charg- 
ed in  the  indictment  were  pearl  ashes.  The  court  below 
were  divided  as  to  the  question,  whether  the  verdict  was 
svflfeiently  certain,  and  the  Supreme  Court  adjudged  it  suf- 
ficient, and  that  judgment  ought  to  be  for  the  United  States^ 
The  court  would  not  have  given  this  direction,  unless  they 
were  satisfied  that  an  indictment  lay,  and  that  the  fine  was 
to  be  imposed  by  the  court,  and  not  found  by  the  jury  as 
a  penalty. 

The  second  point  has  presented  more  dificulty.    By  the 
19th  section  of  the  act  of  1  March,  IMO,  it  is  enacted, 
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^fbat  the  act  laying  an  embargo  on  all  shipfl  and  vesseh  fat 
the  ports  and  harbors  of  the  United  StateBf  and  the  several 
acts  supplementary  thereto,  shall  be  and  the  same  are  here** 
by  repeated  from  and  after  the  end  of  the  next  session  of. 
Coi^ess."  By  this  claase,  (had  it  stood  alone,)  the  whole 
taibargo  acts,  together  with  all  their  penalties,  forfeitiire8» 
fines  and  fMinishments,  would  after  the  next  session  have 
been  swept  away,  unless  they  had  passed  in  rem  juduM" 
iam.  Of  course,  every  prosecutioD  therefor  depending  be- 
fore any  court  would  have  been  quashed.  ^  Bat  at  the  then 
next  session  the  Legislature  saw  fit  to  interpose,  and  in  the 
Sd  section  of  the  act  28  June,  18Q9,  ch.  9,  inserted  a  saving 
daose,  as  follows :  *^  Provided  that  all  the  penalties  and  for« 
feitures,  which  may  have  been  meurred,  or  shall  hereafter 
be  incurred,  on  account  of  any  infraction  of  the  act  laying 
an  embargo,  &c.  or  of  any  of  die  acts  supplementary  there- 
to,  or  of  the  act  to  enforce,  &c«  the  act  laying  an  embargo, 
&c.  or  of  any  of  the  provisions  of  the  act  to  interdict  the 
commercial  intercourse  between  the  Umted  States  and 
Chreat  Britain  and  France^  and  their  dependencies,  and  for 
other  purposes,  shall  after  the  expiration  of  any  of  the  said 
acts,  or  of  any  provision  thereof,  be  recwered  and  dit* 
iributed  in  like  manner,  as  if  the  said  acts  and  every  pro* 
vision  thereof  had  continued  in  full  force  and  virtue." 

It  is  contended,  on  the  part  of  the  defendant,  that  this  pro- 
viso saves  stich  penalties  and  forfeitures  only,  as  are  recev<» 
erable  by  civil  process ;  and  on  the  part  of  the  United 
States  it  is  contended,  that  it  saves  all  oflfences  of  every 
name  and  nature  created  by  the  enumerated  acts*  This 
question,  like  the  former,  can  be  decided  only  by  a  careM 
attention  to  the  language  of  the  Legislature. 

In  examining  the  various  embargo  and  non-intercourse, 
acts,  three  instances  only  are  found,  in  which  (technically 
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Vpealdog)  a  eiiaie  is  created,  aod  pmwihed  oo  coDvictiMi  bj 
the  court.  The  first  is  in  the  ^section  of  the  act  of  9th 
Jan.  1809,  od  which  this  information  is  founded  ;  the  next 
is  in  the  7th  sect*  of  the  same  act,  where  the  fake  swearing 
'  stated  therein,  is  declared  to  subject  the  part j  to  the  pains 
and  penalties  of  perjurj«  The  third  is  in  the  SKd  sect,  oi 
tiie  act  of  Ist  March,  1809,  where  anj  iUegal  interconrse 
with  any  public  ship  of  Chrtat  BrUain  or  France  is  de- 
clared to  subject  the  offender  to  a  forfeiture,  not  exceed* 
mg  ten  thousand  dollars,  nor  less  fhan  one  hundred  dol* 
iars;  and  to  imprisonment,  not  less  than  one  month,  nor 
more  than  one  jear.  In  all  other  cases,  (and  the  acts  are 
crowded  with  them)  the  ofiences  are  punishable  by.pecu- 
luary  penalties  oolj*  Each  of  the  embargo  and  non-inter- 
f^ourse  acts  contains  a  provision  for  the  mitigation  and  remis- 
won  of  the  penalties  and  forfeitures,  according  to  the  act 
^  Mareh,  1 797,  cfa.  67,  and  also  for  the  distribution  of  the 
same  penalties  and  forfeitures  (except  in  cases  of  seizure 
bj  the  navy)  accordii^;  to  the  revenue  act  of  2  March,  1799^ 
eh.  128/  By  the  former  acts,  the  recovery  of  these  penal* 
ties  and  forfeitures  seems  to  be  prescribed  by  an  action 
or  informstion  of  debt ;  and  by  the  laiter,  by  an  action  of 
debt,  or  by  information  or  indictment.  On  recurring  to  the 
act  of  3d  Mareh,  1799,  sect.  91,  and  the  act  of  3d  March, 
1797,  sect*  1,  the  mitigation  or  remission  in  the  one  case, 
and  the  distributicm  in  the  other,  is  applied  to  ^^fints^  penal*- 
ties,  and  forfeitures,"  which  indicates,  at  least  in  the  mind 
of  the  Legislature,  a  distinction  between  jEttes  and  penalties* 
This  distinction  is  further  apparent  by  the  89th  sect,  of  the 
act  2d  March,  1 799,  where  it  is  enacted,  that  all  penalh'et, 
accruing  by  that  act,  should  be  sued  for  and  recovered  in 
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the  Buiie  of  the  Uniied  SUaieBt  but  fines  are  sUentij  left 
to  be  imposed  by  the  court  in  the  exercise  of  its  ordbitrjr 
jurisdiction. 

The  seme  distinction  Would  seem  to  result  from,  the  hm- 
guage  of  the  14th  sect,  of  the  act  of  9th  Jan.  1609,  where 
a  mode  of  recovery  is  ^cpressly  provided  for  '^  penalties 
and  forfeitures,"  but  is  dropped  apparently  ex  induetria^  as 
to  <<  fines ;"  although  in  the  close  of  the  section  the  Legis- 
lature have  made  a  provision  as  to  testimony  applicable  to 
trials  for  **  fines,"  as  well  as  for  "  penalties  and  forfeittfres." 
But  I  do  not  rely  upon  this  distinction,  because  I  think  Ae 
true  constructbn  of  the  saving  clause  in  question,  must  do** 
pend  less  upon  the  exact  defiutution  of  a  single  word,  than  on 
the  general  scope  of  the  language* 

In  the  first  place,  it  will  not  I  presume  be  contended^  Hiat 
the  clause  saves  any  crimes  punishable  by  any  other,  than 
pecuniary  mulcts.   For  it  coidd  never  be  gravely  presumedy 
that  the  Legislature  intended  to  distribute  the  punishm^it 
of  imprisonment  or  of  the  pHIory  among  those,  whom  ft 
esteemed  its   own  favorites.    Such  a  distribution  mi{^ 
gratify  an  offiinder,  and  pwhq>a  alleviate  his  burthens,  bit 
could  with  no  decorum  or  propriety  be  admitted  to  enter 
hito  legislative  deliberations*    It  would  be  so  absurd,  that 
human  ingenuity  would  be  paraltsed  in  attempting  to  sup 
port  it.     The  crimes  of  illegal  intercourse  with  foreign 
ships  of  war,  and  of  false  swearing  within  the  acts,  thereforei, 
were  without  question  repealed,  and  no  pfosecution  could 
be  sustained  therefor.    U  this  be  true,  I  would  ask,  why 
aot  the  crime  of  illegal  e3qportatio%  upon  which  the  pr^ 
sent  prosecution  is  founded  ?  How  can  the  case  of  a  criaM 
punishable  partly  by  jliie  and  partly  by  tntpritfomncni  bw 
distinguished  from  that  of  a  crime  punishable  wholly  by 
jfine/  If  the  words  *'  penaltijes  and  forfeitures''  are  used  kk   ^ 
an  enhrged  sense,  they  comprehend  both;  if  in  a  resttkledl 
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lentil,  they  include  neither.  And  indeed  the  learned 
counsel  for  the  United  States  has  very  correctly  argued 
the  question  upon  this  footing.  He  admitted,  that  the  in- 
formation could  not  be  sustained,  unless  upon  the  construc- 
tion, that  all  crimes  were  within  the  saving  proviso.  A 
fine  is  a  punishment  imposed  by  the  court,  as  much  as  im- 
prisonment, and  in  the  same  manner ;  and  it  would  be  diffi- 
cult to  contend,  that  when  it  constituted  the  whole  punish- 
ment, it  was  saved  and  distributable  ;  and  when  a  part  only, 
it  was  lost  and  repealed*  On  the  best  examination,  which 
I  have  been  able  to  make,  it  has  been  difficult  to  resist  the 
impression,  that  uniformly,  through  the  whole  acts  in  ques- 
tion, the  words  '^  penalties  and  forfeitures,"  are  used  in  a 
restrained  sense,  and  applied  to  such,  as  might  be  recover- 
ed in  a  civil  prosecution,  and  of  course  such  as  would  be 
within  the  cognizance  of  the  District  Court.  The  14th 
sect,  of  the  very  act,  on  which  this  information  is  founded, 
gives  the  election  to  prosecute  by  action  of  debt,  or  by  in- 
formation, or  indictment.  Now  I  think  it  would  be  difficult 
tb  argue,  that  the  Legislature  could  intend  to  overturn  the 
ordinary  distinctions  in  proceedings  before  its  legal  tribu- 
nals. It  would  certainly  be  a  novelty,  to  attempt  to  bring 
an  action  of  debt  in  order  to  convict  an  oJBTender  of  a  high 
misdemeanor,  and  to  enable  the  court  to  impose  a  punish- 
ment by  fine.  In  debt  the  jury  would  find  the  sum  due ; 
and  yet  by  the  act  it  is  to  be  found  and  imposed  by  the 
court.  In  debt,  the  judgment  is  for  a  sum  certain,  and 
process  of  execution  issues.  But  where  a  fine  is  imposedi 
imprisonment  in  case  of  non-payment,  is  a  part  of  the  judg* 
ment*  The  language  too  of  the  saving  clause,  is  strictly 
applicable  to  civil  proceedings.  The  penalties  and  forfeit- 
vres  are  to  be  **  recovered  and  distributed.*^  It  is  true, 
fliat  these  words  may  be,  and  sometimes  are,  applied  to 
^  fines,"  but  usuaDy  they  are  confined  to  civil  proceedings, 
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where  the  party  has  a  vested  right,  the  recovery  of  which 
is  sought  and  obtained  in  the  suit.  If  then  the  language 
of  the  proviso  be  satisfied,  if  no  intent  to  the  contrary  be 
apparent,  why,  let  me  ask,  should  these  words  be  strained 
to  embrace  the  only  case,  in  Which  a  criminal  proceeding 
can  be  held  to  be  reserved  ?  There  might  be  yery  good 
reason  to  reserve  penalties  and  forfeitures,  because  inform- 
ers or  other  persons  might  have  a  vested  interest  therein : 
but  the  same  reason  would  not  apply  to  a  criminal  pro- 
ceeding, where  no  interest  could  vest  until  the  fine  was  im- 
posed, and  where  the  Legislature  seem^  to  contemplate  a 
bounty  only  to  the  informers  after  the  ^fhoie  was  received,' 
to  their  own  use. 

It  is  of  great  consequence  to  preserve  the  distinctioii 
between  penalties  and  forfeitures,  and  paias  and  punish* 
men^s.  The  former  may  be  remitted  by  the  Secretary  of 
the  Treasury,  or  others  who  may  be  vested  with  the  au*' 
thorify  by  law,  because  the  claim  sounds  emitter.  Biif 
the  constitution  of  the  Unittd  States  has  confided  to  the 
President  the  power  of  pardoning  offences  against  the  17nt^ 
fed  StateSf''  and  consequently  the  remission  of  pains  and 
punishments,  sounding  criminaliterf  belongs  to  the  execu<- 
tive. 

On  the  whole,  I  am  of  opinion,  that  it  was  not  the  inten* 
tion  of  the  Legislature  to  save  offences,  which  could  be 
punishable  by  the  court  only  in  a  criminal  form  ;  and  that 
**  penalties  and  forfeitures"  must  be  restrained  to  such  a* 
might  be  recoverable  by  civil  process  in  personam  ei  tn 
Tetn* 

The  chief  difficulty,  which  has  pressed  on  my  mind,  has 
been  the  case  of  United  States  vs.  John  Tyler^  where  the 
indictment  ought  upon  the  principles  of  the  present  decision 
to  have  been  quashed.    But  it  will  be  recoUected^  that  that 
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arose  on  a  certificate  of  diviBion  of  the  Circuit  Cour^ 
4m  a  single  point,  and  was  submitted  without  argument.  It 
is  within  my  own  recollection,  fliat  the  present  objection 
was  not  moved  or  considered ;  and  I  cannot  think  that  a 
pointf  which  wjas  neither  considered  nor  argued,  and  passed 
9ub  sileniiay  ought  to  outweigh  the  force  of  deliberate  argu- 
ments* 

I  regret,  that  the  langu^e  of  the  Legislature  is  not  more 
comprehensive  and  definite ;  and  above  all,  that  it  should 
leave  a  question  of  this  nature  to  mere  unassisted  construc- 
tion* But  we  cannot  avoid  the  embarrassment.  We  can- 
not assume  a  jurisdiction  to  moderate  the  promulgated  sen- 
tence of  the  Legislature,  neither  ought  we  to  increase  its 
Boveritj  hy  enlarging  doubtful  expressions.  The  present* 
met  is  highlj  penal,  and  affects  the  citizens  with  unusual 
ibrfintnres*  It  is  a  principle  grown  hoarj  in  age  and  wis- 
dom, that  penal  statutes  are  to  be  construed  strictly,  and 
criminal  statutes  to  be  examined  with  a  favorable  regard  to 
the  accused.  I  cannot  feel  at  liberty,  with  this  principle 
before  me,  to  impose  a  forfeiture,  where  the  Legislature  has 
not  plainly  spoken  its  will  to  that  effect ;  and  I  will  not  be 
the  first  judge,  sitting  in  this  seat,  to  strain  a  provisd  against 
the  citizen,  beyond  the  fair  import  of  its  expressions. 

As  the  Distfict  Judge  concurs  in  this  opinion,  the  motion 

vast  prevail. 

If\farmMm  ditmitsed. 

Jeremiah  Smith  for   United  States  and   the    District 
JLttomey. 
Jertmiah  Maean  for  defendant 
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Tbh  Hooshbads  of  Rum,  Johh  Winslow,  jr.  Clauunt  «or  H. 
Rblando.     Appeal  from  the  District  Court. 

Tbe  act  of  Ist  March,  1809,  ch.  91,  applied  to  all  goods  of  British  maoo&ctun^ 
Ax.  although  imported  into  a  neutral  country  before  the  passing  of  that  act 
In  what  cases  the  mm  probandi^et  oo  the  claimant.  CondemiiatioD  on  the 
facts. 

X  HIS  was  an  inforination  founded  on  the  5fh  sect,  of  the 
act  of  the  1st  March,  1809,  ch.  91,  for  an  alleged  importa- 
tion into  the  United  States  of  ten  hogsheads  of  rum  of  the 
growth,  produce,  and  manufacture  of  some  colony  or  de« 
pendency  of  Oreat  Britain* 

On  the  trial,  the  importation  was  admitted  to  have  been 
at  Boston^  about  the  Ist  of  January,  1812,  and  the  single 
question  was,  whether  the  rum  was  of  British  origin.  The 
testimony  on  the  part  of  the  United  Staies  given  by  expe- 
rienced and  skilful  witnesses  proved,  that  this  rum  had  the 
qualities  and  flavor  of  the  rum  manufactured  in  the  British 
West-'India  islands,  and  not  the  flavor  or  qualities  of  rum 
manufactured  in  the  island  of  Ciiba^  from  whence  the  im- 
portation was  made ;  and  the  witnesses  unhesitatingly  pro- 
nounced their  opinion,  that  it  was  of  British  origin.     The 
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testimoDj  produced  on  the  other  side  did  not  contradict 
that  of  the  Untied  States^  and  the  principal  witness  who 
had  bc^n  long  engaged  in  the  Havanna  trade,  and  who  had 
tasted  the  rntn,  admitted,  that  it  had  the  flaror  and  taste  of 
the  rum  of  the  British  West'India  islands,  and  that  he  could 
not  undertake  to  say,  that  it  had  the  flavor  or  quality  of 
the  rum  of  the  Spanish  colonies.  There  was  indeed,  other 
evidence,  to  shew  that  the  rum  manufactured  of  late  yean 
in  Cuba  was  of  an  improved  quality  ;  and  that  some  por- 
tions were  equal  to  that  of  the  manufacture  of  British  colo- 
nies. But  in  general  it  was  admitted  (o  be  inferior,  and 
scarcely  ever  used  or  brought  into  our  market,  and  until 
within  the  last  year,  British  rum  was  admitted  into  the 
ports  of  Cuba* 

Crane^  for  the  claimant,  contended,  that  it  was  incumbent 
on  the  government  to  prove  by  clear  and  incontestible  evi-^ 
deuce,  that  the  rum  was  of  British  origin,  and  imported  into 
the  island  of  Cuba  after  the  passage  of  the  law ;  that  on 
the  first  point,  there  was  no  evidence,  but  such  as  being 
founded  on  opinions  formed  from  the  taste,  was  necessarily 
rery  doubtfol  and  uncertain ;  and  on  the  second  point,  no 
evidence  whatever :  that  the  rum  must  therefore  be  taken 
to  be  of  the  manufacture  of  the  island  of  Cuba^  from  which, 
by  t^e  documents,  it  appeared  to  have  been  shipped. 

Blafce,  district  attorney,  for  the  United  States^  by  direc- 
tion of  the  court,  confined  his  reply  to  the  nature  and  suf- 
ficiency of  the  evidence  to  prove  the  origin.  It  was  a  fact, 
of  which  direct  evidence  was  obviously  impossible.  It  was 
necessary,  therefore,  to  resort  to  the  judgment  of  those, 
whose  sense  of  taste  was  so  improved  by  exercise  and  cul- 
tivation, as  to  enaUe  them  to  decide  with  confidence  and 
accuracy.     It  was  well  known  that  this  sense  is  capable  of 


IM  MASSACeUSBTTft. 

flucli  improyementy  as  to  distioguish  between  tbe  differeiil 
object!  presented  to  it,  with  as  much  certainty,  as  the  eye. 
In  the  present  case,  the  government  relied  on  the  evidence 
of  a  Mr.  Hunt^  who  was  once  a  grdcer,  and  had  been  for 
years  employed  in  the  custom-house,  in  settling  the  proof 
of  mm.  The  government  having  thus  suppcwted  their  caae, 
it  became  the  duty  of  the  claimant  to  rebut  this  evidence, 
by  tracing  the  history  of  the  rum. 

Crane  observed,  that  if  any  doubt  existed,  he  should 
wish  for  time  to  procure  a  deposition  from  the  Havanna^ 
but  he  was  answered  by  the  court,  that  no  continuance  could 
be  allowed  after  argument,  unless  by  consent. 

STORYj  J.  (After  reciting  the  fact«.)  It  has  been 
contended  b  behalf  of  the  claimant,  (who  acts  merely  as 
agnt  of  one  Hewry  Retando^  a  Spanish  merchant,  resident 
at  the  HavanfWf  and  the  assumed  owner)  that  the  act  of 
1st  of  March,  1809,  does  not  apply  to  British  goods,  which 
were  imported  into  Cuba  previous  to  the  passage  of  that 
act,  although  brought  subsequently  into  the  Uniie4  States. 
But  this  is  directly  against  the  words  of  the  statute,  and  the 
prohibition  extends  to  all  goods  of  the  growth,  produce,  and 
manufacture,  of  any  British  colony  from  whatever  port  they 
may  be  imported.  If  the  argument  contended  for,  should 
prevail,  there  would  be  an  end  to  the  practical  operation  of 
the  act,  for  the  United  States  could  scarcely  ever  oblnin 
proof  of  the  time,  when  the  goods  were  imported  into  a 
Spanish  or  other  foreign  colony. 

It  has  been  further  argued,  that  the  United  States  are 
bound  to  prove  the  British  origin  of  the  rum  beyond  all 
possible  controversy,  and  that  nothing  can  be  more  uncer-^ 
tain,  than  the  decisions  of  taste.  I  admit  that  it  is  an  ancient 
proverb  <<  d$  gustibns  non  est  disputandunh^^  but  there  can 
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be  no  doubt,  tbat  in  many  instances  the  taste  acquires  as  great 
accuracj  and  preciMon,  as  the  eye.     It  is  stated  bj  the 
witnesses,  that  the  flavor  of  British  mm  is   very  clearlj 
distinguishable  from  all  other  colonial  nun ;  and  in  the  ab» 
sence  of  all  eontrar j  evidence,  I  can  perceive  no  reason** 
able  ground  to  doubt  the  fact.     How  in  general  can  it  be 
ascertained,  that  an  j  arttele  is  of  the  manufactore  of  a  par* 
ticular  countr j,  unless  bj  the  testimooj  of  persons,  who 
have  from  long  experience  acquired  peculiar  skill  in  the 
article  ?  It  is  by  no  means  uncommon  fiw  artisans  to  be 
able  to  pronounce  with  confidence,  as  to  the  origin  of  the 
goods  connected  with  their  trades ;  and  their  opinions  come 
within  the  rule,  which  admits  the  opinions  of  gentlemen  of 
the  liberal  professions — cuique  credendum  est  in  sua  arte* 
It  has  been  supposed,  that  the  otitic  probandi  is  not 
thrown  upon  the  claimant  in  proceedings  tn  rsm,  unless  in 
cases  within  the  purview  of  the  Mst  sect,  of  the  collection 
net  of  2  March,  1799,  ch.  128.    But  I  incline  to  the  opnn 
ion,  that  the  provision  alluded  to,  is  but  an  extension  of  the 
rules  of  the  common  law*     Be  this  as  it  may,  wherever  the 
Untied  SteUes  make  out  a  case  primi  faciei  or  hy  probable 
evidence,  the  presumption  arising  from  it  will  prevail,  unless 
the  claimant  completely  relieve  the  case  from  difficulty. 
In  the  present  case,  I  think  the  United  States  have  primi 
facie  maintained  the  allegations  of  the  information.     The 
burthen  of  proof  of  the  contrary,  therefore,  rests  on  the 
claimant.    He,  and  he  only,  knows  the  origin  of  the  goods. 
He  can  trace  his  title  backwards,  and  give  the  history  of 
the  manufacture,  or  at  least  of  his  own  purchase.    If  he 
does  not  attempt  it,  but  relies  on  the  mere  absence  of  con- 
clusive, irrefragable  proof,  admitting  of  no  possible  dottbt| 
he  claims  a  shelter  for  defence  which  the  laws  of  the  coun« 
try  have  not  heretofore  been  supposed  to  acknowledge. 
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I  observe)  that  tbe  owner^  in  this  case,  professes  to  be  a 
Spanish  subject  at  the  Havanna.  He  is  of  course,  in  a 
situation  peculiarly  fitted  to  enable  him  to  shew,  that  the 
ram  was  of  domestic  and  not  of  foreign  origin.  The  nq(lect 
so  to  <fo  affords  a  presumption,  that  the  case  does  not  admit 
of  a  satisfactory  explanation. 

On  the  whole,  I  am  satisfied,  that  the  rum  was  of  British 
manufacture,  and  I  accordingly  reyerse  the  decree  of  the 
District  Court,  and  condemn  the  property  as  forfeited  to 
the  Unit&d  States  with  costs. 

G.  Blake  for  UnUed  States. 
Crane  for  the  claimant* 


Tbi  Baio  Mars,  Daviil  Hkwis,  Ja.  Claimaitt. 

A  honaJUU  purohaier  without  notioe  ie  proteeted  agumt  ■&  anteeedent  forfeit' 
oretotheC/mledSfalM. 

J-  HE  information  in  t^is  case  proceeded  for  a  forfeiture  of 
the  brig  Mars^  upon  the  allegation  that  the  brig  departed 
from  the  United  States^  bound  to  a  permitted  port,  without 
givmg  bond  pursuant  to  the  act  of  1  March  1809,  ch«  91, 
sect.  16.  There  were  other  counts  in  the  information,  which 
were  not  considered  by  the  court,  because  it  was  admittedf 
that  there  was  a  forfeiture  under  tbe  first  count,  and  the 
answer  of  the  claimant  set  up,  as  a  justification  of  his  titlci 
that  he  was  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  offence  ;  and  it  was  admitted* 
that.this  justification  was  true  in  point  of  fact,  and  that  there 
had  been  no  laches^  either  as  to  the  United  States^  or  as 
to  the  purchaser. 
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Blaktt  diflfrict  attornejr,  cootended  ihat  the  title  of  tbe 
United  States  related  back  to  the  time  of  the  offence  com- 
mitted^  and  was  not  affected  bj  the  intermediate  sale.' 

Prescott,  for  the  claimants.  In  all  forfeitures  at  common 
law,  it  is  believed,  without  an  exception,  the  forfeiture 
relates  to  the  conviction,  and  not  the  commission  of  the 
offence  ;  and,  pending  the  indictment,  the  person  accused 
may  dispose  of  his  chattels.'  It  is  said,  the  forfeitures  hj 
this  statute  are  sui  generisy  and  that,  on  the  commission  of 
the  offence,  the  proper!  j  in  the  thing  is  devested  from  the 
former  owner,  and  vested  in  the  government  and  its  officers. 
Bat  we  contend,  1.  That  from  the  authorities  cited,  it 
does  not  appear,  that  the  property  vests  on  the  commission 
of  the  offence ;  but,  on  the  contrary,  that  it  does  not  vest 
until  seizure.'  2.  If  the  property  does  vest  on  commission 
of  the  offence,  jet  the  former  owner,  so  long  as  the  govern- 
ment suffer  him  to  keep  possession  of  the  chattel,  can  give 
a  good  title  to  a  frona^ide  purchaser. 

STORYy  J,  The  question  presented  to  the  court  is, 
whether  property,  which  has  become  forfeited  to  the  United 
States^  and  afterwards  and  before  seizure,  while  remaining 
in  the  possession  of  the  vendor,  is  sold  to  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  without  notice,  is  pro- 
tected against  the  claim  of  the  United  States. 

This  question  is  peculiarly  delicate  and  interesting,  in 
whatever  way  it  is  considered.  On  the  one  hand,  it  strikes 
at  the  root  of  almost  all  the  forfeitures  in  rem,  which 
the  Legislature  has  provided,  to  guard  the  revenue  laws 
from  abuse ;  and,  if  the  decision  be  against  the  United 
States^  it  nuiy  open  a  fertile  field  for  fraud  and  colorable 


1  He  dted  amooc  otlw  090,  Wilkiiu vs.ll>a9ard,  5T.IL  112.— ZmI^ts. 
Q/l^  1 T.  it  252. 

'  3  Bm,  Abr.  Fvif.  P.— 4  Com,  Dig,  Fwf-  B.  6.-4  Blade.  Cmm,  387.— 1  Bmk. 
P.  C.  teak  2,  dk  40,.-C«.  Ltt.  301. 

3  12  IMw  Jlep.  »2.-d  JTmI.  ii»jp.  193.— 2  AiodiE.  Com.  83, 

vol.  f.  25* 
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transfers,  to  the  encouragement  of  offenders.  On  the  other 
hand,  if  the  secret  taint  of  forfeiture  be  indissolubly  attach- 
ed to  the  property,  so  that,  at  any  time  and  under  any  cir- 
cumstances within  the  limitations  of  law,  the  United  StaUes 
may  enforce  their  rights  against  innocent  purchasers,  it  is 
easy  to  foresee,  that  great  embarrassments  will  arise  to  the 
commercial  interests  of  the  country,  and  no  man,  whatever 
may  be  his  caution  or  diligence,  can  guard  himself  from 
injury,  and  perhaps  ruin. 

Considerations  of  this  nature  have  pressed  heavily  upon 
my  mind,  and  I  have  therefore  been  solicitous  to  avoid  a 
discussion  involving  so  much  public,  as  well  as  private  im- 
portance. I  could  have  wished  to  have  reserved  this  ques- 
tion for  the  consideration  of  all  the  judges  in  the  highest 
tribunal ;  that  in  forming  my  opinion  I  might  have  had  the 
light  reflected  from  their  minds,  and  the  benefit  of  their 
acknowledged  learning.  The  parties  have  however  seen 
fit  to  pursue  another  course,  and  I  shall  meet  the  question, 
as  my  duty  requires,  without  asking  for  shelter  under  any 
authority,  though  not  without  extreme  diffidence. 

Before  I  proceed  to  the  principal  question,  it  will  be  ne- 
cessary to  clear  the  way  by  adverting  to  some  considera- 
tions, which  have  grown  out  of  the  argument  on  each  side. 
It  should  be  remembered,  that  this  is  not  a  case  where  the 
vendor  was  otd  of  possession^  and  of  course  where  the  law 
might  infer  a  want  of  due  diligence  in  the  purchaser.  To 
such  a  case  the  maxim  caveat  emptor  would  certainly  apply. 
Nor  is  the  present  a  case,  where  the  sale  was  made  at  the 
first  moment  when  the  property  came  within  the  jurisdic- 
tion or  grasp  of  the  United  States^  for  I  should  have  little 
doubt,  that  such  a  hurried  sale  coald  hardly  be  the  founda- 
tion of  a  solid  title.  It  is  not  a  case  of  a  voluntary  gift,  or 
collusive  transfer,  which  would  probably  share  the  fate  of 
all  bounties  in  fraud  or  exclusion  of  public  rights.^    It  is 

^  Jonea  vs.  Jdiuntj  Skim,  357. 
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admitted,  that  the  tale  is  bona  fide,  for  a  Taluable  conside* 
ration,  and  without  anj  express  or  implied  notice. 

Further :  The  statute,  on  which  the  information  is  found- 
ed, has  declared  that  the  property  shall  be  whollj  forfeited, 
if  the  ofience  be  committed.  Bat  it  has  not  declared  at 
what  time  it  shall  take  effect,  to  what  time  it  shall  relate, 
nor  whether  it  shall  be  incapable  of  being,  purged  by  subse- 
quent events.  The  forfeitures  under  the  statute  are  to  l>e 
distributed  in  the  same  manner,  as  forfeitures  under  the 
collection  act  2  March,  1799,  sect.  91,  by  which  informera 
sind  officers  of  the  customs,  as  well  as  the  government,  may 
acquire  vested  interests  ;  and  it  follows,  therefore,  that 
these  interests,  as  to  informers  and  officers  of  the  customs, 
cannot  vest  until  their  rights  are  ascertained  by  seizure  or 
eondemnatioBk 

It  has  been  argued  on  the  part  of  the  United  Stetta^  that 
the  forfeiture  is  by  the  statute  made  absolute  on  the 
commission  of  the  offence,  and  as  it  was  competent  for  the 
LegisUture  to  enact  such  a  law,  the  title  cannot  be  devested 
by  any  subsequent  event — ^that  the  cases  of  forfeitures  zk 
tiie  €:omnion  law  are  not  applicable,  because  they  depend 
Qpon  the  qualifications  annexed  to  them  by  the  common  law, 
which  make  them  conditional  only,  and  not  absolute  for* 
feitnres,  whereas  the  present  statute  has  annexed  no  qualifi- 
cation. And  in  support  of  this  distinction,  the  opinion 
of  the  Chief  Justice  ui  United  States  vs.  Orundy  &  aO 
has  been  quoted,  where  he  says,^  "  It  has  been  proved, 
tiiat  in  all  forfeitures  accruing  at  common  law,  nothing 
Tests  in  the  government,  until  sone  legal  step  shall  be 
taken  for  the  assertion  'of  its  r^ht,  after  which  for  many 
purposes  the  doctrine  of  relation  carries  back  tbo  Htk 
to  the  commissbn  of  the  offence,  but  the  distinction 
Idien  by  the  counsel  for  the  United  States  betwoM  for«' 
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feitmres  at  cwanobu  kir,  and  those  ac4dr«i»g  iind^  H  iMhtl^ 
is  certainlj  s  sound  one.  Where  a  forfeUiife  is  given  hj  a 
statute,  the  rules  of  the  common  law  may  be  dispensed  with, 
and  the  thing  forfeited  majr  either  Teat  immodiateljy  or  ^ 
ike  performance  of  some  particidar  tet^  as  shall  be  the  wiH 
of  the  Legislature.  This  must  depend  upon  the  censtmec 
tiott  of  the  statute.'' 

I  oitirelj  subscribe  to  the  doctrine  here  stated  by  the 
Chief  Justice.  There  can  be  no  ikmbt,  that  the  Le^lsp 
lore  maj  provide,  that  its  forfeiturtes  shall  take  effect  diftv 
renfly  from  the  course  prescribed  bj  the  comasoii  lair*  Bnl 
fte  question  will  always  be,  have  the  iiegisladare  so  de»e  ! 
if  they  have  not,  shall  the  rules  of  the  common  law  gorem 
in  tlie  absence  of  any  positive  declMration  ?  It  shonU  bo 
remembered  also,  that  the  Chief  Justice  is  here  speakii^ 
hi  a  case,  where  the  main  question  before  him  rented,  in  a 
considerable  degree,  upon  the  point,  whether  the  Legisii* 
tere  bad  not  given  an  election  of  rensedj,  and  snspendM 
Ab  veslkq;  of  any  interest  until  the  detesannntistt  ef  Ihsl 
efeethn* 

Bnt  I  apprehend  that  the  words  of  the  Chief  Jnatiee  bjr 
no  mesas  imply,  tfast  when  a  farfssNire  in  rsite  b  attackoA 
to  a  statute  offence,  the  ndes  ef  the  eommen  hnr  arw  of 
course  excludesL  They  de^  not  iir  my  jwdgasevt  impoil 
more  than  the  opinion,  which  I  have  already  expreansd;* 
Now,  in  tk  case  at  bar,  I  eakmot  perceive  m  the  itogsaga 
of  the  Legislature  any  syalematie  enehumn  el  the  comnisil 
law,  as  to  farfeitares.  They  have  doeiared  dsp  mere^  tfasH 
Hmt  Ibe  conmiissicn  of  a»  act  shaH  indocc  a  forMtusCy  and 
flolwa  the  common  bar.  ]hil  the  question^  as  tw  thi»nataw 
and  eKfent  of  the  operatiMi  rf  thia  forfriturcs  i»  n«  whmii 
ttat  I  can  pevceii^,  tonekcdL  This  view  of  Has  saftfeet 
leads  sse  to  deny  anetics  position  assanwd  by  tUe  connotf 
for  the  Untied  StaUSf  viz.  that  the  doctrine  of  relation  hm 
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Mffthirtg  to  de  with  tbe  present  ecBtroveny.  Id  the  progresi 
ef  this  examioaliaD,  I  think,  if  not  already  shewn,  it  will 
pufAcienily  appear,  that  the  doctriDe  of  relation  has  a  verj 
powerful  iafluence  in  everj  essential  view  of  the  subject. 

I  will  now  consider  the  maid  question,  which  perhaps  majr 
be  divided  into  two  branches*  1.  What  is  the  interest  or 
^i$ht,  which  attaches  to  the  government  in  forfeitures  of 
property,  before  any  act  done  to  vindicate  its  claims? 
8«  What  is  the  operation  of  such  act,  done  to  vindicate  itf 
daims,  as  to  the  offender  and  as  to  strangers  ? 

As  to  the  first  point ;  i0  all  cases  at  common  law,  whero 
lands  are  forfeited  for  the  personal  oflfeoce  of  th,e  party,  I 
fake  the  rule  to  be  universally  true,  that  until  tbe  offence  is 
ascertained  by  conviction  and  attainder,  no  title  vests  in 
the  sovereign.  Before  that  time,  the  party  is  entitled  to 
the  possession  and  profits  of  his  lands,  and  the  govemoient 
have  no  right  vested  in  them,  either  to  enter  or  dispose  (^ 
the  estate.''  Nay,  even  after  attainder,  until  office  founc^ 
the  sovereign  is  considered  as  having  but  a  possession  in 
law,  and  an  office  is  necessary  to  complete  the  tkle.'  The 
oiender  therefore  has,  until  conviction,  fnll  power  an4 
BiB&ority  to  aKea  his  lands,  and  to  convey  to  the  pur* 
#haser  a  complete  and  legal,  though  defeasiUe  seizin,  and 
nnloas  sueh  conviction  foMow  the  offsnce,  the  alienaticm  is 
gsod  against  all  the  world.  For  as  Bracion  says ,'  **  ea 
mro  ftios  fost  fdoniam  facta  9UfUf^mnper  valeni  at  ^enen^^ 
mm/merit  comf emmrfso  suhssctiia,  et  at  fuerii  mbsecukf^ 
Hen  yaltwi.**  If  this  be  true^  and  there  seems  no  reason 
la  dotbt  il,  it  foUows  that  the  estate  of  the  offender  is  rigb^ 
firi^  tkat  be  has  b^th  jus  ad  rem  and  jua  in  re,  and  conse^ 
qnently,  that  the  crown  hath  but  a  mere  possibility,  which 
10  no  wis^  r^strtfins  tfcs  eftereiae  ef  e^nersfaiir  otei^  fhe 
property.^ 
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The  same  doctrine  is  also  in  general  true^  as  to  like  foi^ 
feitures  of  goods  and  chattels. "  Nor  do  the  cases  of  deo- 
dand  and  suicide  form  anj  exceptions,  for  the  authorities 
an  concur,  that  the  forfeiture  does  not  vest  a  property  until 
the  fact  is  found  of  record. "  It  has  been  supposed,  that 
goods  waived,  vested  ipso  facto  in  the  crown  upon  waiver; 
but  on  a  careful  examination  of  the  authorities  it  will  be 
found,  that  the  owner  retains  his  full  property,  until  an  ab^ 
lolute  seizure  by  the  crown.  ^  For  all  purposes  of  alienation 
and  sale,  therefore,  the  property  in  goods  and  chattels  re- 
mains in  the  owner,  notwithstanding  the  commission  of  an 
oflfence  subjecting  it  to  forfeiture,  and  consequently  he  may 
convey  a  good  title  against  every  person  but  the  crown,  and 
against  the  crown  also,  ui^ss  in  cases  where  the  anterior 
telation  applies.  ^* 

I  think,  therefore,  it  may  be  assumed  as  a  settied  princi- 
ple, that  in  forfeitures  for  personal  offences^  t>efore  seizure 
or  prosecution,  the  sovereign  has  no  vested  title.  Can  the 
case  be  distinguished,  where  the  forfeiture  is  made  to  attach 
to  the  insfniment  itself  by  means  whereof  the  offence  is 
committed  ?  It  seems  to  me,  that  the  most  favorable  ca- 
'lies  for  the  United  States^  viz.  deodands  and  waifs,  conclu- 
sively shew,  that  no  such  distinction  anciently  prevailed,  for 
whatever  may  be  the  effect  of  relation,  it  is  certain  that  no 
property  vested  in  the  crown  until  seizure  or  inquisition« 
I  infer,  therefore,  that  no  absolute  property  vested  in  the 
United  StateSf  in  the  case  at  bar,  until  actual  seizure  was 
made,  and  the  decision  in  the  king*s  bench  in  hockyer  vs. 
Offiey*^  seems  to  me  fully  to  support  the  inference.  It  has 
indeed  been  supposed  by  the  counsel  for  the  United  States^ 

^BneL  l£6. 2,  c&.  13.-^9.  LUL  901,  ik-^iiwl.  P.  C.  193.— M.  fi2.— 2  ImL  48 
^2iranfc.P.C.  dk.49. 
'»Fhai^tetue,5CoA(».'^BaU$yt.PdU.    PtawT.  200,282. 
«  SUaad,  Pnr,  lift.  3,  dk.  25,^  130.-1^.  Jbr.  Ettny,  2.— 21  AN.  4, 10.    . 


OCTOBEft  TERM,  1812.  199 

that  Roberts  vs.  Witherall "  and  Wilkins  vs.  Despard  " 
support  a  coatrary  doctrine.  But  on  examination  they 
appear  to  me  to  confirm  it.  In  tbe  first,  the  action  was 
detinue  for  property  forfeited  under  the  navigation  act  of 
Charles  2,  and  the  court  held,  that  the  action  well  lay,  be- 
cause the  bringing  the  action  amounted  to  a  seizure.  In 
the  latter  case,  there  had  been  an  actual  seizure  made  for 
the  forfeiture,  and  the  sole  question  was,  if  condemnation 
were  not  necessary  to  devest  the  property  of  the  owner. 

If  I  am  right  in  the  view,  which  I  have  already  taken  of 
the  subject,  there  can  be  little  doubt,  that  the  title  of  the 
United  StaieSj  so  far  as  afiects  third  persons,  rests  mainly 
on  the  doctrine  of  relation ;  and  that  the  counsel  for  the 
United  States  must  call  in  the  aid  of  the  common  law  to  en- 
force the  present  claim.  For  if  no  title  vests  until  seizure, 
there  must  at  the  time  of  seizure  be  a  title  in  the  offending 
party  capable  of  being  devested,  and  of  vesting  in  the 
United  States.  But  at  the  time  of  the  present  seizure,  that 
title  had  been  transferred  to  the  present  claimant,  and 
nothing  was  left  in  the  vendor  capable  of  transfer. 

This  leads  me  to  the  examination  of  the  second  point, 
viz.  what  is  the  operation  of  the  acts  done  by  the  sovereign 
to  vindicate  his  title  by  forfeiture  ? 

At  common  law,  in  case  of  attainder  for  treason  or  felony, 
the  forfeiture  of  lands  relates  back  to  the  time  of  the  offence 
cominitted,  so  as  to  avoid  all  intermediate  charges  and  con- 
veyances,^' but  in  general,  in  like  cases,  the  forfeiture  of 
goods  and  chattels  relates  back  only  to  the  time  of  convie- 
ffon,  so  that  all  previous  charges  and  alienations,  and  even 
bona  fide  gifts,  are  protected.'^  There  are  some  cases,  in 
which  the  relation  is  carried  back  to  the  time  of  the  inqui-^ 

<•  I &ft. 223.— 12 ifcNi 02.        >  n  5T.R.n2. 

»  4  BL  Cm.  481,487.^00.  IM,  300,  k—^mmd,  P.  C.  192. 

»  4  BL  Com,  387.— €b.    lAU.  301.— Stoimd.  -P.  C.    192.— PfrJt,  ml.  29.— 
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sition  made ;  bot,  unless  that  of  suicide  form  an  exception^ 
there  is  no  case,  where  the  relation  is  pressed  bejond  the 
time  of  the  prosecution. 

According  to  the  decision  in  Plowden  260,  a/efo  de  se 
forfeits  all  his  goods  and  chattels  from  the  time  of  commit- 
ting the  act,  which  occasions  the  death,  and  the  doctrine 
seems  supported  by  Rex  vs.  WardJ^  The  general  ground 
assigned  for  it  is,  that  otherwise  the  offender  would  go  whol- 
ly unpunished,  and  it  is  compared  to  the  case  of  flight  after 
felony.  Now  admitting  that  this  is  a  solid  reason,  and  a 
sufficient  foundation  for  a  legal  adjudication,  it  may  well  be 
doubted,  if  the  doctrine  or  the  decbion  in  Plowden  required 
the  forfeiture  to  relate  back  farther,  tlian  the  death  of  the 
party.  The  case  was,  that  Sir  James  Hales^  the  offender, 
was  joint  tenant  with  his  wife  of  a  term  for  years,  and  the 
question  made  was,  whether  after  inquisition,  the  forfeiture 
should  not  relate  back,  so  as  to  over-reach  the  right  of 
survivorship,  which  accrued  to  the  wife.  Now  one  of  the 
judges  {W^estou)  held,  that  the  forfeiture  should  only  have 
relation  to  the  death,  at  which  time  the  title  of  the  wife 
accrued,  yet,  in  this  concourse  of  titles,  the  king's  title  by 
prerogative  should  be  preferred  ;  ^  and  I  find  that  Lord 
Hale"  expresses  great  doubt,  whether,  for  all  purposes* 
the  relation  could  be  carried  back  to  the  stroke,  which 
occasioned  the  death. 

Be  this  case  as  it  may,  it  is  the  only  exception  to  the 
general  doctrine,  and  inter  apices  juris.  A  case  so  unjust, 
as  that  which  robbed  an  unfortunate  woman,  not  only  of  the 
moiety,  which  vested  in  her  by  survivorship  from  her  hus- 
band, but  of  the  other  moiety  absolutely  vested  in  her  by- 
grant,  I  am  glad  to  find  is  a  juridical  anomaly. 

I  have  said,  that  the  case  of  a/e/o  de  se  forms  the  only 
exception  to  the  rule.     There  are  authorities  to  shew,  that 

^lLn.9,  npi0iMl2M.  »  I  Nate  P,  C.  414. 
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in  case  of  flight  for  felony,  the  forfeiture,  after  it  is  found 
bj  inquisition,  verdict  or  indictment,  relates  back  to  the 
time  of  the  flight,  so  as  to  avoid  all  mesne  acts.  ^  But  I 
think  the  better  opinion,  notwithstanding,  is,  that  it  relates 
onlj  to  the  time  of  finding  the  flight.  ^ 

But  it  has  been  argued,  that  admitting  the  rule,  that  the 
forfeiture  of  goods  and  chattels  in  general  relates  back  to 
the  time  of  conviction,  yet  it  is  inapplicable  to  a  case,  where 
a  specific  ihmg  is  declared  forfeited  by  law ;  for  in  such 
case  the  corpus  delicti  attaches  to  the  thing,  into  whose 
bands  soever  it  ma^  come,  and  the  case  of  a  deo^md,  put 
t>7  counsel  iii  Plofifden  262,  is  cited  in  illustrations  <^If  my 
Iiorse  strike  a  man,  "tod  afterwards  I  sell  my  horse,  lAd  after 
that  the  man  dies,  the  horse  shall  be  forfeited."  I  do  not 
find  any  authority  to  support  this  position,  although  it  is 
cited  as  law  in  1  Hawkins  P.  C  eft.  26,  sect.  7,  and  in  Terms 
de  la  hey,  Deodand.  It  seems  a  peculiar  case  growing  out 
of  the  avarice  of  the  church  and  the  superstition  of  the  laity 
in  ancient  times* 

The  distinction  seenls  also  countenanced  by  the  court  in 
Liockyer  vs.  Qffley.  *  The  counsel  for  the  plaintifi*  there 
argued,  that  the  ship  was  forfeited,  the  moment  the  smug- 
gling was  committed,  even  though  she  had  afterwarjds  come 
into  the  hands  of  a  bona  fide  purchaser,  and  Mr.  Justice 
Willes,  in  delivering  the  opinion  of  the  court,  in  alluding  to 
the  argument  that  the  forfeiture  attached  the  moment  the 
act  was  done,  said  **  it  may  be  so,  as  to  some  purposes,  as 
to  prevent  intermediate  alienations  and  incumbrances." 

To  he  sure,  this  expression  carries  with  it  a  pretty  strong 
implication,  but  in  the  same  case,  returning  to  the  argument, 
the  same  learned  Judge  says,  *^  I  do  not  know,  that  it  has 

'^Rex  V9,  tVendmany  Ctq.  Jac.  82. 

M  Co.  lAU.  dQQ.'^knmd.  P.  C.  192.— 6  Co.  109.  h.-^Bro,  tbrfmiitn  du  7Vr«t, 
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ever  been  so  decided.  It  may  depend  upon  circumstances, 
such  as  length  of  possession,  laches  in  seizing,  or  other  mat- 
ters," and  the  decision  of  the  court  went  ultimately  upon 
other  grounds.  I  must  therefore  consider  the  authority,  aa 
not  fairly  extending  to  this  point,  and  indeed  as  rather  lean- 
ing the  other  way. 

On  the  other  hand,  the  case  of  lord  and  villein  haa 
been  cited  from  Co.  LUt,  118,  sect.  117,  to  shew  that  even 
where  a  right  to  seize  property  exists  in  the  lord,  it  is  not 
forfeited  by  seizure,  so  as  to  over-reach  prior  alienations, 
for  until  seizure,  it  is  said,  that  he  has  neither  jtiir  in  re  nor 
jus  ad  rSKr  but  a  mere  possibility.  And  the«  conclusion 
drawn  foMn  this  example  is  not  materially  affected  by  the 
considerafion,  that  a  contrary  doctrine  prevails  in  the  case 
of  the  sovereign, '  because  the  reason  assigned  is  per- 
fectly consistent  with  it,  viz.  that  the  property  is  in  the 
sovereign  before  any  seizure  or  office. 

I  do  not  think  much  reliance  can  in  general  be  placed 
upon  analogies  borrowed  from  the  feudal  tenures,  because 
they  were  governed  by  peculiar  and  technical  niceties,  the 
reasons  of  which  have  longsince  ceased,  and  perhaps  can- 
not now  be  well  understood.  But  if  the  principle  of  the 
case  put  be,  that  where  the  absolute  property  is  not  vested 
before  the  alienationy  a  subsequent  seizure  will  not  avoid 
such  alienation,  if  made  bona  fide,  it  is  directly  applicable 
to  the  case  at  bar.  I  have  already  endeavored  to  shew, 
that  the  absolute  property  did  not  vest  in  the  United  States 
until  seizure,  and  I  think  it  would  be  a  bold  assertion,  that 
the  United  States  could,  before  such  seizure,  have  convey- 
ed the  property  to  a  purchaser,  or  have  clothed  it  with  a 
national  character. 

I  consider  a  passage  in  Lord  Haters  treatise  on  the  cus- 
toms as  corroborating  the  view  which  I  htkVe  already  taken 
of  this  case.    He  says,  ^*  though  a  title  of  forfeiture  be  given 
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by  the  ladbg  or  nnhduig,  the  cvtooi  mol  fmi^  yeff 
king^s  tiile  is  not  eampUU  till  kt  hatkjmdgwumi  ^freomrd 
to  aaeeriain  his  iiiU,  for  otherwise  there  wobM  be 
suits  and  vexations ;  for  it  may  be,  ten  or  tweof  j  J4 
hence,  that  there  might  be  a  pretence  ai  forfeitare  nov  in- 
curred.'"' According  to  Lord  Hole,  even  seiaire  woold 
not  be  sufficient  to  fix  the  title  in  the  king,  but  it  most  be 
consummated  by  a  judgment  of  record. 

But  the  point  of  difficulty  is,  to  decide  whether  the  United 
States  had  not  such  an  inchoate  title,  as,  connected  with  a 
subsequent  seizure,  would  by  a  retro-active  effect,  defeat  the 
intermediate  purchase.      Now,  it  is  precisely  in  this  view, 
that  the  case  of  the  villein  may  admit  an  unfavorable  dis-      ^ 
iinction.     For  until  seizure,  the  lord  has  not  even  an  ii^ 
choate  title,  but  a  mere  possibility,  andlhough  the  propert^ 
is,  in  the  like  case  of  the  sovereign,  said  to  oe  in  him  with- 
out seizure  or  office,  yett  I  apprehend,  the  title  is  not  consum- 
mate until  seizure  or  office ;  for  until  that  time,  it  could  hardly 
be  held,  that  a  purchaser  under  the  villein,  or  even  the  viUeia 
himself,  had  a  tortious  possession  and  user  of  the  property. 
The  case  of  villenage  then,  even  supposing  it  to  apply,  doci 
not  go  qvatnor  pedibus  with  the  present. 

The  case  of  Attorney  General  vs.  Freeman^  has  abo 
been  relied  on  by  the  claimant.  In  that  case,  the  party, 
after  out-lawry  and  before  inquisition,  made  a  bona  fide 
lease  of  bis  lands,  and  it  was  held,  that  the  forfeiture  did 
not  over-reach  the  title  of  the  purchaser.  But  I  do  not 
think,  that  much  reliance  can  be  placed  on  this  case,  be-  y 

cause  it  turned  on  a  settled  distinction,  that  until  inquisition 
the  king  has  no  title  in  the  real  chattels,  or  free-holds  of 
the  out-law ;  but  in  personal  chattels  the  title  is  in  the  king 
without  inquisition,*  and  the  relation  does  not  extend  be- 
yond the  time  of  the  commencement  of  the  title. 

^f  Barg.  Law  Tracts,  226.  *  Hard.  101. 

»  1  14.  Hapn.  d05.*-&ift.  a85.--12  JTmI.  176. 
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The  case  of  the  Anthony^  Ma%igin^  before  Mr.  Justice 
Winchester^  is  the  only  other  authority,  I  hat  I  recollect,  which 
has  been  thought  materially  to  bear  on  the  question.  I  enter- 
tain the  most  entire  respect  for  the  opinions  of  that  truly  able 
and  learned  Judge,  and  although  the  decision  of  that  case  did 
not  rest  upon  the  present  question,  it  is  but  justice  to  acknow- 
ledge, that  it  has  thrown  great  light  on  the  subject,  and  ena- 
bled us  all  to  meet  the  stress  of  this  cause  with  more  certain- 
ty, than  could  otherwise  have  been  done.  It  was  very  clearly 
the  opinion  of  the  learned  Judge,  that  a  seizure  did  not 
relate  back  to  the  time  of  forfeiture,  so  as  to  over-reach  an 
intermediate  bona  fide  conveyance,  and  he  has  certainly 
.^  offered  cogent  reasons  in  support  of  that  opinion.  But 
after  a  diligent  examination  of  the  authorities  cited  by  him, 
Vam  well  satisfied,  that  the  point  has  never  been  solemnly 
adjudged,  and  must  now  be  decided  upon  principle. 

It  seems  to  be  a  rule  founded  in  common  sense,  as  well  as 
strict  justice,  that  fictions  of  law  shall  not  be  permitted 
to  work  any  wrong)  but  shall  be  used  id  res  magis  valeai 
quam  pereaL^  And  this  rule,  so  equitable  in  itself,  seems 
recognised  in  the  common  law,^  And  in  respect  to  the 
doctrine  of  relation,  this  rule  has  been  admitted  in  its  fullest 
extent  in  civil  cases."  For  it  has  been  repeatedly  adjudged, 
that  relation  shall  never  work  an  injury,  *^  and  shall  never 
be  strained  to  the  prejudice  of  a  third  person,  who  is  not  a 
privy  or  party  to  the  act,"  and  further,  that  ^^  in  destruction 
of  a  lawful  estate  vested,  the  law  will  never  make  anj 
fiction."* 

It  is  true,  as  we  have  already  seen,  that  a  different  rule 
prevails,  as  to  forfeitures  of  lands  in  treason  and  felony^ 
founded  probably  on  feudal  principles  er  the  barbaric  cha- 

>•  3  CramA.  356.  n.  ^3R^.2S.b.  »  13/1^.  21.— 2  Fenf.  200. 

as  Brook.  ReUOkn,  18. 1  ff.  7.  I7.*£f».  JkU.  13e.^«/2c|».  78. 1.-4  X^,  88.  k. 
84  3iiif.28.— 2r(nil.ae0. 


meter  of  the  tiaies.    Yet  erea  is  to  caMS  «f 
felony,  a  striking  dintinctioa  m  Mbutled  m  bwm  «f 
and  chatieb;  mesne  ads  heSart 
are  sofifered  to  retain  tlmr  actnl  vafiAj. 

Looking  to  the  vast  extent  of  coniBeranl  ftnarfen^  An 
favor  with   which 
modern  times,  and  the 
latent  defects  of  title,  it 
sioD,  that  the  present  is  a 
tion  of  the  milder  role  of  the  law. 

If  the  principle  contended  far  hj  the 
admitted  in  its  foO  extent,  and  it  wiB  he 
to  bound  it,  a  bale  of  goods,  which  is 
-with  a  forfeiture,  will  retain  its 
every  successive  transfer,  even  nntl  it 
the  hands  of  the  artisan,  its  nil isnle 
vse.    Yet  such  a  positioB  woold  ntrfte 
If  we  say,  that  the  forfeiture  shd  ccaie  wkk  the 
the  identity  of  the  wliole  packi^ 
difficulty  remains.     The  object  of  the 
be  completely  evaded  by  the  ofewdrr,  aad  the 
purchaser  would  sink  under  the  pmian  of  fnadb,  which 
he  could  never  know,  nor  by  any  JBbgrmr  avcit. 

On  the  whole,  I  have  come  to  the  mnlf,  not,  however, 
without  much  diiBdence  of  my  opininn.  that  a  CBtCntare 
attached  to  a  thing,  conveys  no  property  to  the  y^tntmrntwi 
in  the  thing,  until  seizure  made,  or  sait  broaght-  That 
previous  to  that  time  the  owner  has  the  excfamive  rigM  of 
possession  and  property,  thoi^  the  goveraaient  may  be  coa- 
sidered  as  having  an  uichoate  title  or  posaibifity.  That  as 
against  the  offender  or  liis  representatives,  upon  seixare  or 
suit,  the  title  by  operation  of-  law,  rebtes  Inck  to  the  time 
of  the  offence,  so  as  to  avoid  aU  mesne  acts  ;  but  as  to  a 
honajide  purchaser  for  ayaloable  consideratioo,  and  without 
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notice  of  tbe  offeDce,  the  doctrioe  of  relation  does  not  ap- 
ply, BO  as  to  devest  his  legitimate  title. 

Considering,  as  I  do, 'that  this  question  is  of  very  great 
importance,  I  trost  that  it  will  receive  the  decision  of  the 
highest  tribnnal,  and  I  shall  not  feel  humbled,  if,  upon  bet- 
ter examination,  a  different  doctrine  shall  prevail  by  the 
judgment  of  that  court. 

Decree  qffirmed.* 

O.  Blake  for  United  States. 
Wm.  Prescott  for  claimant. 


Schooner  Marv  and  Cargo,  Samuel  Chiluark,  Claimant  of  thb 
Schooner.    Stephen  Hioginson,  Jr.  Claimant  of  the  Carso. 

To  constitute  an  in^miation  of  a  cargo  into  the  UnUed  SCsfet,  there  most  be  • 
▼oluntaiy  arrival  witkoD  some  port  with  intent  to  unlade  tbe  cai^.  An  io- 
Tolnntary  arrival,  by  stress  of  weather,  does  not  constitute  an  importatioD. 
A  coming  into  port  with  a  cargo  is  prima/acU  evidence  of  importation. 

XHERE  were  two  informations  in  this  case ;  one  against 
the  schooner  for  taking  on  board,  at  Liverpool  in  Oreat  Bri-' 
iam,  certain  goods  of  British  manufacture,  with  intention  to 
import  the  same  into  the  United  States,  with  the  knowledge 
of  the  master,  against  the  act  1  March  1809,  ch.  91,  sect.  6 ; 
another  against  the  cargo  of  the  schooner,  being  goods  of 
British  manufacture,  for  being  imported  into  the  United 
States^  contrary  to  the  same  act,  sect.  5. 

By  consent,  both  informations  were  heard  together  upon 
the  facts  stated  hy  the  District  Judge  in  his  decree,  and 
the  papers  transmitted  on  the  appeal.  In  that  decree^  the 
facts  are  stated  as  follows  : 

*  On  appeal,  this  opinion  was  reversed  in  the  Supreme  Court,  four  of  the  judgta 
coiicurrmg  in  the  reversal,  MarthaU^  fFashingtm  aud  Story  disseating. 


OCTOBIR  TKRM,  1812.  MT 

**  These  goods  were  shipped  on  board  the  JMory  at  Liih 
9rpoolf  in  November  last,  hy  Carter  &  Starry  citizens  fit  the 
United  States^  established  and  doing  basiness  as  merchants 
at  that  place.  The  destination  of  the  ressel  was  for  Amelia 
hlandf  or  anj  port  to  which  she  might  be  ordered  to  pro* 
ceed  by  said  Stephen  Higs^inson^  jr.  The  bills  of  lading, 
in  possession  of  said  Higginson^  bear  date  Nov.  1^  A.  D. 
1811.  The  vessel  touched  at  Lisbon^  where  the  master 
was  for  some  misconduct,  or  unsatisfactory  behavior,  displa- 
ced, and  John  Baxter  received  the  command  by  appoint- 
ment of  the  American  consul.  On  the  28th  Feb.  said 
Baxter  received  his  instructions  from  the  consul,  and  was 
directed  to  proceed  with  said  vessel  to  Boston  Bay^  and 
there  to  wait  (he  coming  of  a  pilot  boat,  which  would  con- 
vey the  instructions  of  said  Higginson,  and  which  were  to 
be  pursued.  He  was  not  to  proceed  into  port  with  said 
vessel,  unless  so  ordered  by  said  Higginsony  or  unless  he 
should  learn,  that  goods  purchased  prior  to  the  non-importa- 
tion law  would  be  admitted  to  entry.  Soon  after  receiving 
these  instructions,  said  vessel  sailed  from  lAsbony  and  on 
the  10th  of  April,  having  arrived  in  Boston  Bay^  was  board- 
ed about  four  miles  from  the  Boston  Light  House,  by  a 
pilot  boat,  bearing  a  letter  from  said  Higginson  to  Baxter, 
the  master,  directing  him  to  proceed  to  Halifax.  It  ap- 
pears to  have  been  the  determination  of  the  master  to  com- 
ply with  these  instructions.  But  a  strong  head  wind  pre- 
Tented  an  immediate  departure  from  the  bay,  and  in  an  hour 
after  the  receipt  of  the  letter,  the  weather  was  such,  that 
the  master  found  it  necessary,  for  the  safety  of  the  vessel 
and  cargo,  and  of  the  crew,  to  seek  a  place  of  safety,  and 
came  to  anchor  in  Nantasket  Roads.  About  4  o'clock  P.  M. 
on  the  same  day,  possession  was  taken  of  the  vessel  by  a 
revenue  cutter,  and  the  next  day  she  was  brought  under  de- 
tention into  the  inner  harbor.    A  manifest  of  the  cargo  was 
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forthwith  presented  to  the  custom-house,  with  a  destinatioa 
expressed  and  claimed  for  Halifax^  but  intelligence  of  the. 
recent  embargo  act  having  that  day  reached  .Bo^^on,  the 
collector  considered  himself  restrained  from  permitting  the 
departure  of  said  vessel.  A  seizure  was  afterwards  made, 
and  this  libel  was  filed,  alleging  said  cargo  to  be  liable  to  for- 
feiture under  the  dth  sect,  of  the  act  of  March  1,  1809." 

STORY9  J.  From  an  examination  of  the  facts,  (the  re- 
sult of  which  does  not  seem  contested)  I  am  satisfied  that 
an  actual  landing  of  the  goods  was  not  intended  to  be  made 
in  any  port  of  the  United  StateSy  contrary  to  the  statute ; 
and  that  the  goods  of  course  were  not  put  on  board  with  that 
intent.  It  would  seem,  therefore,  that  no  forfeiture  could 
attach  to  the  vessel,  or  cargo. 

But  it  is  contended  on  the  part  of  the  United  States^  that 
as  the  vessel  arrived  voluntarily  within  four  miles  of  the 
coast,  the  importation  became  complete  into  the  United 
States,  as  to  its  effects  both  on  vessel  and  cargo.  That  as 
to  the  former,  such  arrival  rebuts  all  presumption  of  a  con- 
trary intention,  because  the  whole  papers  and  evidence 
shew,  that  the  goods  were  laden  with  an  intention  to  come 
as  near  the  coast,  as  within  four  miles  ;  and  that  as  to  the 
latter,  the  subsequent  necessity  imposed  on  the  party,  of 
coming  into  port,  will  not  suspend  the  forfeiture  fixed  by 
the  prior  importation. 

In  support  of  this  argument,  the  attorney  for  the  United 
States  has  cited  the  4th  sect,  of  the  act,  1  March  1809,  ch. 
91,  which  declares,  that  it  shall  not  <'  be  lawful  to  import 
into  the  United  States,  or  the  territories  thereof,"  &c.  any 
goods  of  British  growth,  produce  or  manufacture,  &c. ;  and 
also  the  27th  sect,  of  the  collection  act  of  2  March,  1799, 
which  prohibits  any  goods  from  being  unladen  from  any 
vessel  "  bound  to  the  United  States,^*  within  four  leagues 
of  the  coasts  thereof     The  attorney  further  aigues,  that  as 
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lo  revenue  CMes,  the  term  ''import"  means  merelj  ''bringing 
into/'  and  that  the  liraits  of  the  United  States  extend  to  a 
greater  distance  than  a  marine  league  from  the  shore ;  and 
as  to  enclosed  bajs^  like  Boston  Baj/y  at  least  in  a  direct 
line  across  from  the  head  lands. 

I  will  not  undertake  to  decide  how  far,  in  a  national  yiew, 
flie  limits  of  the  JJniied  States  extend  on  the  sea  coast. 
Perhaps  the  argument  of  the  attorney  on  this  head  maj  be 
perfectly  consistent  with  the  law  of  nations,  but  as  to  reve- 
nue laws,  I  am  weU  satisfied  that  an  importation  into  the 
United  Steves,  means  not  merely  a  bringing  within  our  juris- 
dictional limifs,  but  also  a  bringing  into  some  port,  harbor^ 
or  haven,  with  an  intent  to  land  the  goods  there.  It  is  un- 
doubtedly true,  that  the  mere  act  of  coming  into  a  port^ 
though  without  breaking  bulk,  is  prima  facie  evidience  of 
importation.  Tet  even  this  presumption  may  be  rebutted. 
If  a  vessel  come  in  by  distress,  or  to  avoid  capture,  it  haa 
never  been  considered  as  an  importation,  as  to  foreign  ships ; 
nor  could  a  different  rule  be  applied  as  to  citizens.  ^  Indeed 
it  haa  been  doubted,  whether  an  arrival  within  the  limits  of 
the  port  of  London^  though  it  should  seem  nearly  twenty 
miles  below  the  usual  places  of  unloading,  constituted  an 
importation**  Upon  a  careful  examination  of  the  case  of 
United  States  vs.  Vowellf  ^al.' the  court  evidently  consider, 
tiiat  an  importation  into  the  United  States  did  not  mean  an 
arrival  within  the  limits  of  the  United  StateSf  or  even  of  a 
collection  district,  but  within  some  port»  harbor,  &c.  with  an 
intention  there  to  unload  the  goods.  The  case  there  was^ 
that  a  cargo  of  salt  had  arrived  within  the  collection  districtf 
but  not  within  (be port  of  Alexandria^  until  after  the  repeal 

1 7%t  £bavr,  1  JEAv.  lUp,  135.— n«  Pmtle^,  I  Edn,  Bep,  qn^Mx  17.— Jtecvtf 
mSUrp.2d€diL\97,-'Bmk.  2M.  *i09afwn.SmiikJkm^.  Rtp.  79. 
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of  the  act,  levjing  a  dntj  on  salt.  Tho  words  of  the  fimt 
act  were,  that  a  dutj  ahould  be  levied  upon  all  salt,  &c« 
^*  brought  into  the  United  £fl«l«s»"  from  aoj  foreign  port 
or  place,  &c«  *  and  of  the  aupplementary  act,  upon  all  salt 
««  imported  into  the  UnUed  Stoles."*  The  cokrt  held  that 
the  dutj  was  not  paydirie,  because  it  did  not  accme  nntfl 
the  vessel  wrived  at  the  port  of  AUxmndria.  They  con» 
•eqiientlj  held,  that  until  such  arrival  the  importatioQ  was 
not  completed. 

The  statutes  of  the  United  States  on  the  subject  of  the 
revenue,  evidently  adopt  the  same  construction.  The  32d 
sect,  of  the  collection  act  of  2  March  1799,  ch.  128,  con* 
templates  the  case  of  a  vessel  arriving  at  a  part  of  the  Uni^ 
ted  Statest  with  a  destination  of  her  cargo  to  a  foreign  port« 
and  provides  that,  in  such  case,  the  cargo  shall  not  be  liable 
lo  the  payment  of  duties.  The  2d  sect,  of  the  act,  22d 
Feb.  1805,  ch.  78,  has  a  similar  provision* 

I  consider,  therefore,  the  mere  arrival  within  the  jsffisdie* 
tional  limits  of  the  United  States^  even  supposing  that  thej 
extend  beyond  a  marine  league,  and  to  the  four  miles  stated 
hi  the  evidence,  as  not  constitutmg  an  importation  withitt 
Ae  purview  of  the  law. 

If  this  be  true,  there  can  be  no  doubt  that  the  subsequent 
arrival  within  the  port  of  Boston,  in  consequence  of  stress 
of  weather,  cannot  be  considered  as  an  importation.  The 
cases  of  distress  and  wreck  are  exempted  from  the  operation 
of  these,  and  I  believe  most  other  revenue  laws. ' 

On  the  whole,  I  am  satisfied  that  neither  vessel  nor  caq^ 
is  forfeited.  There  was  no  loading  with  an  illegal  intent 
to  import  into  the  United  States^  which  would  affect  the 

•Sal^tffnrd  vs.  Chmeld,  Faugh.  IM,  106.— Cowiiwy  ▼•.  Brnmu  1  Lori 
Raym.  388, 50h—HaU  on  Cuthmi^  Harg.  Tnett^  123.— PeiicA  vs.  Wan^  4  CnanBk 
9ri,and3&5miU,'-BmttmSkifpui$tU9MlLWiS^^  Plmi.h 
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fimner  with  fiKfeitorei  and  no  voliuitaij  SkgA  iiqiortilioii» 
which  would  contaminate  the  faitt^« 

I  affirm  the  decree  of  the  Diatrict  Court  aa  to  veaael  and 
ciigo^  but  I  ahall  certify  reaaonaUe  caoae  of  aeianre. 


A  Blaketi^  Uinttd  SImim. 
C.  Jackmm  tor  clainianta* 


Tnx  BaiG  Ross,  Wcllum  F.  SALTia,  it  ml.  GLAnuvfik 


6ltate,  are  forfeited  oDdcrtbeacttf  lit  BCald^  iaO0^ck91« 
log  they  have  become  iaewpotated  ialo  Um  fBHral  Aick  cT 


JLnm  mformation  aOq^  that  aizljr  caaka  of  nm,  bei^  off 
Ike  gfowtht  produce  and  manafSicliire  trf*  a«olony  or  dqicn* 
dencyof  Qfreol  Britam  were»  al  JHataMraay  with  the  know* 
ledge  of  the  owner  and  maater  of  the  bri|^  faiden  and  pot  ow 
board  tiwreo^  with  intention  to  in^port  the  aame  into  ths 
UniUd  Statu t  and  were  afterwa^  actnaDy  inqportod  arte 
flio  Unittd  auOu^  to  wit,  at  Boalon,  contrary  to  the  act  lat 
Mansh,  IM9,  eh.  9Uand  the  act  2d  March,  1811,  ch.  96. 

It  waa  admitted  tliat  the  brig  caoM  Irom  Maimuat^  te 
fte  iaiand  of  Ouba,  widi  the  aaid  caaka  of  rum  on  board,  and 
arrived  at  Ba9Um  about  the  lat  of  Augnat,  A.  D.  1811. 

At  the  trial,  the  main  eontroTeray  turned  i^on  the  ^piea- 
tiona,  whether  the  mm  waa  ei  British  oripn  :  and,  if  ae^ 
whether  the  omater  or  owner  had  knowledge  thereof!  The 
evidence  introduced  by  the  governnient  came  from  very 
flkilftti  aild  experienced  witnesaes,  who  decfaured,  that  they 
had  taated  and  examined,  indiscriminately,  a  ccmsiderable 
iportieii  of  the  caaka  compoang  the  caigq,  and|  excepting 


§■ 
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three  or  four  casks  of  an  inferior  qualitj,  they  were  satis- 
fied that  it  was  rum  of  the  British  We9i'India  islands*  Thej 
further  stated,  that  the  flavor  of  English  island  rum  differed 
essentially  from  that  of  the  other  colonies,  and  was  as  easily 
distinguishable  from  Spanish  rum,  as  Madeira  from  claret 
wine ;  that  they  w^re  well  acquainted  with  Spanish  mm, 
which  was  of  a  very  inferior  character ;  but  as  that  mm 
was  not  suited  for  the  American  market,  and  little  or  none 
had  been  imported  for  ten  or  twelve  years  last  past,  they 
could  not  speak  positively,  whether  its  quality  had  latterly 
been  improved  or  not :  but  they  entertained  no  doubt  that 
this  cargo  was  of  British  origin. 

The  evidence,  on  the  part  of  the  clahnants,  consisted 
chiefly  of  testimony,  to  prove  that  of  late  years  there  had 
been  great  Improvements  made  in  Spanish  rum,  but  that  it  wa» 
rarely  or  never  voluntarily  sent  to  the  Uniitd  Stales^  and  wa* 
usually  sent  to  SouikrAmericay  or  the  coast  of  4/Vica  ;  that 
some  of  the  ram  lately  made  in  Cuba  was  equal  to  Jamaiem 
ram ;  but  in  general  its  quality  was  very  inferior ;  that  per<- 
haps  it  would  not  be  easy  to  procure  there  a  cafg»  #f  aixly 
or  seventy  hogsheads  of  rum  equal  to  that  of  Jamaica  $ 
that  since  the  non-intercourse  act  of  1809,  vessels  frequent* 
ly  came  i^ith  ram  from  the  British  islands  to  OKfra,  but 
they  usuidly  brought  but  small  quantities,  as  ten  or  twenty 
hogsheads. 

The  claimants,  although  the  object  of  the  goverament 
in  examining  the  rum  was  not  concealed  from  them,  oflfered 
no  testimony  of  any  witnesses  who  had  tasted  any  of  the 
cargo,  except  the  three  or  four  hogsheads  above  alluded  to, 
and  these  witnesses  concurred  in  their  opinions  with  those  of 
the  government ;  and  indeed  had  been  requested  to  taste 
the  ram  by  the  collector  of  the  port.  * 

There  was  some  evidence  introduced  as  to  other  collate- 
ral facts,  which  it  is  not  necessary  to  notice,  because  it 
did  not  affect  the  decision. 
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cannot  resist  Ae  h 
of  a  British  WeBi-bJOm 
thing  is  more  on 
Itarsh  to  fbond  a  decree 
yield  to  the  sogg^stion. 
casioos  most  be^  as  good  aad 
Sweet  and  sour,  bitter  and  flfld, 
tingoishable,  and  iavor  may  be  no 
a  witness  of  great  respectaUfity,  who  taatjifa  ftat 
been  employed  nineteen  years  in  the 
apirits  and  liquors,  and  he  dedaiea  that  he  esB  rrsiHji 
tfngoish  the  various  kindsy  and,  to  nse  his  own  voi^  an 
readily  as  claret  firom  Madeira  wok,  or  as  beheafrani  gjr'ctm 
tea.  Besides,  onr  revenue  laws  are  predicated  npon  this 
supposed  distinction  of  the  diferent  kinds  ef  wine;  majf 
even  of  the  diffisrent  qualities  of  the  saaie  wine,  for  Ihey 
pay  different  duties;  yet  it  is  chiefly  by  the  taste  thai  Ihej 
can  be  classed  and  discriminated.*  In  tlie  present  caae,  I 
am  asked  to  set  aside  solemn  testimony  by  confectnc  ;  to 
declare  doubts,  where  the  evidence,  if  believed,  pieaenia 
Bone.  Now  if  this  rum  had  been  so  questionable  in  tsste^ 
why  was  it  nstesamined  and  tasted  by  persons  of  skfl  cm 
the  part  of  the  claimants  ?  There  is  not  a  shadow  of  evi- 
dence td  shew  that  any  person  would  have  doubted  as  to 
Ae  quality  of  this  rum ;  and  when  Ae  daimanta  have  not 
offered  any  such  testimony  to  relieve  the  case,  I  think  my* 
self  bound  to  believe  that  none  conU  be  produced. 

But  it  b  said,  that  there  is  no  evidence  that  Ae  master  on 
owner  had  any  knowledge  that  tlds  rum  was  of  British  ori* 
gin.  But,  if  I  believe  the  testimony  of  the  cbimants,  such 
rum  was  frequently  introduced  into  Cuba*  Perhaps  prtmi^ 
faci€i  an  article  imported  from  a  country  whore  tint  article 

t  J4 10  Jvf.  17M,  dk  39, «.  I. 
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is  known  to  be  maimftelared,  is  to  be  presmed  to  hure 
been  of  dooiestic  memrfiM^tare ;  bat  considering  the  piesent 
\  state  of  the  coaunercial  world,  I  tliinlc  even  tiiis  presumptioii 

is  but  sl^ht;  and  it  n  certainly  removed  by  oYidence  of 
the  free  introductieD  of  tbe  same  article  of  a  foreign  mann* 
iacture* 

At  the  time  when  the  present  cargo  was  purchased,  I 
must  presume,  in  the  absence  of  all  other  evidence,  that  it 
was  examined  bj  the  master*  As  it  is  proved  to  be  of 
English  origin,  I  most  presume  that  he  could  distinguish  its 
quality,  since  it  has  been  proved  to  be  easily  distingnirii- 
aUe.  This  presumption  is  not  conclusive^  but  it  throws  the 
burthen  of  the  contrary  on  the  claimants*  They  can  rebut 
it  by  shewing  the  time,  manner,  price,  and  cnrcumstancea 
of  tbe  purchase.  They  could  introduce  evidence  to  shew 
its  domestic  origin,  or  at  least  trace  its  history  so  far  as  to 
create  a  reasonable  doubt,  which  would  repel  the  impu* 
tation  of  knowledge.  They  have  not  so  done ;  and  I  am 
bound  to  believe,  therefore,  that  it  cannot  be  done.  The 
statutes  of  this  country  must  be  considered  as  known  to  the 
citizens ;  and  although  the  law  will  not  presume  a  criminal 
vblation  of  duty,  yet,  in  these  cases,  it  requires  diligence 
and  good  faith  on  the  part  of  the  merchant.  If  he  wUI  wit- 
fully  shut  his  eyes  against  the  light ;  if  he  will  not  inquire, 
though  circumstances  present  calling  for  inquiry ;  it  n  at  his 
peril*  When  the  goods  are  shewn  to  be  of  foreign  growth 
or  manufacture,  he  cannot  disclaim  knowledge,  unless  he 
shews  facts  and  circumstances,  firom  which  his  ignorance 
may  be  fairly  inferred.  I  think  in  this  case  the  presump- 
tion of  knowledge  is  violent* 

It  has  been  further  insisted,  ttat  the  act  was  never 
meant  to  be  applied  to  foreign  articles,  which  had  become 
incorporated  with  the  common  stock  of  the  country ;  and 
that  the  rum  in  this  case  ought  to  be  muidered  as  so  in« 
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corporated.  Bot  I  see  no  flach  linHtetion  in  Hbe  ttatute. 
The  words  are,  ^iwr  shall  it  be  kwfiil  to  import  into  the 
UnUtd  Sifiteg^  or  tin  territories  thereof,  from  any  foreign 
part  or  place,  aaj  goods,  &c.  being  (tf  the  growth,  produce 
or  manvfaeturey  &e.  of  Chreat  Briiain  or  Ireland,  or  of 
anj  of  the  cohmies  or  dependencies  of  Cheat  Briiain  ;"  * 
and  I  do  not  feel  at  liberty  to  narrow  the  constmction  of 
hmgoage  so  clear  and  decided.  If  indeed  the  argument 
were  admitted,  the  act  might  as  well  be  erased  firom  the 
statute  book ;  for  ss  to  effeetire  purposes,  it  would  be  nugar 
torj  and  idle* 

I  must  therefore  reverse  Ae  decree  of  the  District 
Court,  and  condemn  the  pn^perty  with  costs  to  the  United 
atedee. 

William  Prescott  for  claimant. 
6.  Blake  for  United  States. 

9  Ad.  4. 


Usrran  flrins  eertut  RKBiao  Ssabs,  Jvv.  8t  il. 

As  iupedorisaDoAoerof  tbecnatoaityfheofastnictioDofwlioiD  isanoflboos 
wHhin  the  71ft  aect.  of  the  eoOcctioo  act  of  Itt  Maith,  1799,  eh.  128.  Aa 
ioipeelDrhBdarii^ttogoaD  bQ■rdorall^ve■el,todiMOvcrira^7good■» 
Ac  were  iUqgd^  kden  aa  board,  eantniy  to  the  embaigo  acta :  and  if 
obatnicted  in  m  imng^  an  mdictoient  lay  under  aaSd  7l8t  wet 

ff  80  impector  be  eommiirioned  and  sworn,  and  in  the  actoal  eieoition  of  th« 
dmki  of  tibe  «aee^  with  thakaswiedgeof  theteaaaniy  de(artMnt,it  ia 
anflkieBt  proof  of  hn  beioig  recolarlf  appomted,  eren  mpposing  (which  magp 
bedoobted)  that  the  approbation  of  the  Seeretaiy  of  tlie  tieasaiy  were 
Beoenaiy  to  floch  tpeofic  appontnent. 

Qa  a  trial  tar  obsdudim  as  inipeetor.  It  iinot  Mecwmy  to  prodoee  the  eo«* 
■Monof  theeoUeetorwhoappointihini.  fVoofthattbecoUeelar  aetiui 
inch  oflkeie/eda  is  soSScient. 

IvDiCTMBVT  for  rosbtiiq;  Chipmanf  an  inipeetor  of  the 
cnstomsy  m  the  exscation  of  his  oJDcei  liz.  in  attempting  to 
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enter  the  Bchooner  Dinahs  for  the  purpose,  as  was  aHeged^ 
of  ascertainingy  first,  whether  any  breach  of  the  law  had 
been  committed ;  secondly,  whether  goods  were  on  board, 
intended  to  be  illegally  exported.  A  verdict  of  ^'  guilty'^ 
having  been  found  against  all  the  defendants,  PreseoHj  of 
counsel  for  the  defendants,  moved  for  a  new  trial,  for  the 
following  reasons :— « 

1.  That  an  inspector  is  not  an  officer  within  the  fist 
sect,  of  the  collection  law. 

2.  That  no  evidence  was  produced  of  the  Secretary's 
having  approved  the  inspector's  appointment,  in  conformity 
to  sect.  21  • 

3.  That  the  collector's  commission  should  have  beea 
produced;  the  United  States  choosing  to  rely  on  docu- 
ments,  not  on  reputation. 

4.  That  there  was  no  evidence,  that  the  defendants  knew 
Chipman  as  an  inspector,  claiming  to  act  as  such. 

5.  That  the  court  instructed  the  jury,  that  an  inspector 
had  a  right  to  enter  for  either  of  the  purposes  mentioned  in 
the  indictment. 

The  motion  for  a  new  trial  was  argued  by  Prescott  for 
defendants,  and  Blake,  District  Attorney,  for  the  United 
States. 

As  to  the  first  reason,  Prescott  contended,  that  the  col- 
lector, naval  officer  and  surveyor,  were  alone  to  be  con- 
sidered as  officers,  within  the  meaning  of  sect.  27  of  the 
coasting  act/ and  sect.  71  of  the  collection  law.'  The 
21st  sect,  of  the  collection  law  describes  the  officers'  duties, 
after  having  first  named  them,  and  among  the  collector's 
duties  is,  *<  with  the  approbation  of  the  principal  officer  of 
the  treasury  department,  to  employ  proper  persons  aa 
weighers,  guagers,  measurers  and  inspectors,  at  the  several 
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ports  If ithin  bif  dhiiiiU.**  The  iiif pector  i«  ^pointed  onlj 
^r  /^  911^6  port  in  a  district.  By  the  54th  sect,  inspector^ 
<Mre,  together  with  others,  authorized  to  go  on  board  vesseU 
for  A^tai^  special  purposes.  Pj  sect.  71)  it  is  made  un- 
Ifiwful  to  im^de,  &c.  any  qfficer  of  the  costomsy  or  their 
dtputits.  Inspectors,  &c.  are,  in  all  cases  but  one  pro- 
vide in  sect.  54,  to  be  considered  as  always  acting  under 
tjljie  direction  and  superintendence  of  the  collector. 

Pp  the  second  reason,  Preseott  did  not  enlarge. 

As  to  the  third  reason,  he  contended,  that  even  thoug|i 
it  might  be  sufficient,  as  to  Ckipman^  to  prove  him  a  reputed 
offi^c;er  of  tlie  customs,  jet  as  he  derived  his  authority  from 
Otis^  the  collector,  it  was  necessary  to  ahew  Oti8*8  right  to 
appoinjt.  Reputation  can  extend  no  farther  than  the  agen^ 
fnd-^oes  not  apply  to  the  person  appointing.  The  record 
having  been  relied  on  in  the  first  instance,  it  Ojiust  be  fol- 
l^wc^. 

Ifi  sii|i|KMrt  of  the  fourth  ceason^  Preseott  cited  TKdd^ 


STOfiY,  /.  said,  that  Ckipnum's  boat  was  not  a reyeom 
isuttar,  ^here  being  qnly  ten  of  those  commissioned  by  tho 
President,  and  making  a  part  of  the  naval  force.  He  also 
xei^arJkcfd,  thfit  inspectorii  were  either  general  or  special* 

DAVISf  J.  referred  to  ^t|  April  25th,  1808,  sect.  7« 
*  J^vepue  cutters  .or  boats.'* 

As  to  the  fifth  reason,  Preseott  argued,  that  flie  statute 
pive  j^o  authority  to  the  inspector  to  enter  for  the  purpose 
of  ascvtaining  ^lu  intended  breach,  and  only  in  one  case,  that 
provided  in  the  54th  sect,  authorized  him  to  enter  for  the 
purpose  of  ascertaining  a  breach  actually  committed,  unlesa 
wider  the  direction  of  the  collector.    By  the  68tJli  sect 
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authority  is  given  to  the  collector,  naval  officer,  and  suT' 
vejor,  to  search  for  dutiable  goods,  (obtaining  a  warrant,  if 
on  land)  but  none  to  the  inspector.  By  a  section  of  the 
embargo  law,  vessels  were  to  be  loaded  under  an  inspector, 
but  this  must  be  by  direction  of  the  collector  on  his  permit. 

■ 

STORYf  J.  suggested  the  case  of  a  coasting  vessel, 
having  a  cargo  beyond  $800,  and  asked,  whether  an  inspector 
could  not  enter  to  ascertain,  whether  such  vessel  was  about 
to  sail  without  a  clearance. 

Blakty  i  contrAy  was  told  by  the  court,  to  confine  himself 
to  PreacotVs  two  last  reasons,  the  court  having  no  doubt  as 
to  the  others.  He  was  also  requested  to  speak  to  so  much 
only  of  the  fifth  reason,  as  respected  goods  illegally  laden 
for  exportation. 

He  contended,  that  it  would  have  been  enough  to  allege 
generally,  that  Chipman  went  on  board,  in  the  execution  of 
his  duty.  An  inspector  may  seize,  as  well  as  examine. 
The  object  of  the  revenue  act  is  to  search  as  to  an  offence 
committed;  that  of  the  11th  sect,  of  the  embargo  act,  to 
search  as  to  offences  contemplated.  In  the  case  of  an  in* 
spector  resisted,  but  overcoming,  and  sued  for  am  assault, 
he  would  not  be  required,  in  his  defence,  to  shew  his  pnr^ 
pose;  it  would  be  enough,  if  he  shew  his  authority  as  in- 
spector. *  If  an  inspector  may  board  without  any  reason 
assigned,  can  the  indictment  be  bad  on  account  of  the  par- 
ticular fraud  alleged  ?  ^  Blake  compared  this  case  to  that 
of  a  sheriff. 

In  answer  to  PrescolVs  fourth  reason,  Blake  contended^ 
that  it  was  not  necessary  that  the  jury  should  have  evt^ 
dence,  that  the  defendants  knew  Chipman's  authority. 
They  resisted  at  their  peril.     It  was  like  resisting  a  sheriff. 

1  R€vmue  ad,  sect,  54, 68.— Couluif  ocf,  sect.  27. 
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Bat,  in  fact,  their  behavior  to  Chipfnatit  and  conversatioB 
with  him,. shew,  they  were  not  ignorant  of  his  character* 

STORY,  J.  referred  to  the  acts  12th  Maj,  1809,  sect.  4 
and  25th  April,  1808,  sect.  2.  From  these  acts  it  should 
seem,  the  inspector  maj*  enter  and  report  to  the  collector, 
whether  a  vessel  is  entitled  to  a  clearance. 

Prescott  answered,  that  the  inspector's  authority  cannot 
extend  to  all  cases.  It  is  confined  to  particular  vessels ; 
otherwise,  he  becomes  collector. 

In  reply  to  Blake^  Prescott  contended,  that  there  was 
not  a  dictum  to  support  the  extent  of  power,  now  attempted 
to  be  given  to  the  inspector ;  that  it  could  not  be  supposed^ 
flo  large  a  power  was  intended  to  be  given  to  an  inferior  and 
irresponsible  officer.  The  68th  sect,  of  the  collection  law 
M- explicit,  as  to  the  duties  of  officers.  The  collector,  naval 
officer  or  surveyor,  may  enter  to  search  for  goods  8td>ject 
to  dulj/j  and  concealed.  There  is  nothing  about  an  inten- 
Hon  to  offend.  It  appeared  from  the  evidence,  that  the 
Tessel  was  laden  before  the  enforcing  act.  This  act  passed 
on  the  9th  March,  and  was  received  in  Boston  on  the  16th. 
There  was  no  evidence  to  shew,  that  on  the  20th,  when  the 
offence,  if  any,  was  committed,  this  act  was  known  to  the 
collector,  much  less  to  the  inspector,  then  absent  from  the 
collector.  No  offence  was  committed  against  this  act,  un- 
til, after  notice,  the  owner  had  refused  to  unload  or  give 
bond. 

As  to  the  other  reason,  in  civil  causes,  a  verdict  will  be 
iet  aside,  if  found  without  evidence ;  afortiqfU  in  criminal 
causes.  If  the  jurors  have  any  knowledge  upon  the  sub- 
ject, they  must  disclose  it  at  the  trial  under^oath. 

'  STORY,  J.  observed,  that  formerly  such  a  disclosurt 
•B  oath  was  not  necessary. 
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board  of  such  vegsel  for  the  purpose  of  exanuning  such 
manifeats.  There  can  therefore  be  no  possible  doubt,  that 
an  inspector  is»  in  contemplation  of  law,  an  officer  of  the 
customs. 

.  A  second  objection  is,  that  no  proof  was  adduced  at  the 
trial,  to  show  that  the  secretary  of  the  treasury  had  appro- 
Ted  of  the  appointment  of  Chipmanj  as  inspector.  The 
words  of  the  act  as  to  this  point  are,'  that  the  collec- 
tor *<  shall,  with  the  approbation  of  the  principal  officer 
of  the  treasury  department,  employ  proper  persons  as 
weighers,  guagers,  measurers  and  inspectors,  at  the  several 
ports  within  his  district."  It  may  well  be  doubted,  if  this 
clause  require  an  approbation  of  the  specific  officer  appoint- 
ed, or  amount  to  any  thing  more  than  that  the  employment 
shall  not  be  created  without  the  approbation  of  the  secretary. 
But  admitting  that  it  does,  the  commission  of  the  inspector 
reciting  such  approbation  was  proved  at  the  trial ;  a  copy, 
from  the  treasury  department,  of  the  oath  taken  by  him, 
and  an  actual  execution  of  the  duties  of  the  office,  which 
we  are  satisfied  was  sufficient  evidence  to  support  the  alle- 
gations in  the  indictment,  and  to  prove  him  lawfully  an  in- 
spector. 

A  third  objection  is,  that  the  commission  of  the  collector, 
who  appointed  the  inspector,  was  not  produced,  and  there- 
fore there  was  no  proof  of  his  authority.  But  it  is  a. suffi- 
cient answer  to  this  objection,  that  the  commission  was  not 
necessary  to  be  proved.  It  was  shewn  that  the  party  had 
actually  executed  the  duties  of  the  office  of  collector  for 
many  years ;  and  nothing  more  is  necessary  to  be  proved 
in  cases  punishable  with  the  highest  of  human  penalties, 
even  the  forfeiture  of  life." 

•  Sed.  21. 

i<»  2  McJ^aUfa  RuUs  qf  Evidence,  487.--BenyinafiTB.  Witty  i  T,  B*  266.^*1  LmO, 
C.  C,  281.  n.~2  Lmck,  C,  C.  Ml. 
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A  fourth  objection  is,  that  it  wag  not  proved  at  the  trial 
that  the  defendants  knew  that  Ckipman  acted  or  claimed  to 
act  as  inspector ;  and  it  is  said,  that  if  the  jury  find  a  verdict 
without  evidence,  it  is  as  sufficient  a  ground  for  a  new  trial, 
as  if  it  be  found  contrary  to  evidence ;  and  2  Wih,  47,  and 
2  Tiddy  802,  4th  edition,  are  cited  to  support  the  position. 
Admitting  the  doctrine  to  be  Irue,  (and  it  may  well  admit  of 
qualification)  still  we  are  of  opinion  that  there  were  facts  in 
the  case  sufficient  to  warrant  the  inference  made  by  the 
jury,  that  the  defendants  knew  the  character  in  which 
Ckipman  acted. 

The  last  objection,  and  the  only  one  which  seemed  of 
much  weight  is,  that  the  inspector  had  no  authority  by.  law 
to  proceed  on  board  the  vessel  *^to  discover  if  any  goods, 
&c.  had  been  laden,  &c.  for  the  purpose  of  being  exported, 
&c.  contrary  \o  the  laws  of  the  United  States^^*  according 
to  the  charge  in  the  indictment ;  and  therefore,  if  the  officer 
were  attempting  to  proceed  for  this  purpose,  it  was  not  in 
the  execution  of  the  duties  of  his  office  ;  whereas  the  court 
directed  the  jury,  that  in  point  of  law  the  officer  had  such 
authority. 

The  direction  of  the  court  was  given,  as  is  supposed  in 
the  objection,  and  with  the  view  of  reserving  the  point  for 
more  solemn  consideration. 

No  statute  has  been  shewn,  which  directly  and  explicitly 
gives  the  authority  to  any  officer  of  the  customs.  If  it  ex- 
ists, it  is  an  authority  implied  from  the  provisions  of  the  acta 
regulating  the  trade  of  the  United  States. 

At  the  time  when  the  offence  was  committed,  as  charged 
in  the  indictment,  all  the  embargo  acts  were  in  full  opera- 
tiiHi.  It  will  be  recollected  that  this  was  a  coasting  vessel, 
which,  by  the  ordinary  laws,  under  no  circumstances, 
could  be  allowed  to  engage  in  foreign  trade  while  her  license 
was  in  force  ;  and  that  the  proceeding  on  a  foreign  voyage. 
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(9r  being  emplojred  in  any  other  tnule  Hum  H^  for  whieh  she 
vaft  JLceogedf  subjected  her  i0  fbfCeilvre.'*  By  thfi  embafir 
go  ActB  these  poviiioas  w^re  sedjiloiisly  enforcedy^d  nev 
restrictioiui  flowed  up  witb  sucicesBiyeij  iiupressijig  rigor- 
A  Jiceosed  vif  ssel  was  not  alloved  to  4epsrt  bom  port,  or  to 
rocejre  a  clearance,  without  giving  boi^ds  that  she  would 
pot  pcoo^ed  to  any  foreign  port."  The  departure  without 
a  clearance,  or  proceeding  to  a  foreign  port,  incurred  the 
penalty  of  forfoMure."  It  was  declared  unlawful  to  export 
from  ;the  UtfUed  Staies  any  goods,  wares  or  merchandises 
whatsoever,  under  a  like  forfeiture.^*  No  vessel  was  allow- 
f^  to  receive  a  clearance,  unless  laden  under  the  inspedioii 
V  of  the  proper  revenue  officers  ;*^  and  if  bound  to  a  district 
adjacent  to  a  for^pigp  country,  without  the  special  peonifl* 
sion  of  the  President  of  the  Uuitfid  States.^  The  collec- 
tors were  authorised  to  detain  a^y  vessel,  ostensibly  bouni^ 
with  a  car^o  to  some  other  pojt  of  the  United  States,  when- 
^er,  in  their  cpinionsi,  there  was  reason  to  suspect  ap  ior 
^nded  violatioin  of  the  law."  The  pu^tting  on  board  of  fuj 
fdinp  any  goods  or  merchandize,  with  an  intent  of  iHegpi 
exportation,  subjected  the  property  to  forfeiture."  TJhe 
j^diskg  of  goods  on  board  ships  was  declared  iUegal,  unless 
made  by  permissbn  of  the  collector  and  under  the  inspec- 
tion of  the  revenue  officers."  Vessels  already  laden  wjsre 
xequired  to  be  unladen,  or  to  give  the  bonds  requved  by 
the  law.^  The  President  of  the  United  States  was  aathor- 
jeed  to  give  instructions  to  the  ^^officers  of  the  revenue"  for 
carrying  the  embargo  into  effect ;  "^  to  instruct  the  collectors 
«s  to  the  detention  of  Vjsssels,  and  of  goods  having  an  illegal 


U  jtf  cl18 1^.  1793,  e%.  8,  t.  8, 32. 
^  Add  Jan,  1808,  <A.  8,«.  3. 
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dtestlnatioo,  ^  and  as  to  the  reftiflal  to  giwt  clear«ice» ;  * 
aad  to  ^nploj  the  land  and  naval  forees  Bod  militia  of  the 
United  Staies  in  suppreaaii^  asuembl^^ea  wlii€h  shoidd  be 
resisting  **  the  castom-houie  officers  in  the  exercise  of  their 
ditties.''  **  And  finaUj,  the  penalties  and  forfeiture  iocur- 
red  under  these  statutes  were  to  be  recovered  and  distribu- 
ted in  general,  as  under  the  collection  act  of  2d  Mardi, 
1799,  ch.  128. 

Tbese  are  a  part  of  the  provisions,  which  composed  the 
system  of  restrictions  on  comlnerce  and  navigation.  Almost 
all  the  provisions  were  to  be  carried  into  effect  hj.  the  vi^, 
^ilance  of  custom-house  officers*  Though  not  expressdjr 
named,  it  seems  quite  impossible  to  presume,  that  the  pro^ 
visions  which  I  have  cited  did  not  presuppose  their  agency* 
The  collectors  could  alone  grant  or  refuse  clearances*  The 
lading  could  alone  be  made  under  the  inspection  of  the 
inspectors  and  other  officers  of  the  customs.  The  authority 
of  interposing  to  prevent  an  illegal  exportation  or  depaHure, 
or  of  seizing  upon  the  commission  of  an  offence,  could  not 
be  exercised  without  examining  the  state  and  Conditiott  and 
papers  af  the  vessel  and  cargo^  In  short,  without  an  impU'* 
od  authority,  from  the  nature  of  their  offices  and  the  requi* 
tf tieiis  of  the  laws,  to  enter  on  board,  and,  in  the  language  of 
the  indictment,  ^^  to  discover  if  any  goods,  &c*  had  been 
laden,  dec*  on  board  of  the  said  vessel,  for  the  purpose  of 
being  exported  therein  from  the  United  SiiUeSf*  I  do  not 
'  «ee  that  it  could  have  been  possible,  either  to  ekecnte  the 
known  provisions  of  the  law,  or  to  have  avoided  infringe* 
nMots  of  the  r'^ktsof  the  citinens.  Indeed  the  authority  to 
the  President  of  the  UnUed  Staies  to  instruct  **  the  offioem 
of  the  rovnnuef'  in  cacrying  intooffinct  the  embargo,  and 

«  ^d2$  4rr«Z>  1806,  dk.  06.  s.  11.  »  Ad  dJan.  1806,  eft.  72,#.  10. 
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aiding  with  military  force  **  the  cn^tom-hoiise  officers*'  \m 
the  execution  of  their  duties,  presupposes  that  the  law  had 
already  devolved  these  duties  upon  them.     It  is  conceded, 
that  an  inspector  had  a  right  to  go  on  board  a  vessel  to  ex- 
amine, &c.  if  any  breach  of  the  laws  of  the  United  States 
had  been  committed.     Now  at  the  time  when  this  transac- 
tion took  place,  it  was  a  breach  of  law  to  lade  goods,  &c.  for. 
the  purpose  of  illegal  exportation.     It  would  follow,  there- 
fore, that  the  inspector  had  an  authority  to  go  on  board  to 
examine  into  this  fact.     If  the  inspector  had  not  this  author- 
ity, neither  had  the  collector ;  for  it  is  no  where  expressly 
given ;  and  if  it  be  necessary  or  proper  completely  to  exe- 
cute other  duties,  it  would  result  by  implication  to  an  in- 
spector as  well  as  a  collector.     As  I  have  before  observed, 
the  laws  seem  to  consider  it  already  existing,  and  extend  the 
authority  to  commanders  of  revenue  boats,  which  by  law  are 
to  be  appointed  for  the  use  of  surveyors  and  inspectors.* 
It  is  certunly  not  to  be  inferred  from  this  reasoning,  that 
officers  of  the  customs  have  an  unlimited  authority  over 
the  commercial  property  of  the  citizens.     In  the  nature  of 
things  they  must  have  some  implied  powers.     The  Legis- 
lature would,  in  vain,  attempt  to  enumerate  them ;  and  I 
think  it  may  be  safely  assumed,  that  they  may  exercise  all 
powers  necessary  and  proper  to  ejBTectuate  the  manifest  in- 
tentions of  the  law  connected  with  the  duties  of  their  office. 
To  them  is  committed  the  general  management  of  the  reve- 
nue laws,  be  they  of  exportation  or  importation ;  and  I  think 
it  would  be  dangerous  in  the  extreme  to  adopt  the  positioa 
that  every  act  of  theirs  must  be  shewn  sub  pede  sigUlu 
They  act  at  their  peril.     If  they  invade  the  rights  of  the 
citizens  under  color  of  office,  this  court  will,  1  trust,  be  the 
last  to  affi>rd  them  a  shelter  or  a  refuge. 

J9  Wd  2  JMMI,  1790,  ck.  128,1.  101,aiid^cf25J|wil,  1808,0^06,^3.' 
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On  the  whole^  after  some  debate  and  muefa  reflection,  I 
am  now  satisfied  that  the  last  objection  ought  not  to  prevail ; 
and  that  the  opinion  of  the  court  at  the  trial  was  well  founded 
in  principle.  My  search  in  the  books  has  not  enabled  me 
to  detect  a  single  authority  or  principle,  which  is  shaken  or 
opposed  in  coming  to  this  determination. 

DAVISf  J.  concurred. 

Judgment  on  the  verdki. 


JO8SPH  Mc  LshLAN,  ChAlHAtrP  OF  GOODS,  IS  KEROR,  VeTtUS  UlTITCl^ 

States.     From  District  of  Maioe. 

The  CSrcait  Court  of  Mawachmetti  has  no  oofcninnoe  of  taiaam  of  admiralty 
and  maritinie  joriidictioo  from  the  District  Court  oiMamt^  except  by  ap- 
peal :  and  a  writ  of  emr  thereon  will  be  quashed. 

SembUj  that  id  cases  withm  the  eollectioo  act  of  2  March,  1799,  ch.  128,  wcL 
SOfjudgiiient  cannot  be  rendered  on  the  bail  bond  until  after  tirenty  days 
from  the  decree  of  condemnatioa,  and  then  in  open  court 

1  HIS  was  a  writ  of  error  brought  to  reverse  the  decision 
of  the  District  Court  of  Maine  in  a  cause  of  admiralty  and 
maritime  jurisdiction.  A  motion  was  made  to  dismiss  the 
writ  of  error,  upon  the  ground  that  this  cause  was  cogniza* 
ble  onlj  hy  way  of  appeal,  and  not  by  writ  of  error. 

On  inspection  of  the  record  it  appeared,  that  the  libel 
was  Bled  against  certain  goods,  for  being  unladen  within 
the  district  of  Saco  without  a  permit  from  the  collector  of 
the  district,  contrary  to  the  act  of  2  March,  1799,  ch.  128. 
Pending  the  prosecution,  on  application  of  the  claimant,  the 
goods  were  delivered  to  him  on  appraisement  and  giving  a 
bond  pursuant  to,  or  intended  to  be  pursuant  io^  the  89th 
sect,  of  the  same  act.  A  decree  of  condemnation  passed 
against  the  goods  at  January  term,  1812,  and' it  was  there* 
upon,  in  the  same  decree  further  awarded  by  the  court,  that 


tbe  upprttbied  T«liie  tberoof  should  be  paid  to  the  clerk  o(  the 
eourfy  together  with  the  costs  of  prosecution>  io  twenty  daye 
from  the  award  of  jedgmeot,  aad  in  default  thereof,  that 
executioQ  should  issue  for  the  sums  aforesaid  against  the 
claimant  and  bis  surety  on  the  bond<  No  appeal  was  iDter- 
posed  from  the  decree  to  the  next  Circuit  Courts  and  the 
cause  had  been  removed  to  this  court  at  this  term  upon  the 
writ  of  error. 

Jackson  for  the  plaintiflT  in  error.  The  judgment  on  the 
bond  is  distinct  from  the  decree,  though  coupled  wilh  it. 
The  one  is  at  common  law  ;  the  other,  is  of  admiralty  juris* 
diction.  The  bond  under  the  collection  act  differs  from 
the  stipulation  under  the  embargo  acts,  and  is  not  analogous 
to  the  stipufaitioDS  in  adouralty*  Tbe  judgment,  therefore, 
is  a  judgment  at  common  law,  on  which  error  may  well  lie. 
By  sect.  89  of  the  collection  act,  judgment  on  the 
bead  is  to  be  rendered  in  open  court  on  mot  ion,  unless  the 
appraised  value  is  paid  within  twenty  days  from  the  decree 
of  forfeiture*  The  motion  is  equivalent  to  a  scire  facia% 
where  there  is  a  recognizance.  This  judgment  having  been 
rendered  forthwith,  without  waitii^g  the  expiration  of  the 
twenty  days,  is  erroneous. 

Z«ee,  district  attorney  of  MainCj  contended  that  the  bond 
resembled  a  stipulation,  and  therefore  the  decision  below 
was  a  decree  of  the  admiralty,  not  a  common  law  judgments 

STORYf  J.  delivered  tbe  opinion  of  the  court,  which^ 
after  reciting  the  facts,  was  as  follows : 

On  examining  the  language  of  the  judiciary  act  of  24 tb 
September,  1789,  ch.  20,  I  am  satisfied  that  a  writ  of 
error  is  not  the  proper  process,  to  remove  the  decree  of  the 
Pistrict  Court  of  Jlfainc  for  re-examination  into  this  court. 


The  mode  prescribed  hj  law  ia  bj  appeal  to  the  next  Cir- 
cuit  Coarfy  and  as  no  asch  appeal  was  claimed  or  allowed, 
the  partj  cannot  now  take  advantage  of  anj  errors  of  fact 
or  law  apparent  in  the  cause,  so  far  as  it  is  a  cause  of  ad< 
miraltj  and  maritime  jurisdiction. 

But  it  has  been  contended  by  the  counsel  for  the  claim* 
ant,  that  although  the  original  decree  of  condemnation  can- 
not now  be  inquired  into,  yet  the  award  of  judgment  and 
execution  upon  the  bond  is  to  be  considered  as  a  distinct 
judgment  at  common  law,  and  that  a  writ  of  error  lies  to 
correct  the  errors  of  law  in  such  judgment ;  and  it  is  further 
contended^  that  the  award  of  judgment  and  execution  in  the 
case  at  bar,  not  having  been  in  open  court  after  the  lapse 
of  twenty  days  from  the  rendition  of  the  decree,  is  irregular 
and  voidable* 

On  examinhig  the  89th  sect,  of  the  act  under  which  this 
bond  is  taken,  it  appears  that  '<  if  judgment  shall  pass  against 
the  claimaht,  as  to  the  whole  or  any  part  of  such  ship  or 
Tesael,  goods,  wares  or  merchandize,  and  the  claimant  shall 
net  within  twenty  days  thereafter  pay  into  the  court,  or  to 
the  proper  officer  thereof,  the  amount  of  the  appraised  value 
of  such  ship,  &c.  &c.  so  condemned,  with  the  costs,  judgment 
shall,  and  may  be  granted  upon  the  bond  on  motion  in  open 
e&urty  without  further  delay."  It  would  seem,  therefore, 
tfiat  the  judgment  on  the  bond  ought  to  be  in  open  court, 
after  the  lapse  of  the  twenty  days,  and  Hot  before.  If  we 
hftd  cogpiisance  of  the  present  suit,  I  should  incline  to  think, 
that  the  judgment  iias  irregularly  rendered. 

But  I  am  weH  satisfied,  that  upon  the  true  construction 
of  the  act,  this  judgment  cannot  be  considered  as  a  distinct, 

independent  judgment  at  common  ^V^jf^^^ifi^  9.  V^^fi  i'l^^i- 
dent  and  attendant  upon  the  original iSuse.^ .  0-pilf^mzift 
had  appealed  from  the  decree  of  condemnation,  the'-boM 
would  have  followed  the  ca'^se'^  into  this  co>irt,  and  upon 


•  • 
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affirniaf  ion  of  the  decree,  the  fruits  of  the  bond  might  have 
been  obtained  in  the  same  manner,  as  in  the  court  below. 

The  bond,  in  fact,  is  nothing  more  than  a  security  taken 
to  enforce  the  original  decree ;  and  is  in  the  nature  of  a 
stipulation  in  the  admiralty.  It  matters  not  whether  a  se* 
curitj  in  an  admiralty  and  maritime  cause  be  by  bond,  or 
recognizance,  or  stipulation.  The  court  have  an  inherent 
authority  to  take  it,  and  to  proceed  to  award  judgment 
thereon  according  to  the  course  of  the  admiralty,  unless 
where  some  statute  has  prescribed  a  different  course.  I 
consider  this  act  as  merely  providing  a  new  practice,  as  to 
admiralty  proceedings  on  bonds  within  the  purview  of  it, 
but  by  no  means  as  separating  the  bond  from  its  connexion 
with  the  original  cause.  Following  therefore  the  nature  of 
the  original  cause,  it  operates  as  a  stipulation,  and  the  court 
as  a  court  of  admiralty  may  rightfully  award  execution 
thereon.^ 

Strictly  speaking,  a  decree  of  condemnation,  in  cases  like 
the  present,  is  but  an  interlocutory  having  the  effect  of  a 
final  decree,  and  the  ultimate  adjudication  of  the  cause  is 
not  complete,  until  judgment  has  been  awarded  upon  the 
bond. 

In  the  case  of  the  Alligator,  at  the  last  term,  the  court 
had  occasion  to  consider  the  nature  and  effect  of  bonds  giv- 
en in  admiralty  suits,  and  I  refer  to  that  case,  as  containing' 
my  own  settled  o[4nion. 

I  am  of  opinion,  that  the  writ  of  error  should  be  quashed 
as  having  issued  improvidently. 

As  the  District  Judge  concurs  in  this  opinion,  let  the 
writ  of  error  be  quashed. 

*  .  « See  B/ymar  vs.  Atkinh  1  Al  BL  164, 
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Thb  Scboohsb  Ajibbica,  Mosbs  Browh,  Claimavt.    Appeal. 

'  If  a  coasting  vessel  arrive  from  one  district  at  another  district  in  the  sune  state, 
having  on  board  foreign  goods  exceeding  800  dolls,  in  value,  without  bebg 
provided-frith,  or  exhibiting  a  manifest  of  such  cargo,  it  is  not  an  ofieoce  fiu- 
which  the  vessel  is  forfeited  under  the  coasting  act  of  the  18th  Fabiuaiy, 
1793,  ch.  8. 

X  HiB  was  an  information  claiming  the  schooner  AmeHcat 
as  forfeited,  Ist.  because  certain  goods,  to  wit,  120  tons 
of  plaister  of  paris,  were  imported  in  said  vessel  into  the 
United  States  from  some  port  in  Nova  Scotia^  and  being 
of  more  than  ^400  in  Talue,  were  unladen  in  the  night  time 
without  a  permit,  contrary  to  the  collection  act  of  2  March, 
1799,  ch.  128  ;  2d.  because  the  same  goods  were,  at  some 
port  of  Nova  Scotia^  laden  and  put  on  board  of  said 
schooner,  with  the  knowledge  of  the  owner  and  master,  with 
intention  to  import  the  same  into  the  United  States^  contra- 
ry to  the  act  of  1  March,  1809,  ch.  91 ;  3d.  because  the 
said  vessel,  being  a  vessel  duly  enrolled  and  licensed  for 
the  coasting  trade,  and  having  on  board  foreign  mer- 
chandize of  a  value  exceeding  $800,  did  arrive  at  the 
port  and  district  of  Boston  from  the  district  of  Penob- 
scot, without  being  provided  with,  or  exhibiting  a  manifest 
of  the  cargo  then  on  board  of  said  vessel,  or  any  manifest 
Including  said  plaister,  contrary  to  the  coasting  act  18  Feb- 
ruary, 1793,  ch.  8. 

■ 

Blake,  district  attorney,  for  the  United  States,  in  sup- 
port of  the  first  count,  cited  sections  27  and  28  of  the  act 
regulating  the  collection  of  duties  ;  the  first  of  which  pro- 
vides, that  any  foreign  goods  brought  in  from  a  foreign 
port,  and  nnladen  without  a  permit,  unless  in  case  of  acci- 
dent or  distreuy  shidl  bt  forfeited ;  and  the  last,  that  the 


Testel  which  receiyes  them  ahall  also  be  forfeited.  He 
also  relied  on  the  50th  section,  providing  that  no  good« 
bravgkt  from  tmjf  foreign  port  or  flac€  shall  be  unladen 
but  between  sunrise  and  sunset,  without  a  permit  or  license; 
and  if  so  unladen,  to  be  forfeited.  And  if  the  value  at 
the  highest  loarket  price  be  ^00,  then  the  vesel,  &c. 
are  to  be  forfeited.  He  contended  that  no  distinc- 
tion was  here  made,  as  to  goods  not  liable  to  duties.  In 
support  of  the  second  count,  he  referred  to  the  4th,  5th,  aad 
6th  sections  of  the  non-intercourse  act  1  March,  1809.  In 
support  of  the  third  count,  he  relied  on  the  46th  and  50th 
sections  of  the  coasting  act,  requiring  the  exhibition  of  a 
manifest. 

W.  B.  Bannister^  for  the  claimant,  contended  as  to  the  first 
count,  Ist.  that  no  goods,  but  such  as  were  liable  to  duties, 
were  intended  by  the  act.  The  plaister,  which  composed 
this  vessel's  cargo,  was  not  liable  to  duties.  He  referred  to 
the  act  regulating  the  c<Jlection  o(  duties,  and  also  to  the 
4th  and  5 Ist  sections  of  the  coasting  act ;  2dlj,  that  the 
facts  must  shew  it  to  be  imported  from  a  foreign  port  in  the 
same  vessel,  unladen  in  the  night  time,  and  of  more  than 
j^400  in  value*  Without  the  papers,  the  evidence  proves 
nothing  of  the  quantity,  nor  whence  it  came*  It  only  shews 
circumstances  of  suspicion.  If  the  piq[>er8  are  resorted  to» 
they  must  be  taken  for  what  they  purport  to  be.  They 
prove  the  schooner  a  coasting  vessel,  regularly  enrolled,  and 
the  cargo  cleared  from  Bastport.  So  also  the  depositions* 
The  same  facts  form  an  answer  to  the  second  count.  As 
to  the  third  count,  he  contended  that  coasting  vessels  were 
not  obliged  to  enter,  or  exhibit  a  manifest,  unless  required, 
and  that  the  requisition  was  complied  with  in  this  case. 

STORYj  J.    To  maintain  the  fint  cmuA,  k  aast  bt 
•hewn  that  tiie  'planter  was  farM^bt  from  a  tedgn  porf^  tat 
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the  whole  evidence  in  the  case  shews  that  it  was  brought 
from  a  port  within  the  district  of  PenobscoL 

To  maintain  the  second  count,  it  must|  accordii^  to  iti 
allef^ationSf  be  shewn  that  the  lading  was  at  a  port  in  Nova 
ScoHa;  and  for  the  reason  which  I  have  already  stated^ 
this  count  also  cannot  be  supported. 

I  do  not  find  that  the  third  count  alleges  any  offence,  for 
the  commission  of  which  a  forfeiture  of  the  schooner  would 
have  been  incurred.  It  is  apparently  founded  on  the  15th 
Seption  of  the  coasting  act,  which  certainly  will  not  support 
it ;  and  no  other  section  of  that  or  any  other  statute  has 
been  shewn  to  the  court,  which  countenances  the  forfeiture* 
I  must,  therefore,  pronounce  also  that  the  United  SicUes  can 
take  nothing  by  this  count  in  the  information. 

Whether  the  facts  in  the  case  would  have  supported  a 
prosecution  for  a  forfeiture  under  other  provisions  of  our 
statutes,  it  is  not  now  necessary  to  consider.  But  I  must 
Say,  that  there  have  been  great  irregularities  in  the  conduct 
of  this  vessel,  which  have  not  left  her  without  heavy 
suspicions. 

I  affirm  the  decree  of  the  District  Court,  but  shall  certify 
reasonable  cause  of  seizure. 

O.  Blake  for  United  States. 
W*  B.  Bannister  for  claimant 


Tac  SLOOP  Julia,  Joha.  BaooKS  Claimavt. 

If  A  licensed  eoaster  be  engaged  in  an  illegal  trafiBc,  the  ia  forfinted  tmder  Uie 
32diiectoftbeactof  IStfaFebniaiy,  1793,ch.8.  Caaeof  raokprcHiBi^ 
tioD  of  iUegal  traflfc.    Condemnation. 

nTHis  was  an  information,  filed  on  the  17th  June,  181% 
and  contained  three  counts,  the  first  of  which  was  founded 
▼OL.  i«  9% 
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on  the  ii<Hi4tnportation  law  ;  the  second,  on  ihe  coasting. 
act ;  the  third,  en  the  act  regulating  the  collection  of  duties. 
The  facts  are  stated  in  the  following  decree. 

STORY,  J.     This  is  a  very  extraordinary  case.     It  ap- 
pears from  the  evidence  produced  by  the   United  StaieSf 
that  the  Julia  is  a  vessel  duly  enrolled  and  licensed  for  the 
coasting  trade.   That  on  the  lOth  day  of  June,  IB  12,  she  was 
seen  lying  near  Chelsea  bridge^  in  Mystic  rivevy  apparently 
loaded  with  wood.     From  what  port  she  came,  has  not  been 
distinctly  proved.     At  one  time,  the  master  said  from  Pe- 
nobseoty  and  at  another,  from  Eastpori ;  but  he  had  Hali- 
fax newspapers  on  board.     The  movements  of  the  vessel 
during  that  day  attracted  the  notice  of  some  of  the  officers 
of  the  customs ;  and  she  was  watched  during  the  ensuing 
night,  when  her  conduct  confirmed  the  suspicions  already 
entertained.     Oa  the  following  day,  an  assistant  of  an  officer 
of  the  customs  went  on  board  ;  and  the  vessel  proceeded  to 
Medford,  and  came  along  side  of  an  old  decayed  wharf, 
which  had  not  been  apparently  used  for  some  time ;  and 
was  at  the  distance  of  a  mile  and  a  half  from  the  dwelling 
house  of    the   claimant,  and  in    a   situation  unfavorable 
for  unloading.     Two  assistants  were  left  by  the  custom- 
house officers  to  guard  and  watch  tne  vessel  during  the 
night  of  the  11th  of   June.      About  ten  o'clock  in  die 
evening,  it  being  then  quite  dark,  seven  teams,  with  horses 
and  a  hackney  coach,  drove  down  near  to  the  wharf,  and 
immediately  two  or  three  platoons  of  eight  men  each,  dress- 
ed in  disguise,  armed  with  clubs  and  other  offensive  wea- 
pons, assailed  the  assistants ;  one  escaped,  the  other  was 
taken  and  carried  on  board  of  the  sloop,  put  down  into 
the  cabin,  and  locked  up.     In  this  situation  he  remamed 
during  the  night,  and  until  relieved  by  an  officer  of  the 
customs  on  the  next  morning.     Soon  after  being  put  into 
the  cabin,  the  assistant  discovered  two  persons  lying  in  their 
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I,  one  of  whomi  affected  some  sorprise,  and  aiked  th« 
reason  of  the  disturbance ;  but  upon  some  remarks  beii^ 
made  by  the  assistant,  without  further  inquirj,  desisted  aad 
affected  to  go  to  sleep.  Immediatelj  after  this  the  deck-load 
of  wood  was  removed  with  great  noise  and  confusion.  The 
hatches  were  opened ;  and  the  assistant  distinctly  heard  goods 
removed  in  the  hold  and  hoisted  up,  axes  and  hammers  dri< 
vingy  and  heavy  articles,  apparently  boxes,  &c.  striking,  as 
they  were  hoisting,  against  the  combings  of  the  hatches. 
The  assistant  expressly  states,  that  the  noise  of  removing, 
&c.  was  that  of  boxes,  &c.  and  not  merely  of  solid  wood. 
After  a  few  hours,  the  whole  noise  ceased. 

In  the  morning,  the  deck-load  was  found  in  great  confu* 
lion;  and  two  tiers  of  .wood  were  in  the  hold,  one  before 
and  another  abaft  the  hatches,  and  a  number  of  bgs  lying 
confusedly  in  the  hatchway.  Neither  captain  nor  mate 
were  then  on  board ;  but  soon  afterwards  the  captain  came 
on  board,  said  **  he  had  lodged  at  a  tavern ;  that  it  wai( 
damned  strange  that  he  was  obliged  to  he  robbed  so.*'  He 
was  immediately  told,  that  he  wa^  thought  to  be  one  of  the 
robbers ;  and  if  he  was  not,  he  could  immediately  advertise. 
He  replied,  *^  it  was  judging  hard,  and  he  should  not  trou- 
ble himself  about  advertising."  The  vessel  was  therefore 
seized,  and  three  or  four  days  afterwards  the  captain  came 
for  his  clothes,  and  has  never  been  since  seen  by  the  govern^ 
ment's  witnesses.  There  are  many  other  circumstances  in 
the  case,  which  I  forbear  to  detail.  Not  a  sing^.^  witness 
baa  been  produced  by  the  claimant ;  not  a  single  alleviating 
circumstance  has  been  offered  to  rebut  a  case  so  pregnant 
with  suspicion  and  unfavorable  presumption. 

The  information  contains  vaftoua  counts ;  1.  for  taking 
on  board,  with  the  knowledge  of  the  owner  and  master, 
certain  prohibited  goods,  in  a  foreign  port,  with  intention  to 
import  them  into  the  UnUed  8tat^  ;  and  actually  importinf 


23«  MASSACHUSETTS, 

them  into  the  United  States^  contrary  to  tbe  act  Ist  March, 
1809,  ch.  91. ;  2d.  for  being  engaged  in  a  trade  other  than 
that  for  which  said  sloop  was  licensed,  contrary  to  the 
coasting  act  of  18th  Feb.  1793,  ch.  8  ;  and  3d.  for  receiving 
from  some  unknown  yessel,  within  four  leagues  of  the  coast 
of  the  United  States^  foreign  goods  liable  to  the  payment 
of  duties,  &c.  without  any  accident,  necessity  or  distress 
requiring  the  same,  contrary  to  the  collection  act,  2d  March, 
1799,  ch.  128,  sect.  27,  28. 

It  will  be  recollected,  that  no  eicplanation  of  the  case  ii 
given  by  the  claimant.  Neither  the  master,  nor  the  mate, 
por  the  seamen  of  the  sloop,  are  produced.  No  apolo- 
gy for  this  extraordinary  transaction  is  attempted.  It  be- 
gan and  ended  in  darkness  ;  and  the  light  has  not  yet  been 
permitted  to  dawn  upon  it.  Now  I  must  saj,  that  the  evi- 
dence affords  an  almost  irresistible  presumption  of  illegal 
importation  of  foreign  prohibited  goods,  and  of  deliberate 
enterprise  in  an  unlicensed  trade.  I  do  not  perceive  but  that 
every  presumption  equally  tends  to  prove  the  case,  as  laid 
}n  every  count  in  the  information.  The  facts  call  so  loudly 
upon  the  claimant  for  some  reasonable  explanation,  and  so 
malignantly  taint  the  transaction  with  fraud,  that  I  feel  my- 
self bound  to  declare,  that  the  silence  and  concealment 
with  which  the  claimant  wraps  himself  affords  no  hope, 
that  a  single  doubt  in  favor  of  innocence  ought  to  be 
cherished. 

I  shall  therefore  reverse  the  decree  of  the  District  Court ; 
and  decree  the  sloop  and  appurtenances  to  remain  forfeited, 
with  costs,  to  the  United  States. 

wOflwMinMr* 

O.  Blake  for  United  States, 
d*  Ward  for  the  claimant 
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Uhitbd  States  versw  Sohooner  Mabs,  Johh  ALiziHiism,  &  al. 

Claimanti. 

Goods  of  British  growth,  althoagh  not  liable  to  dotieu,  are  prohiUted  from 

importatioo  by  the  act  Irt  March,  1809,  eh.  91. 
If  a  vessel,  Uctmed  for  the  ooaatii^  trade,  be  engaged  in  an  iilq^al  trafflc,  she 

loses  the  protection  of  her  license,  and  is  forfeited  under  the  3S2d  sect  of  tfa* 

coasting  act  of  18th  Febroary,  1793,  ch.  8. 

^Thib  informalioD  contained  two  counts;  1.  for  taking  on 
board  at  a  foreign  port,  with  the  knowledge  of  the  owner 
and  master,  certain  prohibited  goods,  to  wit:  lOO-lons  of 
plaister  of  paris,  with  an  intention  to  import  the  same  into 
the  United  StateSy  contrary  to  the  act  of  Ist  March,  1809, 
ch.  91.  2*  For  being  engaged  in  a  trade,  other  than  that 
for  which  the  schooner  was  licensed,  contrary  to  the  coast- 
bg  act  of  18th  February,  1793,  ch.  8.  The  facts  will 
appear  in  the  decree. 

STORYj  J.  It  appears  bf  the  evidence,  that  the  Mar9 
in  a  vessel  duly  enrolled  and  licensed  for  the  coasting  trade. 
That  in  the  month  of  September,  A.  D.  1811,  she  proceed- 
ed from  New-Bedford  to  Pctssamaquoddy  river,  and  while 
lying  in  the  river,  a  little  nearer  the  American  than  the 
British  side,  she  received  on  board  a  cargo  of  plaister  of 
paris  from  a  brig  and  schooner,  which  lay  near  her.  No 
names  were  on  the  sterns  of  these  vessels,  and  no  colors 
were  shewn  by  them.  The  witnesses,  who  composed  the 
crew  of  the  Mars^  say,  that  they  supposed  them  to  be 
American,  but  do  not  know.  The  cargo  was  laden  wholly 
m  the  night,  according  to  some  of  the  testimony,  and  ac- 
cording to  other  testimony,  partly  by  day  and  partly  by 
night.  Besides  the  plaister,  three  barrels  of  sugar  and  one 
barrel  of  coffee  were  taken  on  boards  and,  with  an  evident 
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intention  of  concealment,  were  stowed  awaj,  and  studioualj 
covered  up  in  tlie  run.  Some  testimony  has  been  intro- 
ducedy  to  shew  that  this  was  the  unauthorized  act  of  the 
mate,  without  the  knowledge  or  consent  of  the  master.  I 
do  not,  however,  think  that  it  is  quite  satisfactory.  It  comes 
in  a  shape  liable  to  great  suspicion,  and  it  does  not  comport 
with  the  subsequent  conduct  of  the  master.  The  Mars 
returned  from  her  voyage  to  Nerv-Bedfordt  and  was  there 
seized  by  the  collector  of  the  port. 

It  has  been  argued,  that  the  plaister  is  not  an  article  of 
foreign  produce  liable  to  the  payment  of  duties,  and  conae* 
quently  not  within  the  prohibitions  of  the  act  of  1st  March, 
1809.  But  to  bring  an  article  within  that  act,  it  is  not  ne- 
cessary that  it  should  be  liable  to  pay  duties.  The  Ian** 
guage  is  express,  that  it  shall  not  be  lawful  to  import  intQ 
the  UnUed  StaJtes^  &c«  from  any  foreign  port  or  place  what* 
soever,  any  goods^  wareB  or  merckat^dise  whatsoever,  of 
the  growth,  produce  or  manufacture  of  Oreat'BrUaint  or 
any  of  her  colonies  or  dependencies.  There  is  no  qualifi- 
cation of  the  terms  of  the  act  to  dutiable  articles,  nor  have 
I  any  doubt,  that  plaister  is  merchandize.  It  is  not  used 
merely  as  ballast,  but  is  bought  and  sold  in  the  market,  as  a 
commodity  for  consumption.  Can  there  be  a  doubt  that 
coals  are  merchandize  ? 

I  do  not,  however,  think  that  the  first  count,  consideriog 
the  terms  in  which  it  is  drawn,  is  supported  by  the  evidence  i 
I  lay  it  therefore  entirely  out  of  consideration. 

As  to  the  second  count,  the  principal  difficulty  is  to  de* 
cide,  whether  the  circumstances  of  the  case  present  a  legal 
presumption  of  prohibited  traffic.  For  I  bold  it  a  salutary 
doctrine,  that  if  a  coasting  vessel  be  engaged  in  illegal  trad^ 
she  is  to  be  considered  as  employed  in  a  trade,  other  tbaii 
that  for  which  she  is  licensed,  and  of  coarse  forfeit*  thf 
protectioD  of  her  license* 
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It  win  be  recollected,  that  plaister  is  not  the  known  pro- 
duce of  the  United  States^  but  is  the  known  produce  of  the 
British  province  of  Nova  Scotia.  The  vessel  lay  very 
near  the  dividing  line,  in  waters  accessible  to,  and  in  com- 
mon use  by  vessels  of  Great-Britain  and  of  the  United 
States.  At  the  time  of  this  transaction,  it  was  illegal  to 
import  plaister  from  Nova  Scotia  into  the  United  States^ 
and  there  could  be  no  pretence,  on  the  part  of  our  citizens^ 
of  ignorance  of  the  prohibition.  The  vessels,  from  which 
the  Mars  received  her  cargo,  were  evidently  disguised. 
Their  names  were  concealed,  and  their  characters  nnac* 
knowledged.  These  circumstances,  prima  faciei  present 
a  presumption  unfavorable  to  the  claimant.  This  presump* 
tion  was  acted  upon  in  the  District  Court,  yet  the  claimants 
have  laid  by.  They  know  with  whom  they  dealt ;  they 
can,  if  they  choose,  explain  the  transaction,  and  shew  that 
the  plaister  had  been  legally  imported.  They  have  not  so 
done,  but  have  silently  acquiesced  in  every  presumption 
against  them.  I  feel  myself  bound  to  say,  that  the  trans- 
action therefore  admits  of  no  fair  and  satisfactory  explana* 
tion* 
I  affirm  the  decree  of  the  District  Court,  with  costs. 

Candemnei. 

O.  Blake  for  United  States* 
B.  Whitman  for  the  claimants. 


SeBoona  BofToir  avd  cargo,  John  D.  Willuki  ft  al.  Claim* 

ANTS.    Appeal. 

If  Bntvh  ipoods  arepat  od  boapd  a  vessel,  with  iotent  to  import  them  into  the 
Ufdkd  SMei,  they  are  forfeited  onder  the  act  of  1st  March,  1809,  cfa.  Slg 
whether  the  owner  intended  thereby  to  violate  the  act  or  not 

If  a  vemel  ▼olimtarily  arrire  at  her  port  of  tetiMtioa  with  »  caifoi,  it  comti- 
titw  ia  poiirt  «Claw  aa  iajportatios. 
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Tlieiii»«eoiDiDg  into  port  without  breaking  bulk,  ii  rrima  /aeU  endenee  of 

ao  importatioa. 
The  act  of  22d  Febraary,  1805,  ch.  78,  doefyDOt  vary  the  general  law,  ai  to 

what  cooititntes  an  importation. 

• 

I  HB  information  against  the  schooner  Bosfon  and  appur- 
tenances alleged,  that  certain  prohibited  goods  of  foreign 
growth,  &c.  were,  at  the  Cape  of  Good  Hope^  with  the 
knowledge  of  the  owner  and  master,  put  on  board  the  same 
schooner  with  intention  to  import  the  same  into  the  United 
StateSf  contrary  to  the  act  1st  March,  1809,  ch.  91,  and  that 
the  same  goods  were  afterwards,  in  pursuance  of  the  same 
intention,  actually  imported  into  the  port  of  Boston.  The 
information  against  the  cargo  contained  substantially  the 
same  allegations,  the  former  being  founded  on  the  6th  sect, 
the  latter  on  the  5th  sect,  of  the  act. 

There  were  special  claims  in  the  case,  which  in  general 
admitted  the  facts,  but  denied  any  intention  to  violate  the 
laws. 

.  It  was  admitted  that  the  facts  were  truly  stated  in  the 
decree  of  the  District  Court.  From  that  decree  and  the 
accompanying  papers,  it  appeared,  that  John  D.  Williams 
i:  Co.  the  principal  claimants  and  owners  of  the  schoonery 
in  October,  1810,  transmitted  orders  to  their  agent  at  the 
Cape  of  Oood  Hope^  to  purchase  168  casks  of  wine,  con- 
stituting the  bulk  of  the  cargo.  That  after  the  President's 
proclamation  of  the  2d  November,  1810,  was  well  known, 
to  wit,  on  the  10th  of  December,  1810,  the  schooner  sailed 
from  Boston  for  the  Cape  of  Good  Hope.  That  the  cargo 
was  taken  on  board  at  the  Cape  on  the  20th  of  April)  1811, 
with  an  alleged  destination,  as  the  clearance  expressed, 
^^for  Boston.**  That  the  schooner  with  her  cargo  on 
board,  sailed  from  the  Cape  for  Boston^  and  voluntarily  and 
without  any  necessity  arrived  at  Boston^  on  Sunday  the 
24th  June,  1811.  That  on  the  next  morning,  as  soon  as 
the  custom-house  was  opened,  a  manifest  was  presented  by 
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the  claiinaiit9>  dfeging  (Bat  the  schooner  #«[^  <^  5otm^/or 
Boston  and  St.  BartholomewSy*  arid  the  claimaVii^  asked 
leave  io  depart  for  St.  BartholomewSf  on  ^ving  bonds  pur- 
suant to  the  act  22d  Februarj,  1805,  ch.  78,  which  permis- 
sion the  collector  refused^  and  immediafelj  seized  the  ves- 
sel as  forfeited.  There  did  not  appear  to  have  been  any 
concealment  of  the  facts  on  the  part  of  the  claimants,  tfnd 
Hiej  rested  their  defence  upon  the  strong  presnmptionlt 
arising  from  their  open  and  fitir  conduct. 

The  points  relied  on  by  the  counsel  in  this  case  afe  fully 
itated  in  the  opinion  of  the  judge; 

STORY,  J.  It  has  been  contended  by  the  counsel  for 
the  claimants,  that  the  schooner  and  cargo  are  not  forfeited, 
because  the  cargo  was  not  taken  on  board  with  an  intention^ 
to  import  the  same  into  the  United  StateSf  contrary  to  the 
act  of  let  March,  1809 ;  that  their  whole  conduct  shews* 
that  they  never  meant  to  violate  the  law,  but  intended  the 
importation  should  be  made  into  the  United  Staies,  upon  thc^ 
contingency  only  that  it  should  by  subsequent  events  become 
lawful ;  and  that  within  forty-eight  hours  after  the  arrival  c^ 
the  schooner  at  Boston^  they  gave  an  ulterior  destination  to 
the  property,  which  was  perfectly  lawful* 

There  is  no  evidence  in  the  case,  to  shew  that  a  contii^ 
gent  destination  for  Bostony  was  in  the  original  contempla- 
tion of  the  parties.  The  master  voluntarily  took  on  b^ard 
Us  cargo  for  that  port,  and  (for  aught  that  appears  in  the 
case)  came  into  port,  with  the  intention  to  make  it  his  port 
of  discharge*  The  destination  for  St.  Bartkotomews  ap«. 
pears  to  have  been  an  after  thought,  and  in  the  absence  of 
all  contrary  evidence,.!  must  take  that  to  have  been  the 
real  fact. 

I  cannot  admit,  that  to  constitute  a  forfdture  within  the 
act»  it  is -necessary  that  the  party  should  have  intended  a 

▼oii.  I.  81 
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clandestine  importation  or  a  fraudulent  smuggling  traflSe. 
The  4  h  se  ti  jn  of  the  act  declares,  that  it  ghall  not  "  be  law* 
ful  to  import  into  the  United  States^  or  the  territories  there** 
of,  anj  goodsy  wares,  or  merchandize  whatever,  from  any 
port  or  placfi  sittuUed  in  Qreat  Britain  or  Ireland^  or  in 
any  of  the  colonies  or  dependenci^  of  Great  Britain^*^ 
&c.  **  nqr  shall  it  be  lawful  \o  import  into  the  United  StaieSf 
Qr  the  territpcies  thereof,  from  any  foreign  port  or  ploM 
fvhatever^  any  goods,  wares,  or  merchandize,  being  of  the 
gro^  th,  produce,  pr  manufacture,  &c.  of  Great  Britain  or 
Irelandf  or  of  any  of  the  colonies  or  dependencies  of  Greai 
Britain^^  &c.  *'  or  of  anj  place  or  country  in  the  actual 
possession  of  Great  Britain*^^ 

The  5th  section  then  declares,  that  whenever  any  article 
or  articles,  the  importation  of  which  is  prohibited  by  this 
act,  shall  be  imported  into  the  United  States^  or  the  terri- 
tories thereof,  contrary  to  the  true  intent  and  meaning  of 
this  act,  or  shall  be  put  on  board  of  any  ship,  &c.  with  in- 
tention of  importing  the  same  into  the  United  States^  or  the 
territories  thereof,  they  shall  be  forfeited ;  and  the  6th  sect, 
provides,  that  if  such  articles  are  with  such  intention  put  on 
board,  with  the  knowledge  of  the  owner  or  master  of  the 
ship,  such  ship  also  shall  be  forfeited, 
-  By  the  operation  of  these  sections  then,  not  only  the 
actual  importation  of  prohibited  goods  into  the  United 
StcUeSj  but  the  lading  of  them  with  an  intention  of  im- 
portation  into  the  United  States^  is  made  an  offence.  It  is 
true,  that  the  actual  or  intended  importation  must  be  **  con- 
trary  to  the  true  intent  and  meaning  of  the  act ;''  but  this 
meatis,  not  that  the  party  should  actually  intend  at  all  events 
to  violate  the  law  by  fraudulent  or  eollusive  conduct,  but 
fhat  the  actual  or  intended  importation  should  be  from  such 
ports,  ^nd  of  such  goods,  as  are  prohibited  by  the  4th  sect^ 
qS  the  act.    The  offence  does  not  depend  upon  the  iateiit 
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tion  of  the  parfj  to  violate  the  lawy  but  upon  his  intention 
to  import  the  pi*oh|^ifed  articles.  Where  the  law  pro« 
hibitd  certain  acts,  it  is  immaterial  whether  the  party  sup- 
poses them  \o  be  an  oSfence  or  not.  In  the  language  of 
Sip  W'H.  Scott^  "The  intention  of  the  parties  might  be 
perfectfy  innocent,  but  there  is  still  the  fact  against  them 
of  the  actual  contravention  of  the  law,  which  no  innocence 
can  do:  away.''  Admitting  therefore,  for  the  sake  of  the 
argument,  that  the  parlies  did  not  mean  to  violate  the  law 
by  palpable  frauds^  yet  if  they  did  intend  to  import  the 
cargo  into  the  United  States^  it  was  within  the  prohibition 
of  the  law,  and  the  forfeiture  attached. 

But  I  think  it  wiH  be  somewhat  difficult  to  sustain  the 
admission  of  innocence  in  its  full  extent.  At  the  time  of 
the  departure  of  the  schooner^  the  Preaidenl's  proclamation 
was  universally  known.  By  that  public  declaration  the  act 
in  question  was  revived^  from  and  after  the  expiration  of 
three  months  from  the  date  of  the  same  proclamation,  nn« 
less  Cheat  Britain  should  within  the  same  three  months 
revoke  or  modify  her  edicts,  so  as  that  they  should  cease 
to  violate  the  neutral  commerce  of  the  United  Stales.  The 
revival  therefore  would  be  absolute  on  the  2d  March,  1811, 
unless  in  the  interim  the  offensive  orders  were  revoked. 
Now  it  is  undoubtedly  true,  that  a  merchant  had  a  right  to 
speculate  upon  the  probability  of  such  an  event,  and  cer- 
tainly it  was  no  crime  for  him  to  entertain  hopes  of  such 
revocation^  But  the  speculation  was  at  his  p^ril,  and 
although  he  could  not,  in  the  East  Indies^  know  whether 
the  act  absolutely  took  effect  or  not  at  the  time  prescribed^ 
yet  he  could  not  but  know,  that  if  it  did,  he  would  be  with* 
in  its  penal  influence. 

But  admitting  in  its  whole  extent  the  argument,  that  there 
was  but  a  contingent  destination  for  Boston,  still  I  think, 
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that  if  tfae  defttiaatioo  be  consumiiMted  bj  «  volmutgiry 
arriral  at  the  port,  i^  has  a  tetro-actiTe  effect,  and  nuat  be 
considered  as  settling  the  final  character  of  the  transaction. 
This  leads  me  to  consider  another  position,  which  has 
been  assuiped  by  the  counsel  fiw  the  claimants,  viz.  thai 
the  ^cts  do  not  amoimt  in  point  of  law  to  on  importatiou 
iato  the  UnUed  States  j  and  the  a2d  sect,  of  the  collection 
act  of  2d  March,  1 W?,  and  the  act  of  a$d  Febraary,  1806, 
ch.  78,  sect.  8,  have  been  reljed  on,  to  shew  the  liader- 
rtaoding  of  the  Legislatiire,  as  iq  the  meanuig  of  the  term, 
"  mjrortetion."  And  upon  the  footing  cf  thes^  acts  it  ia 
argued,  that  an  importation  is  qot  complete,  until  a  vessd 
has  actuallj  arrived  in  port  under  such  circunstavces,  as 
render  her  liable  to  the  payment  ftf  duties. 

It  is  true,  that  the  act  of  92d  February,  1805,  permits  a 
r^sej,  arrivujg  with  a  carg«  trom  a  joreign  pwt,  to  dep«H 
with  the  sanie  cargo  for  Wtf  ft^r«ign  pnrt  without  payment 
oi  dutiei^,  provi^d  tb«  destination  be  diacloded  Jn  a  maaiftflt 
presented  to  the  collector  of  the  part  witUa  f(w«y-«ight  hoim 
after  hfv  arrival.  But  this  by  no  means  implies  that  the 
CV80  had  opt  been  impcirted  uto  tht  Unikd  Stait*.  On 
the  contrary,  the  Legislature  use  a  bnguage  which  eniees 
a  contrary  understanding,  for  the  transactiaa  ia  caHed  a  f«. 
eafportatio^.  Independent  of  this  proviaien  of  the  statute, 
there  can  h^  no  doubt  that  the  cargo  would  have  been  liable 
to  the  payment  of  duties  i  and  it  is  too  much,  to  coiitiwl 
that  an  exception  from  the  generality  of  a  kw  dispraves  a 
construction,  upon  i?hich  alone  the  bw  can  have  its  ordi- 
nary  operation.  Tho  acts  li^jng  duties  levy  them  upon 
P>od8,  ws^es,  and  merchsadMe,  ««b«Might  mto  the  UniM 
States  from  a  foreign  port  or  place.""  And aucha hcmgiag 
M,  If  vohintary,  is  con^idsred  as  an  impontatiaa  wiHiM  the 
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poiriew  of  tbose  acte.*  Ib  tbe  present  case,  the  Toluntary 
arriTal  with  the  carjOi  would  also  be  an  importation  witUs 
the  trae  cooBtructioo  of  the  «aaie  acts. 

But  whatever  may  be  the  true  coostmctioB  of  the  term 
''  importation^"  as  applied  to  a^les  paying  duties,  I  can 
have  no  doubt,  that  here  was  an  actual  importation  withio 
the  true  intent  and  meaning  of  the  act  of  1st  March,  1809* 

I  take  it  to  be  a  well  settled  rule,  that  the  mere  coming 
into  port,  though  wifliout  breaking  bulk,  is  prima  ft$eie  evi« 
deuce  of  an  importation.  But  the  presumption  may  be 
rebutted  by  shewing  that  it  was  occasioned  by  unavoidable 
auscident  or  over-raling  necessity/  This  was  the  ground 
upon  which  the  court  decided  the  case  of  the  sehoon^ 
lUary  and  cargOy  at  this  term.  That  case  has  been  cited 
as  applying  to  tbe  present.  But  in  my  judgment,  no  cases 
could  be  more  unlike*  In  tbe  case  of  the  Jfery,  there  was 
DO  iotentbn  of  corabg  into  any  port  of  the  Umittd  SkUes^ 
unless  further  orders  were  received,  and  the  actual  arrivsl 
was  occasioned  by  stress  of  weather,  against  the  w91  and 
intentions  of  the  parties*  Tbe  vessel  soi^ht  a  temporary 
shelter  from  the  irresistible  violence  of  the  dements. 

It  was  there  held,  that,  to  constitute  an  in^ortatioo,  the 
cargo  must  be  brought  into  port  f oitcnforily,  and  with  a» 
intenlion  that  the  same  should  be  there  landed  or  disposed 
of.  It  must  not  barely  arrive  withia  the  port,  but  must 
arrive  there  vohmtarilj/^  and,  as  Lord  Hah  expresses  it,* 
*^  the  gooda  ought  to  be  imported  by  way  of  merchandise." 

In  the  case  of  the  JUary,  the  court  did  little  more  than 
apply  a  principle,  hmg  since,  settled  in  the  revenue  system 
of  Ormt  Btiiain^  and  founded  on  solid  reasons.    The  law 

^Smad^lWk  Aug,  ITOO,  th.  20,"-Ati  2d  May,  1792,  th.  27.~Jcl  iVk  Jme, 
17H  «*-  S4.-*i#<:<2Mk/<ai.  ITAS,  cA.  82,  %c.  ^. 

*  The  EUanvr,  I  Edn.IUp.  135, 160. 

*  HaUm  Cttifoau, HtfgrweU  Lm  Trads,  213. 

*  Ale  m  CBwl«M«,ifa«NMi'«  7W(t,  21Z,^Rmwm  iftirf  ii^,  IW. 
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could  never  be  so  far  at  variance  with  humanitj,  as  to  com^ 
pel  the  sufferers  by  shipwreck,  or  maritime  accidents,  to  be 
oppressed  under  the  sanction  of  the  revenue. 

But  I  cannot  find  any  case,  iti  which  it  has  been  held,  that 
the  coming  voluntarily  into  a  port^  with  an  intention  to  make 
that  the  port  of  dischaige^  unless  a  future  contingent  destina-* 
tion  shall,  after  arrival,  be  given  to  the  property,  has  been 
held  not  to  be  an  importation.  Much  less  can  it  be  admitted, 
that  a  vessel  can  have  a  right  to  come  into  port  with  goods 
on  board,  which  are  absolutely  prohibited  from  importation, 
merely  with  a  view  to  consult  on  an  ulterior  disposition  of 
the  goods.  The  cases  of  the  Eleanor;*  and  the  Paisley^ 
in  my  judgment,  authorize  a  very  different  conclusion  ;  and 
if  such  pretences  were  allowed,  it  would  be  diflScult  to 
reach  a  single  case  of  fraudulent  importation^  until  the 
property  had  been  removed  beyond  the  grasp  of  forfeiture* 

I  have  no  doubt,  therefore,  that  the  ship  and  cargo,  in  the 
present  case,  are  forfeited  for  a  contravention  of  the  law. 

The  cargo  was  taken  on  board  with  intention  to  be  im- 
ported, and  was  actually  imported  into  the  United  States. 

I  must  at  the  same  time  admit,  that  the  facts  disclose  a 
case  entitled  to  great  indulgence  ;  and  if  I  were  permitted 
to  consult  my  feelings  instead  of  my  duty,  I  shoidd  be  dis- 
posed to  release  the  claimants  from  every  penalty.  Situa- 
ted however  as  I  am,  I  must  apply  the  rigid  rule  of  the  law, 
and  leave  to  others,  upon  whom  a  more  agreeable  duty 
devolves,  to  apply  the  proper  mitigation  or  remission  of  the 
forfeiture. 

I  reverse  the  decree  of  the  District  Court,  and  adjudge 

the  schooner  and-  cargo  to  remain  forfeited,  and  that  the 

United  States  recover  their  costs. 

€)ondemn€d, 
O.  Blake  for  the  United  States. 

C*  Jackson  for  the  claimants. 
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The  Uvited  Statks  vemu  Sawjkl  Tuixt  ahd  Johh  Dalton. 

Indictment  for  Piracy, 

To  coostitate  the  ofience  of  piracy  within  the  act  of  30th  of  April,  1790,  ch.  0, 
1^  "  piratically  and  felooiously*'  ruonlog  away  with  a  vessel,  penooal  forca 
and  violence  is  not  neoenaiy.  The  piratically  and  felooioiuly  nulling  away 
with  a  venel,  withio  the  act,  b  the  raoniog  away  with  a  venel,  with  the 
wrongful  andHrauduleot  intent  thereby  to  convert  the  same  to  the  taker*! 
own  use,  and  to  make  the  same  his  own  property,  agaiost  the  will  of  the 
owner.    The  intent 


XH1&  prisoners,  Tulljf  and  Dalian,  were  apprehended  at 
the  island  of  St.  huciay  by  authoritj  of  the  government 
there,  on  suspicion  of  having  run  awaj  with  a  vessel  of 
the  United  SiateSy  on  board  of  which  the  former  was  mate, 
and  the  latter  a  mariner.  Being  sent  to  the  United  States 
for  trial,  thej  were  brought  first  into  Martha* 9  Vineyard^ 
within  the  district  of  Massachusetts.  On  the  29th  of  Oc- 
tober,  1812,  thej  were  arraigned,  and  pleaded  ^*  not  guilty" 
to  the  following  indictment.     Peier  O.  Thacher,  and  James 

T.  Austin,  Esq'rs.  had  before  been  assigned  to  them  as 
counsel  by  the  court,  and  a  list  of  the  jurors,  &c.  had  been 
furnished  agreeably  to  law. 

jLt  a  Circuit  Court  of  the  lMt$d  States,  for  the  first  circuit,  began  and 
held  at  BatUm^  within  and  for  the  District  of  MoMsachMetts,  on 
the  15th  day  of  October,  io  the  year  of  our  Lord  eighteen  hundred 
and  twelve. 

The  Jurors  for  the  Unitsd  States,  within  and  for  the 
district  and  circuit  aforesaid,  upon  their  oath,  present^  that 
Samuel  Ttdly,  late  of  the  city  of  Philadelphia,  in  the  dis- 
trict of  Pennsgliiania^  mariner^  and  John  Dalton,  late  also 
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of  the  same  city  of  Philctdelpkiaf  mariner,  on  the  10th  dajr 
of  Janaarj  now  last  past,  with  force  and  arms  upon  the 
high  8eas»  near  a  place  called  the  hie  of  May,  one  of  the 
Cape  Verd  islands,  and  out  of  the  jurisdiction  of  anj  par- 
ticular state,  thej,  the  sard  Samuel  Tully  and  John  DaU 
i0nf  being  then  aad  there  nariaers  of  a  certain  vcvsel  of  the 
Untied  SiaieSf  being  a  sehoener  caHed  tiie  fhotge  Wask^ 
tngtofij'  then  and  there  belonging  add  appertaining  to  a  cev^ 
tain  citizen  or  citiseas  ef  the  UmUed  Siaien^  to  the  jurors 
aforesaid  as  jet  unknown  ;  of  which  said  vessel,  one  Uriah 
Phillips  Levjff  a  citizen  of  the  said  UnUed  StiUes,  was  then 
and  there  master  and  commander,  piraticrilj  and  feloniously 
did  then  and  there  run  away  with  the  aforeswd  vessel  calledl 
the  Oeorge  Washingtofiy  and  with  certain  goods  and  mer» 
chandize»  that  is  to  saj,.  fourteen  quarter  casks  of  Teneriffe 
wise,  and  two  thousand  Spanish  milled  dollars,  bekig  alto* 
gether  of  the.^vakie  ot  five  thousand  dollars,  which>  were  then 
and  there  on  board  of  the  vessel  aforesaid  ;  they,  the  said 
Samuel  Tullt/  and  John  DaUonj.dw:iug  all  the  time  dSor^ 
said,  being  then  and  there  mariners  of  the  said  vessel,,  and 
in  and  on  board  of  the  same  on  the  high  seas'  as  aforesaid, 
against  the  peace  and  dignity  of  the  United  SiateSf  and  the 
form  of  the  statute  in  such  case  made  and'  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Samwl  Tullj/  and  John  Dal- 
fon,  on  the  said  10th  day  of  January  now  last  past,  then 
being  mariners- of,  in,  and  on  Board*  the  sajd'seitoon^r  oir  ves^ 
sel  called  the  Oeorge  ^a«Kitig*f on,  belonging  and  apper- 
taining to  certain  citizens  of  the  United  States^,  (to  the  ju- 
rors aforesaid  as  yet  unknown,)  with  force  and  arms  upon 
the  high  seas  aforesaid,,  and  out  of  the  jurisdiction  of  any 
particular  state,  near  a  place  called  the  hie  of  Jlfe^,ione  of 
the  Cape  Verd  islands^  in  and  on  board  the  said  schooner 
or  vessel  called  the  Cleorge  Washington^  whereof  the  said 
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Uriah  Phillips  Levy^  a  citiiea  of  the  said  United  States^  then 
and  there  was  master  as  aforesaid ;  tfa^  same  schooner  of 
vessel,  and  the  tackle  and  apparel  thereof,  of  the  valae  of 
five  thousand  dollars,  of  lawful  money  of  the  United  States^ 
and  certain  .oods  and  merchandize,  to  wit,  fourteen  quarter 
casks  of  Teiuriffe  wine,  of  the  value  of  one  thousand  dot> 
lars  of  like  lawful  money,  and  two  thousand  Spanish  milled 
dollars,  of  the  value  of  two  thousand  dollars  of  like  lawful 
money,  of  the  goods  and  chattels  of  certain  citizens  of  the 
United  StcUes^  (to  the  jurors  aforesaid  as  yet  unknown,) 
then  and  there  being  in  the  said  schooner  or  vessel,  under 
the  care  and  custody,  and  in  the  possession  of  the  said  Urt^ 
ok  Phillips  Levt/f  as  master  of  the  said  schooner  or  vessel, 
then  and  there  upon  the  high  seas  aforesaid,  near  the  said 
isle  of  Magj  and  out  of  the  jurisdiction  of  any  particular 
state,  with  force  and  arms  as  aforesaid,  from  the  care,  cus* 
tody  and  possession  of  the  said  Uriah  Phillips  Levjfy  pi- 
ratically  and  feloniously  did  steal,  take  and  run  away  with; 
they,  (the  said  Samuel  Tully  and  John  Dalton^)  theft 
and  there  being  mariners  of  the  said  vessel,  and  in  and  oil 
board  the  said  vessel,  upon  the  high  seas  as  aforesaid-^ 
against  the  peace  and  dignity  of  the  said  United  State^f 
and  the  form  of  the  statute  in  such  case  made  and  provided. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  d0 
further  present,  that  after  the  commission  of  the  said  ofibn- 
ceS)  to  wit,  on  the  15th  of  July,  now  laat  past^  the  said 
Samuei  and  Johny  the  offenders  aforesaid,  were  first  brought 
into  the  said  Massachusetts  district,  and  that  the  said  Mu^ 
sachusetf^  district  is  the  district  into  which  the  said  offen- 
ders were  as  aforesaid  first  brought. 

A  TaUC  BILL, 

HuMPHRET  Deveeeux,  Forevunt- 
OsoROB  Blake, 
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On  this  indictment  the  prisoners  were  fried  jointlj,  and 
the  jury,  having  returned  a  verdict  of  "  guilty"  against 
both,  their  counsel  filed  the  following  motion. 

*^  And  now,  after  verdict  and  before  judgment,  the  said 
"  Samuel  and  John^  by  their  counsel  assigned  to  them  by 
**  the  court,  move  the  court  here  for  a  new  trial  of  the  issue 
^^  joined  on  the  said  indictment,  for  the  causes  following, 
♦*  viz. 

*Mst.  Because  the  honorable  court,  in  committing  the 
''  cause  to  the  jury,  who  tried  the  issue,  misdirected  them 
<^  in  a  material  point  of  law ;  in  this,  that  they  directed  the 
**  jury,  if  they  believed  from  the  evidence  in  the  case,  that 
^^  the  defendants  feloniously  ran  away  with  the  vessel  and 
**  merchandize  mentioned  in  the  indictment,  it  constituted 
**  the  crime  of  piracy  within  the  meaning  of  the  statute,  on 
^*  which  the  indictment  is  founded. 

"  2d.   Because   the  verdict  of  the  jury  was   rendered 

'<  against  the  weight  of  evidence,  they  having  found  the 

^*  said  defendants  guilty  of  piratically  and  feloniously  run- 

"  ning  away  with  the  vessel  and  merchandize  in  the  indict- 

'^  ment  mentioned,  from  the  care,  custody  and  possession  of 

''  Uriah  Phillips  Levj/y  the  master  thereof,  though  no  evi- 

*'  dence  was  offered  to  them  to  shew  that  any  force  or 

*'  violence  were  exercised  on  the  said  Levy^  or  that  he  or 

'^  any  other  person  were  thereby  put  in  fear ;  but  the  evi- 

^'  dence  on  the  part  of  the  government  proved  the  con- 

«*  trary." 

Petbr  O.  Thachbb, 

Jambs  T.  Austiv. 

The  court,  after  hearing  the  arguments  of  the  respective 
counsel/  and  taking  time  to  consider  the  objections  raised, 

1  On  theflrgoment,  BUk4  cited  Sivkbt^  69^ 
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al  a  subsequent  day  in  the  term,  delivered  seriatim  the 
following  opiniooSy  from  which  also  the  principal  facts  of  the 
case  will  appear. 

STORY,  /•  In  order  to  ascertain  the  nature  of  the 
objections  now  urged  to  the  court,  it  will  be  necessary  to 
state  summarily  the  evidence  offered  to  the  jury. 

On  the  9th  of  January,  1812,  the  schooner  Oeorge  Waabr 
ington,  mentioned  in  the  indictment,  lay  in  an  open  road- 
stead near  the  hie  of  May,  moored  with  two  anchors. 
There  were  on  board  ^2500  in  Spanish  dollars,  and  fourteen 
casks  of  Teneriffe  wine.  Samuel  Ttilly  was  mate,  and  John 
Dalian  was  a  mariner  belonging  to  the  schooner.  It  ap- 
peared from  the  testimony,  that  in  the  afternoon,  the  captain 
being  on  shore,  the  cables  of  both  anchors  were  cut  off  on 
the  windlass.  That  the  mate  and  Dalton  were  on  board  at 
the  time,  and  gave  no  explanation.  That  the  vessel  was 
got  under  weigh  by  order  of  the  mate ;  and  two  of  the  sea- 
men, having  a  suspicion  of  the  nature  of  the  intended  trans- 
action, refused  to  go  out  with  the  vessel,  and  were  suffered 
to  quit  her  in  a  boat.  That  immediately  afterwards,  the 
mate  directed  the  schooner  to  sea,  four  persons  only  being 
on  board,  and  the  next  day  steered  a  course  apparently  for 
the  West-Indies.  At  the  time  of  departure  the  weather 
was  mild  and  moderate,  and  there  was  no  evidence  offered 
to  shew  any  pretence  for  the  departure.  About  eighteen 
or  twenty  days  after  the  departure,  one  of  the  seamen  on 
board  was,  about  midnight,  killed  and  thrown  overboard  by 
the  mate  and  Dalton.  The  next  day  land  was  discovered, 
which  proved  to  be  St.  Lucia  in  the  West-Indies.  The 
schooner  was  then  scuttled  by  the  mate  and  Dalton,  by 
boring  holes  in  her  bottom  with  an  auger,  and  was  then  de^ 
serted  and  left  in  a  sinking  condition.  The  mate  and  Dal- 
ton, and  the  cook,  (who  was  a  principal  witness  at  the  trial) 
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teak  Iq  die  boat,  the  MORey,  and  sone  wine  and  bread  faavfag 
been  previoiialj  put  into  it*  They  alood  oot  to  aea  that 
nighty  and  in  the  afternoon  of  the  next  day  they  arrived  at 
St  lAicia.  The  mate  and  DaUon  agreed  that  a  ficfitioua 
alory  »hould  be  told,  that  the  schooner  atruck  on  a  wreck, 
aad  foundered  at  sea ;  and  the  cook  was  directed  to  tell  the 
lame  story.  The  mate  divided  the  money,  giving  Ikatton 
a  large  bag  of  it,  the  cook  a  amall  bag,  and  keeping  a  third 
large  bag  for  himself.  The  fiotitioos  story  was  told  on  land* 
ing,  and  finally,  in  abont  a  fortnight  or  three  w«e^,  the 
oook,  from  distress  of  mind  and  contrition  at  the  offbnce, 
ie«liintarily  disclosed  the  whole  transaction.  The  testimony 
of  the  cook  was,  in  all  the  circnmstanoea  in  which  from  tho 
nature  of  the  case  it  was  capable  of  corroboration,  fiiAy 
oarroborated  by  the  teatlmony  of  the  captain*  I  omit  mMiy 
istofesting  incidenta  and  striking  facts,  because  I  wish  to 
present  only  an  outline  (rf  the  ease. 

At  the  trial,  the  comrt  directed  the  jury  to  the  fUlowing 
eSdcU  That,  at  the  eonmon  law,  the  oSbnee  of  piraey 
oonaisted  in  committing  those  acts  c^  robbery  and  depreda- 
tion upon  the  high  seas,  which,  if  committed  on  land,  woold 
have  amounted  to  felcmy  there.  *  That  it  waa  not  neceasarj 
by  the  common  law,  that  the  offence  shonid  be  committed 
with  all  the  facts  necessary  to  constitute  the  technical  crinM 
of  robbery.  That  robbery  could  be  coHMnitted  only  by 
force  and  violence  to  the  person,  or  by  putting  hi  fear.  * 
But  any  felonious  taking  or  carrying  away  of  a  ship>  and  the 
property  on  board  thereof,  which,  if  done  on  land  wouM 
hiave  amounted  to  felony,  if  done  at  sea,  although  there  were, 
no  violence  used  to  the  person  of  the  owner  or  master^  and* 
no  putting  in  fear,  would,  in  point  of  hiw,  be  piracy.  That 
the  present  was  however  a  statute  offence,  to  be  decided  by 

^tJM^P.Q.T^^'^BLCim.n.  3  2JEaK.P.C  706. 


the  attentive  consideratkNi  of  the  termst  bj  vhich  it  wes 
created,  and  oe  othenriae  connected  with  the  common  faiw, 
than  as  the  latter  might  illuatrate  or  fix  the  true  construction. 

The  statute  declares,  that  ^*  if  any  captain  or  mariner  of* 
any  ship  or  other  vessel  shall  piratically  and  feloniously 
mn  away  with  such  ship  or  vessel,  or  any  goods  or  merchan- 
dise to  the  value  of  fifty  dollars,  &c»  every  such  oflf^nder 
shall  be  deemed,  taken  and  adjudged  to  be  a  pirate  and  a 
felon,  and  being  thereof  convicted,  shall  suffer  death/' 

That  the  iMily  facts  necessary  to  constitute  the  crime 
were  those  prescribed  in  the  statute,  viz.  that  the  v^sel 
should  be  run  away  with  by  a  captain  or  mariner  of  the 
vessel,  and  that  it  should  be  done  piratically  and  feloaionsly. 

That  the  statute  does  not  in  terms  require,  that  there 
should  be  any  personal  violence  or  putting  in  fear ;  and  if 
the  captain  and  crew  were  all  to  confederate  and  run  away 
with  the  ship,  with  a  piratical  and  felonious  intent,  there 
could  be  no  doubt  that  it  would  be  within  the  statute ;  yet 
in  such  a  case,  there  could  be  no  pretence  of  personal  vio- 
lence or  terror.  The  same  might  be  stated,  as  to  a  vessel 
run  away  with  by  one  of  the  crew,  where  no  other  person 
was  on  bosML 

"t^iat  the  terms  ^^piratically  and  feloniously'*  did  net 
imply  necessarily  personal  force  or  violence.  That  if  a 
theft  were  committed  secretly  or  without  violence,  it  might 
amount  to  felony,  and  if  so,  then  if  committed  on  the  seas, 
it  might  amount  to  piracy. 

That  the  **  piratically  and  feloniously  running  away  with 
a  ship,"  within  the  statute,  was  the  running  away  with  the 
riiip,  with  the  wrongful  and  fraudulent  intent  thereby  to  con^ 
vert  the  same  to  the  taker's  own  use,  and  to  make  the  same 
his  own  property,  against  the  will  of  the  owner.  The  in« 
tent  roust  be  that  wicked  and  depraved  intent,  that  animus 
fiirandij  which  the  law  deems  felonious.     It  must  be  a 
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fraudalent  and  unlawfol  conversion  of  the  property  for  the 
sake  of  gain,  with  the  intent  to  despoil  the  owner  thereof, 
against  his  will.  In  this  view  of  the  subject,  the  terms 
^^piraticallj  and  feloniously"  seemed  used  in  the  statute 
almost  as  equivalent  to  each  other. 

And  finally,  the  court  directed  the  jury,  that  if  they 
were  satisfied  from  the  evidence,  that  the  prisoners  at  the 
bar  did  run  away  with  the  vessel,  with  the  felonious  intent 
thereby  fraudulently  and  wrongfully  to  convert  the  same  to 
their  own  use,  it  constituted  the  crime  contemplated  in  the 
statute. 

With  this  opinion  the  counsel  for  the  prisoners  were  dis- 
satisfied, and  they  have  moved  for  a  new  trial,  upon  excep- 
tions filed  before  us.  I  have  the  rather  stated  at  large  our 
directions  at  the  trial,  because,  although  the  exceptions  may 
be  virtually  included  in  our  opinion,  yet  the  whole  should 
be  connected  together,  in  order  to  form  a  deliberate  judg- 
ment of  its  legal  propriety.    . 

•  After  much  reflection  on  the  subject,  and  the  examination 
of  authorities,  I  remain  of  the  same  opinion  that  I  expressed 
at  the  trial.  If  I  felt  any  doubt,  I  should  be  anxious  to  have 
the  opinion  of  another  tribunal,  but  having  none,  I  must  give 
my  voice  for  over-ruling  the  exceptions. 

DA  VIS  J  J.  A  pirate  is  one,  says  Hawkins,  who,  to 
enrich  himself,  either  by  surprise  or  force,  sets  upon  mer- 
chants or  other  traders,  by  sea,  to  spoil  them  of  their  goods : 
this  description,  as  is  observed  by  a  respectable  writer  of 
our  own  country,  is  applicable  merely  to  piracy  by  the  law 
of  nations.  Piracy,  by  the  common  law,  consists  in  com- 
mitting those  acts  of  robbery  and  depredation  upon  the  high 
seas,  which,  if  committed  on  shore^  would  amount  to  felony 
there. 

The  description  of  the  offence  in  the  first  part  of  the  Bth 
section  of  our  statute,  is  analogous  to  the  common  law  de- 
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icription ;  bat  the  statute  proceeds,  in  correspondence  with 
the  statute  of  11  and  12  of  W.  3,  to  make  certain  other  acta 
piracy,  which  would  not  be  so. at  common  law ;  and  among 
the  rest,  an  atrocious  breach  of  trust  by  any  captain  or 
mariner  of  any  ship  or  vessel,  in  running  away  with  such 
ship  or  Tessel,  or  any  goods  or  merchandize  to  the 
value  of  fifty  dollars.  To  constitute  this  offence,  the  act 
must  be  done,  as  the  statute  expresses  it,  piratically  and 
feloniously.  Unlawful  depredation,  says  a  respectable 
writer  of  the  civil  law,  is  of  the  essence  of  piracy  ;  and  this 
I  apprehend  is  true,  relative  to  piracy  thus  created  by  sta- 
tute, as  well  as  to  piracies  hy  common  law.  The  animus 
depredandif  as  it  is  expressed  hy  MoUajfj  is  to  be  determined 
by  the  jury,  from  facts  and  circumstances  given  in  evidence, 
and  is  comprehended  in  the  term  feloniously ^  which  refers 
to  the  mind,  will  or  intention.  If  the  jury  find  the  act  of 
running  away  with  the  ship  or  vessel  and  goods  to  be  done 
feloniously,  they  find  it  to  be  done  without  any  justification 
or  excuse  ;  they  find  it  to  be  done  wilfully  and  fraudulently, 
animo  Jurandif  lucri  causa;  and  having  been  conmiitted 
with  the  other  qualities  and  incidents  mentioned  in  the  sta- 
tute, t.  c.  at  sea,  by  persons  bearing  the  relation  to  the  ship 
of  captain  or  mariners,  and  the  property  plundered  amount- 
ing to  fifty  dollars — such  felonious  act  is,  in  contemplation 
of  the  statute,  piratical. 

Thus  the  jury  were  instructed,  and  after  the  serious  de- 
liberation which  the  nature  and  magnitude  of  the  case  neces- 
sarily impose,  I  do  not  think  the  direction  erroneous. 

In  regard,  to  the  second  objection,  if  force  were  necessary 
to  be  proved  in  order  to  constitute  piracy,  there  was  suffi- 
cient evidence  in  the  case  of  a  forcible  taking  of  the  pro- 
perty in  question ;  nor  can  it  be  contended,  I  think,  from 
the  evidence,  that  no  person  was  put  in  fear.  But  it  is  said 
that  no  evidence  was  offered,  to  shew  that  any  force  or 
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▼iolenGc  were  exercised  on  Levyi  the  mastel".  Id  Whose  care, 
custodjr  aad  potsession  the  vessel  aod  goods  were  alleged 
to  be,  or  that  he  was  put  in  fear*  This  objectioii  is  ground- 
ed on  an  analogy  to  robbery  on  land ;  an  analogy  too 
strictly  pursued  in  the  argument  on  this  head.  Even  at 
common  law,  piracy  might  be  committed  without  the  chai^ 
acteristics  which  this  objection  considers  as  essential.  If  a 
ship  shall  ride  at  anchor,  says  Mollog^  and  Ihe  mariners 
shall  be  part  in  their  ship's  boat,  and  the  rest  on  shore,  and 
none  shall  be  in  the  ship ;  yet  if  a  pirate  shall  attack  and 
Tob  her,  the  same  is  piracy.  And  on  this  statute  there  can 
be  no  question,  as  appears  to  me,  that  actual  force  on  the 
master,  or  other  person  in  possession^  is  not  necessary  to 
constitute  the  offence.  The  statute  had  in  view  the  pre- 
vention of  atrocious  violation  of  trust,  by  persons  standing 
in  particular  relations  to  the  ship.  Officers  and  martDers 
may  combine  feloniously  to  run  away  with  the  ship  and 
cargo  without  any  person  being  put  in  fear,  in  the  sense 
considered  in  the  objection,  and  yet  it  would  be  clearly  a 
piratical  act,  within  the  true  intent  and  meaning  of  the 
statute. 

It  is  not  necessary  now  to  consider  whether  a  new  trid 
could  properly  be  directed  by  the  courts  if  the  objections^ 
or  either  of  them,  were  well  founded.  Being  persuaded 
that  the  jury  were  not  misdirected  in  matter  of  iaWf  and 
that  the  indictment  is  legally  maintainable  without  proof  of 
actual  force  or  violence  on  the  master  or  others^  or  thai 
they  were  put  in  fear,  I  am  of  opinion  that  the  motioa  be 
over-ruled* 

Motion  over-ruledJ*^ 
P.  O.  Tluicheri  and  J.  T.  Austin^  for  defendants. 

•At  a  whwqaent  toy  the  tpntaice  of  death  Wte  pi«MWirtrf  by  Smtt,  J.  ^tSlUg 
tna aftarwardt  etecoteA;  but  DoJlm,  afpearipg penitati itid  it  beiog is|ipeMd  tM 
lie  was  m  a  great  degree  under  the  influeaoe  and  authority  of  the  mate,  at  the  inter- 
eenkm  of  eevera]  gentlemeD,  wai,  after  trequeot  reprievei,  pardoned  by  the  FreiidcsC 
gfUjePWttfiSNw. 
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Richard  Siars,  Jcn.  in  error,  temu  Uvited  Statis. 

If  a  declaratioo  on  a  penal  statute  do  not  conclude  against  the  form  of  the 
ttatote,  it  is  a  fatal  omission  on  ^rror.  iUl^giog  *'  ▼hereby,  and  by  font 
of  such  act,**  the  defendant  had  forfeited,  &c.  is  not  snlBcient. 

If  several  acts  are  mentioned  in  such  a  declaration,  and  it  be  alleged,  that  **  hy 
force  of  said  act,**  without  delineating  the  particular  act,  the  forfeiture  hath 
acenied,  Aec  it  seems  that  it  is  not  fatal  on  error. 

It  seems  also,  that  such  a  declaratjon  need  not  specify  the  oses  to  which  the 
forfeiture  enures ;  and  if  it  allege  it  to  be  "  to  the  uses  expressed  in  said 
statute,**  where  several  statutes  have  been  before  mentioned,  and  no  one  of 
them  it  the  statute  which  expresses  such  uses,  it  is  not  fatal  on  error. 

If  the  suit  be  in  the  name  of  **  the  Uttiied  Siaiet  qf  Ameriea^^  and  the  verdict 
find  that  the  defendant  is  indebted  to  the  United  States^  without  saying  *^oi 
JmmcOj^^  it  is  sufficient. 

rTflE  original  action  was  debt  for  a  penalty.  The  dedara* 
lion  was  as  foiiows : — 

<<  Attach  Richard  Stars^  Jun*  &c.  to  answer  to  the 
f/ntled  Staies  of  America,  in  a  plea  of  debt ;  for  that  during 
the  continoance  of  an  act  of  the  Untied  Staits,  entitled, "  an 
act  laying  an  embargo  on  all  ships  and  vessels  in  the  porta 
and  harbors  of  the  United  Stages,  ^  and  of  the  several  acts 
supplementary  thereto,  to  wit,  on  the  201h  day  of  January, 
last  past,  a  certain  schooner  or  vessel,  called  the  DtnoA, 
did  depart  from  a  port  of  the  United  States,  to  wit,  from  the 
port  of  Chatham,  in  the  district  aforesaid,  without  a  clear*^ 
ance  or  permit,  and  departing  as  aforesaid,  did  forthwith, 
between  the  said  20th  day  of  January  and  the  1st  day  of 
March  following,  proceed  from  said  port  to  some  foreign 
port  or  place,  contrary  to  the  statutes  in  such  case  made 
and  provided  ;  and  thai  said  schooner  or  vessel  hath  not 
he/en  seised  for  the  offence  aforesaid  ;  and  that  he,  the  said 
Sears,  was  then  and  there  knowingly  concerned  in  said 

VOL.  1.  33 
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prohibited  foreign  voyage^  whereby,  and  by  force  of$aid 
ad^  he,  the  said  SearSy  hath  forfeited,  and  become  liable  to 
pay,  to  the  uses  expressed  in  said  staiutef  a  sum  not  ex** 
ceeding  twenty  thousand,  nor  less  than  one  thousand  dol* 
lars ;  and  an  action  hath  accrued  to  the  United  StcUes^  who 
sue  as  aforesaid,  to  have  and  recover  the  same  accordbgly, 
of  all  which  the  said  Sears  hath  had  due  notice ;  yet  though 
often  requested,  he  hath  never  paid  either  of  the  said  sums, 
but  detains  it." 

Nil  debet  was  pleaded.   Verdict  for  <<the  United  States.'' 

The  following  errors  were  assigned : — 

1.  There  is  error  in  this ;  that  it  is  alleged  in  said  decla- 
ration, that  said  schooner,  called  the  DtnaA,  departed  from 
a  port  of  the  United  States  without  a  clearance  or  permitf 
and  afterwards  proceeded  to  a  foreign  port  or  place,  contrary 
to  the  statutes  in  such  case  made  and  provided ;  whereas, 
the  same  was  done  and  committed,  if  at  all,  contrary  to  one 
statute  only,  and  not  contrary  to  more  than  one  statute* 

2.  That  the  offence,  supposed  in  said  declaration  to  have 
been  committed,  is  not  therein  alleged  to  have  been  com* 
mitted  against  the  form  of  any  statute  or  statutes,  act  or 
acts,  not  being  an  offence  at  common  law. 

3.  That  several  different  acts  of  Congress,  passed  in  dif* 
ferent  sessions  thereof,  having  been  previously  mentioned 
in  said  declaration,  it  is  afterwards  therein  alleged,  that  the 
supposed  cause  of  action  accrued  to  the  United  States  by 
force  of  one  of  said  acts,  without  specifying,  or  in  any  way 
designating  which  of  them. 

4.  There  is  also  error  in  this ;  that  it  is  alleged  in  said 
declaration,  that  the  complainant  forfeited,  to  the  uses  speci* 
fied  in  one  of  the  statutes  therein  mentioned,  a  sum  not  ex* 
ceeding  twenty  thousand,  nor  less  than  one  thousand  dollars ; 
whereas  if  forfeited  at  all,  it  was  to  the  uses  mentioned  in 
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•another  statute,  and  not  to  the  uses  mentioned  in  either  of 
the  statutes  in  said  declaration  mentioned  ;  and  it  is  not 
therein  specified  to  whom,  nor  to  whose  use,  nor  bj  which 
of  said  acts  or  statutes,  said  sum  was  forfeited. 

5.  That  the  original  writ  was  sued  out  in  the  name  of  the 
United  States  of  America  ;  but  the  verdict  is  returned,  and 

judgment  rendered  for  the  United  States^  and  not  for  the 
United  States  of  America* 

6.  The  general  errors. 

STORY,  J.  Several  errors  have  been  assigned.  I 
shall  pass  over  the  first,  as  it  has  been  presented  as  the 
governing  point  in  another  cause,  and  the  present  action 
maj  well  be  decided  without  reference  to  it. 

The  second  error  strikes  me  to  t>e  fatal;  the  offence 
charged  in  the  declaration  is  the  being  knowingly  concerned 
hi  a  prohibited  foreign  vojage,  and  it  is  not  alleged  to  be 
contrary  to  the  form  of  any  statute.  The  necessity  of  such 
an  averment  in  an  action  founded  upon  a  penal  statute  is 
nbundantly  supported  by  authority.  ^  The  doctrine  was 
confirmed  by  the  decision  of  this  court  in  Cross  in  error  vs. 
United  States^  on  full  consideration ;  and  I  consider  it  too 
well  settled  to  admit  of  argument. ' 

As  to  the  third  and  fourth  errors  assigned,  I  inclbe  to 
think  them  of  no  validity.  The  objectionable  parts  of  the 
allegations  may  be  rejected  as  surplusage,  or  at  most  would 
be  cured  by  verdict.  There  is  no  authority  to  shew,  that 
in  a  count  on  a  penal  statute,  it  is  necessary  to  refer  to  the 
statute  giving  the  remedy,  as  well  as  to  that  creating  the 
ofience,  and  giving  the  penalty ;  and  in  cases  where  this 
objection  occurred  incidentally,  it  does  not  seem  to  have 

t  1  Saimd,  135  n.— 12  Mod.  52.— 1  CMUg  PI  ^SQ.^Doc  PI,  338. 
>  iM  n.  CMc^f  2  EtuL  333. 
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had  much  weight. '  And  there  are  many  precedents  in  the 
Books  of  Entries,  where  it  is  omitted.  *  No  case  has  been 
cited,  to  shew  that  in  a  declaration  of  this  nature,  it  is  ne- 
cessary to  aver  the  uses,  to  which  the  forfeiture  is  to  be 
applied,  and  the  general  doctrine  seems  the  other  way. ' 
But  even  supposing  that  the  special  averments  were  neces- 
sary, which  I  do  not  admit,  it  is  but  the  case  of  a  title  de- 
fectively stated,  and  not  of  a  statement  of  a  defective  title. ' 

As  to  the  fifth  error  assigned,  I  think  it  to  be  clearly 
amendable,  even  supposing  the  description  incomplete ;  for 
a  court  of  error  may  amend  an  error  apparent  upon  the  face 
of  the  record,  if  there  be  sufficient  matter  to  amend  by. '' 

But  ^^  the  United  Staies^^  in  the  verdict  seems  to  be  a 
sufficient  description  of  the  plaintiffs  in  the  original  action, 
without  further  addition.  It  must  be  intended  to  mean  **  the 
United  Stcttes  of  America.^* 

But  for  the  second  error,  the  judgment  must  be  reversed. 

Judgment  reversed,* 

Wm.  Prescott  for  the  plaintiff  in  error. 
O.  Blake  for  the  United  States. 


3  1  Ckiiiy  PUad.  3S9.^Lu  vs.  Clarke,  2  EaiL  daS.'^Umncarde  vs.  SUku,  T 

East.  516. 

«  LiUy'i  EnMes,  148, 175,  255.— LiiAv.  132,  ^.-Co.  EnL  150,  tfC.  161, 4c. 

•  2  Hank,  b,  2,  ch,  26,  s.  20.~4  Burr.  2018.  «  Burr.  2018. 
f  RexTt.  Pons^mb^  1  WiU,  303.— TVcU.  Prae.  652.  4th  edition. 
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Joseph  Smith,  ih  errob,  versus  United  States. 

A  concIodoD  of  a  declaratioD  of  debt  for  a  penalty  under  a  statute,  **  against 
the  lav  in  mch  cage  made  and  provided}**  is  not  a  coDclusion  agaiost  the 
fiMiBof  a  statote ;  and  is  bad  on  error. 

If  two  penal  ofiEencei  are  described  in  one  count,  and  one  penalty  only  sought ; 
after  verdict,  the  declaration  will  be  supported. 

In  debt  for  the  penalty  of  the  double  value,  under  the  embargo  act  of  9  Janu- 
aiy,  1808,  ch.  8,  sect  3,  it  need  not  be  averred  in  the*  declaration,  that  the 
vessel  and  cargo  had  not  been  and  could  not  be  seized  for  the  offence. 

In  debt  for  a  penalty,  brought  in  die  name  of  "  the  UniUd  Sinter  of  ^mmca,** 
if  thererdiet  find  that  the  party  is  indebted  to  '*the  UnUed  States,''  with- 
out saying,  **  of  America^'*  it  is  sufficient. 

X  HIS  also  was  an  action  of  debt  for  the  penaltj  of  the  double 
value,  under  the  embargo  law,  and  was  in  many  respects  sim- 
ilar to  the  preceding  case.  The  declaration  was  as  follows  : 
^'  Joseph  Smith  was  attached  to  answer  to  the  United 
Stittes  of  America^  in  a  plea  of  debt,  for  that  during  the 
continuance  of  a  certain  act  of  the  United  Slates,  entitled, 
''an  act  laying  an  embargo  on  all  ships  and  vessels  in  the  ports 
and  harbors  of  the  United  States^^^  and  of  the  several  acts 
Bupplementarj  thereto,  to  wit,  on  the  twenty-eighth  day  of 
February  now  last  past,  a  certain  schooner  or  vessel  called 
the  Traveller^  whereof  the  said  Joseph  was  then  owner, 
agent,  freighter,  and  factor,  did  depart  from  a  port  of  the 
United  States^  to  wit,  the  port  of  Gloucester  in  the  district 
aforesaid,  without  a  clearance  or  permit,  and  departing  as 
tibresaid,  and  whilst  the  said  Joseph  was  owner,  agent, 
freighter,  and  factor  as  aforesaid,  to  wit,  between  the  said 
twenty-eighth  day  of  February  and  the  first  day  of  March 
then  next  following,  the  said  schooner  did  proceed  to  some 
foreign  port  or  place  in  the  West-Indies  and  to  Halifax  in 
the  province  of  Novc^Scotia,  with  a  cargo  of  fish,  soap,  and 
candles  and  other  American  produce,  contrary  to  the  law 
in  suck  cast  made  and  provided^  and  that  neither  the  said 
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vessel  nor  cargo  has  been  seised  ;  wherebj,  and  bj  force  of 
said  law,  the  said  Joseph  hath  forfeited  to  the  uses  therein 
specified  a  sum  of  money  equal  to  double  the  value  of  the 
said  vessel  and  cargo  aforesaid.  And  the  United  States  do 
aver,  that  the  sum  of  twentj-four  hundred  dollars  is  a  sum 
equal  to  double  the  value  of  the  vessel  and  cargo  aforesaid, 
and  that  the  said  Joseph  hath  forfeited  the  said  sum  of  twenty- 
four  hundred  dollars,  and  an  action  hath  accrued  to  the 
United  States  to  have  and  recover  the  aforesaud  sum  ac- 
cordingly. Of  all  which  the  said  Joseph  hath  had  due 
notice,  jet  though  often  requested,  he  hath  not  paid  sud 
sum,  nor  any  part  thereof,  but  detains  it." 

Upon  nil  debet  pleaded  and  issue  joined,  a  verdict  was 
returned  for  the  United  States  in  the  following  form,  <*  the 
jury  find  that  Joseph  Smith,  jr.  is  indebted  to  the  United 
States  in  the  sum  of  four  hundred  dollars. 

Fitch  Hall,  Foreman.** 

The  following  errors  were  assigned. 

Ist.  There  is  error  in  this,  that  the  oifence,  supposed  in 
said  declaration  to  have  been  committed,  is  not  therein 
alleged  to  have  been  committed  against  the  form  of  any 
statute  or  statutes,  act  or  acts,  not  being  an  olSfence  at  com- 
mon law. 

2d.  There  is  also  error  in  this,  that  in  said  declaration 
two  distinct  offences,  for  each  of  which  a  penalty  is  pro- 
vided by  statute,  are  joined  in  one  count,  as  containbg 
together  only  one  offence. 

3d.  There  is  also  error  in  this,  that  it  is  not  alleged  in 
said  declaration,  that  the  said  vessel  and  cargo  had  not  and 
could  not  theretofore  have  been  seized  for  the  offence  in  said 
declaration  supposed  to  have  been  committed. 

4th.  There  is  also  error  in  this,  that  it  is  alleged  in  said 
declaration,  that  the  complainant  forfeited,  to  the    uses 
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•pecified  in  a  law  in  such  cases  made  and  proTided,  a  sum 
^qual  to  double  the  value  of  the  vessel  and  cargo,  but  it  is 
not,  as  hy  law  it  ought  to  have  been,  therein  alleged,  to 
whom,  or  to  whose  use,  or  to  what  uses,  or  by  what  par- 
ticular law,  said  sum  was  so  forfeited. 

5th.  There  is  also  error  in  this,  that  it  is  not  expressed 
in  the  verdict,  as  bj  law  it  ought  to  have  been,  whether  the 
sum,  which  the  jury  found  the  said  Smith  owed  to  the  Uni' 
ied  SkUeSj  was  double  the  value  of  the  vessel  and  cargo,  or 
only  the  single  value  thereof,  by  reason  of  which  uncertain- 
ty no  judgment  could  legally  be  rendered  thereon  by  the 
court. 

6th.  That  the  original  writ  was  sued  out  in  the  name  of 
the  Untied  States  of  America^  but  the  verdict  was  return* 
ed,  and  judgment  rendered  for  the  UnUed  StateSj  and  not 
for  the  United  Stcdes  of  America. 

7th.  The  general  errors. 

Preseott  for  the  plaintiff  in  error. 

The  omission  to  allege  the  offence  to  be  <<  against  the  form 
of  the  statute,"  &c.  is  fatal,  and  cannot  be  supplied  by  any 
circumlocution.  Though  the  whole  statute  be  set  out,  yet 
if  this  technical  allegation  be  wanting,  it  is  fatal.^ 

By  the  third  section  of  the  supplementary  embargo  act, 
the  penalty  is  given  only  in  case  the  vessel  has  not  or  could 
not  be  seized.  Till  this  exception  is  negatived,  there  is 
not  enough  shewn  to  maintain  the  action.  It  was,  therefore, 
necessary  to  aver  both  that  the  vessel  had  not  been  seized^ 
and  that  she  could  not  be  seized. 

When  an  exception  occurs  in  the  body  of  the  same  sec- 
tion, it  must  he  negatived.'    Not  so,  if  in  another  section. 

^2H.P.  C.  a.  25,  lecC  117.— 1  Sound,  13ft.*12  Mod,  §2,  Rm:,  tb.  7\idker.— 
1  CUKy  PL  3S8.— iloc  Plae,  332. 
*  SgUmyt^Pmim't  I T.  B.  144. 
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The  statute  intended  to  give  the  personal  remedj  for  the 
double  value,  onljin  case  of  theimpossibilitjof  snchasei- 
zurei  It  could  not  mean  to  give  the  government  an  election 
to  take  the  value  CHiij,  or  the  double  value. 

The  allegation,  **  to  the  uses  of  the  law,"  is  not  sufficient. 
It  should  have  been  stated  specially,  to  whom  the  double 
value  is  forfeited. 

The  action  is  brought  in  the  name  of  the  *^  United  States 
of  America.^'  The  verdict  and  judgment  are  for  the 
^  United  States,''  not  « the  said  United  States.''  The 
court  cannot  judiciallj  know  that  the  **  United  States^"  and 
the  **  United  States  of  America"  are  one  and  the  same. 
But  on  this  error  Prescott  did  not  rely. 

Blake,  district  attorney,  was  requested  by  the  court  to 
confine  himself  principally  to  the^r^^  and  ^Mrd  errors. 

The  objection  contained  in  the  first  error  assigned,  might 
possibly  have  been  good  on  demurrer,  but  it  is  cured  by 
the  verdict.  By  the  statute  regulating  process,'  a  good 
case,  substantially  set  forth,  is  not  affected  by  informalities, 
unless  on  special  demurrer.  This  statute  is  broader  than 
any  statute  allowing  amendments,  even  the  last  statute  of 
jeofails.     All  the  errors  assigned  relate  to  form  only. 

The  common  law  cannot  properly  be  said  to  be  **  made" 
or  **  provided.'*  It  is  co-eval  with  the  origin  of  civil  soci* 
ety.  If  not  immemorial,  it  is  not  common  law.  The  allega- 
tion, therefore,  ^*  contrary  to  the  law  in  such  cases  made 
and  provided,'"  shews  that  the  declaration  relies  on  some 
statute. 

As  to  the  third  error ;  the  averment  is  in  the  precise  words 
of  the  law.  That  the  vessel  "  has  not  been  seised"  neces- 
sarily implies,  that  she  **  could  not  be  seized."  Greater 
particularity  would  have  gone  beyond  the  statute* 

>  /t«Keiifr3facl,f0Cl.  32. 
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To  saj  that  the  collector  has  not  an  election,  is  not  to 
construe,  but  to  legislate.  Under  the  50lh  section  of  the 
revenue  law,  the  forfeiture  is  onl/  of  the  thing  seized. 
There  are  no  discretionary  clauses.  In  the  statute,  on 
which  this  action  is  founded,  an  option  is  given  to  the  col- 
lector, because  the  thing  itself  might  be  the  only  property 
of  the  claimant,  or  the  forfeiture  might  be  too  inconsiderable 
to  be  worth  pursuing  hj  an  action. 

STORYf  J.  The  first  error  assigned  is,  in  effect,  that 
a  conclasion  *<  contrary  to  the  law  in  such  case  made  and 
provided,"  is  not  a  conclusion  against  the  form  of  any  sta- 
tute ;  and  if  not,  then  upon  acknowledged  principles,  the 
judgment  ooght  to  be  reversed. 

The  objection  savors  a  good  deal  of  technical  nicety ;  but 
as  this  is  a  penal  action,  if  it  be  well  founded  in  law,  the 
|daintiff  in  error  ought  to  have  the  full  benefit  of  it. 

At  the  argument,  no  authority  precisely  in  point  was  pro- 
duced, and  the  objection  therefore  was  endeavored  to  be 
supported  upon  the  general  rule,  and  upon  the  meaning  of 
the  word  **  law."  It  is  true,  that  in  12  Mod.  52,  Mr.  Jus- 
tice Eyre  is  made  to  say,  (hat  no  words  will  supply  the 
want  of  con/ra/ontiam  statuii  ;  and  he  cited  Cro.  Jac.  142. 
The  case  iif  Cro.  Jac.  was  where  the  conclusion  was 
against  the  form  o(^8taitUe^  when  the  action  depended  upon 
statutes.  And  in  the  case  before  the  court,  in  12  Mod.  52, 
the '  opinion,  if  it  meant  to  aver  that  no  circumlocution 
would  be  sufficient,  is  a^  most  but  an  obiter  dictum^  nor 
necessary  to  the  decision  of  that  case.  The  other  authori- 
ties cited  at  the  bar  prove  no  more  than  the  general  prin- 
ciple, that  there  must  in  effect  be  a  conclusion  against  the 
form  of  the  statute,  but  do  not  decide  what  the  form  of  the 
allegation  should  be.* 

*  1  Savnd.  ISJi^n.— 1  CfdttyPl,  358.— J!>oc/.  Pi  332. 
VOL.    I.  ^4 
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We  are  left  (hen  to  consider  the  interpretation  of  the 
expressions  used  in  the  declaration.  In  an  enlarged  sense, 
without  doubt,  the  word  ^  law"  maj  include  positive  as  well 
as  common  law  ;  but  in  technical  precision^  the  word  ^^law" 
is  usually  restrained  to  the  common  law,  and  other  words, 
as  "statute  or  act/'  are  applied  to  legislative  provisions. 
Now  the  common  law  is,  without  doubt,  as  much  "  made 
and  provided,"  as  the  statute  law,  and  therefore  propria 
vigors  the  expression,  ^  law  made  and  provided,"  does  not 
necessarily  imply  a  ptiblic  act  of  the  Legislature. 

I  find,  on  examination,  that  this  very  point  was  before 
the  Supreme  Court  of  this  state,  in .  the  Comth  vs.  Jesse 
Mor$e.^  The  conclusion  in  that  ctfse  was,  *^  against  the 
peace  of  the  commonwealth,  and  the  law  in  such  case  made 
and  provided ;"  and  the  court  said,  that  the  indictment  did 
not  conclude  against  any  statute. 

It  is  of  great  consequence  in  a  puUic  view  to  preserve  the 
accuracy  of  pleadings.  Every  relaxation  induces  a  new 
irregularity,  and  brings  numerous  and  embarrassing  ques* 
tions  before  the  court.  The  opinion  of  the  highly  respect- 
able court,  which  I  have  cited,  is  entitled  to  great  weight ; 
and  as  I  think  it  stands  confirmed  by  the  general  current  of 
authority,  as  to  the  general  principle,  and  is  shaken  by  no 
opposing  adjudication,  I  concur  on  the  present  occasion. 

As  *to  the  second  error,  I  do  not  think  it  well  founded. 
If  two  good  causes  of  action  are  shewn  in  the  declaration, 
and  only  one  penalty  is  sought,  I  do  not  se^  how  it  can 
,  titiate  the  title  to  a  recovery.  The  party  may  thereby 
'^^'^have  imposed  upon  himself  unnecessary  proofs,  or  exposed 
himself  to  the  suggestion  of  inartificial  pleading ;  but  it  is 
sufficient  for  the  court,  if  a  good  title  any  where  appear  on 
the  face  of  the  declaration.  This  is  not  denied  in  the  pre*- 
sent  case. 

•  2  Mosf.  J^.  138. 
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As  to  the  third  error,  the  couDsel  for  the  plaintiff  in  error 
have  argued  that  the  declaration  ought  to  have  averred, 
"  that  neither  the  vessel  nor  the  cargo  could  have  been 
seized  for  the  offence  aforesaid ;''  for  that,  upon  the  true 
construction  of  the  statute,  the  Uniied  SitUes  have  not  an 
election  to  seize  the  property,  or  to  proceed  for  the  penalty, 
but  are  limited  to  a  suit  against  the  property,  if  within  thei^ 
jurisdiction.  And  I  think,  upon  the  authority  of  the  United 
States  vs.  the  Brig  Elisaf  decided  at  last  February  tptm, 
this  is  to  be  considered  as  the  true  construction  of  the 
third  section  of  the  statute,*  on  which  this  prosecution  is 
founded.  But  it  does  not  follow  that  the  present  allegation 
is  not  sufficient.  It  is  stated  in  the  terms  of  the  statute, 
and  if  the  property  was  within  the  United  States  and  might 
have  been  seized,  it  was  a  good  matter  of  defence  at  the 
trial  under  the  general  issue,  and  after  verdict  the  inaccu- 
racy,  if  any,  would  be  cured.  It  is  a  general  rule,  **  that 
wheresoever  it  may  be  presumed  that  anything  must  of 
necessity  be  given  in  evidence,  the  want  of  mentioning  it  in 
the  record  will  not  vitiate  it  after  a  verdict.''  **  And  this 
rule  extends  to  actions  upon  penal  statutes.*  It  would  be 
but  a  title  defectively  set  forth,  and  upon  this  ground  the 
court  proceeded  against  the  first  error  in  Frederick  vs. 
hookup^  and  i^ainst  the  third  and  fourth  errors  in  hu  vs. 
Clarke.^  But  I  consider  the  averment  as  sufficient,  even  on 
special  demurrer,  and  that  the  fact  relied  on  would  be  a 
proper  matter  to  come  from  the  other  party  by  way  of  de- 
fence.*^ In  general,  it  is  sufficient  to  maintain  a  suit  upon  a 
statute,  that  the  case  is  brought  within  the  terms  of  it. 
The  case  oiSfiers  vb.  Parker^  is  clearly  distinguishable. 
It  was  there  held,  that  if  the  enacting  clause,  which  creates 

•  ild  9  Jan,  1808,  eh.  8.  "*  T.  Saym.  487. 

•  Hob.  78.— CfffiA.  304.  ^4  Burr.  2018. 

»  2  Sati,  333.  "ST.  R.  83.-2  Lem.  5.  »  1  T.  R.  141. 
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an  offence,  conUtins  exceptions ;  such  eKceptions  luufit  be 
negatived  by  the  plaintiff  in  his  declaration  for  the  penalty. 
In  that  case  the  exceptions  were  not  negatived,  and  the  de- 
claration did  not  therefore  contain  within  its  terms  sufficient 
allegations  to  shew  that  the  penalty  had  accrued. 

The  fourth  and  sixth  errors  have  been  disposed  of  in  the 
case  of  Scars  Jr.  Plaintiff  in  error  vs.  United  S/a/e«.*' 

The  fifth  error  was  overruled  in  Cross  in  error  vs.  The 
United  States,  at  iMay  term,  1812. 

On  the  whole,  for  the  first  error,  I  reverse  the  judgment 
of  the  District  Court. 

Judgment  reversed^* 

William  Prescott  for  the  plaintiff  in  error. 
O.  Blake  for  the  United  States. 

13  See  the  prece^og  case. 

14  Su  C(m.  Dig,  PUadtr,  2  S.  10.— Fe/«.  116, 1  VenL  135.— Hor*.  B.  2ch.2h,  . 
mi.  117,  whacb  countemiice  the  all«gatioii,  '*  amira/ofmam  ilsfcitenim.** 


MuLFo&D  KxNEiCK,  VK  BEROE,  vertus  Unitcd  Staivs. 

If  s  dedantion  for  a  statute  penalty  coadude  against  the  form  of  the  staivUs, 
when  it  is  founded  on  a  siogle  statate,  it  is  good  on  error. 

jThb  plaintiff  in  error  was  attached  to  answer  to  the  Untied 
States  of  Americaf  ^*  in  a  plea  of  debt,  for  that  during  the 
continuance  of  an  act  of  Congress  of  the  United  StateSj  en* 
titled,  <*  an  act  laying  an  embargo  on  all  ships  and  vessels  in 
the  ports  and  harbors  of  the  United  States,^*  avd  of  ths 

8£VBRAL  ACTS,  SUPPLEMEITTARV    THERETO,  to  Wit,  OU  the 

second  day  of  January,  in  the  year  of  our  Lord,  eighteen 
hundred  and  nine,  a  certain  sloop  or  vessel  of  the  United 
States,  called  the  Fear,  laden  with  certain  goods,  wares^ 
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tnd  merchandize)  of  domestic  growth  asd  manufii€tiire»  to  wit^ 
with  codfish  in  boxes,  and  sundry  other  merchandize,  did 
depart  from  a  port  of  the  United  Statts^  to  wit,  the  port  of 
Chatham  in  said  district,  without  a  clearance  or  permit,  and 
departing  so  as  aforesaid,  did  there  afterwards  between  the 
said  second  day  of  January,,  and  the  first  daj  of  March 
then  next  succeeding,  proceed  to  a  foreign  port  or  place, 
to  wit,  to  some  port  or  place  in  the  West  Indies^  contrary 
to  the  provUions  of  the  acts  aforesaid ;  and  that  the  said 
Mtdford  was  then  and  there,  and  during  all  the  time  afore- 
said, knowingly  concerned  in  said  prohibited  foreign  voyage, 
contrary  to  the  acts  aforesaid,  whereby  and  hy  force  of  the 
said  acts,  the  said  Mulford  has  forfeited,  to  the  uses  there- 
in  specified,  a  sum  not  exceeding  twenty  thousand,  nor  less 
than  one  thousand  dollars,  and  an  action  hath  accrued  to  the 
said  United  States,  who  sue  as  aforesaid,  to  have  and  re- 
cover the  same  accordingly,  of  all  which  said  Mulford  hath 
had  due  notice,  yet  though  often  requested,  he  hath  never 
pmd  the  same  nor  any  part  thereof,  but  detains  it." 

To  this  declaration  nil  debet  having  been  pleaded,  a 
verdict  was  returned  for  the  United  States. 

The  following  are  the  errors  assigned. 

1st.  There  is  error  in  this,  that  the  supposed  ofience  is 
alleged  in  said  declaration  to  have  been  committed  contra- 
ry to  several  different  acts,  made  in  different  sessions  of 
Congress,  to  wit,  the  act  of  Congress  of  the  United  StcUes 
entitled,  <^an  act  laying  an  embargo  on  all  ships  and  vessels  in 
the  ports  and  harbors  of  the  United  States,**  and  the  several 
acts  Bopplementwy  thereto,  whereas  the  supposed  ofience, 
if  committed  at  all,  was  committed  contrary  to  one  of  said 
acts  only,  and  not  contrary  to  all,  or  more  than  one  of  said 
acts. 

3d.  That  the  supposed  cause  of  action  is  alleged  in 
said  declaration  to  have  accrued  to  the   United  States,  as 
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weU  as  the  supposed  oifence  to  have  been  committed,  con- 
trary to  several  different  acts,  made  in  different  sessions  of 
Congress,  that  is  to  say,  the  act  of  Congress  of  the  Uniied 
SiaieSf  entitled,  *'  an  act  laying  an  embargo  on  all  ships  and 
Tessels  in  the  ports  and  harbors  of  the  United  States**  and 
the  several  acts  supplementary  thereto.  Whereas  the  same 
accrued,  if  at  all,  by  force  of  one  of  said  acts  only,  and  not 
by  force  of  all  or  more  than  one  of  said  acts. 

3d.  There  is  also  error  in  this,  that  it  is  alleged  in 
said  declaration,  that  the  complainant  forfeited  by  force 
of  the  statutes  therein  mentioned,  to  the  nses  in  the  same 
specified,  a  sum  not  exceeding  tirenty  thousand  nor  less 
tfian  one  thousand  dollars,  whereas  the  same  was  forfeited, 
if  at  all,  by  force  of  one  of  said  statutes  only,  and  to  the 
nses  specified  in  another  statute,  and  not  in  either  of  the 
statutes  mentioned  in  said  declaration  ;  and  it  is  not  in  said 
declaration  alleged  to  whom,  or  to  whose]  use  said  sum  was 
forfeited. 

4th.  That  the  original  writ  is  sued  out  in  the  name  of 
the  United  Staiea^  but  verdict  is  returned,  and  judgment 
rendered,  for  the  United^States,  and  not  for  the  Uniied 
States  of  America. 

5th.  The  general  errors. 

Prescottf  for  the  plaintiff*  in  error,  cited  the  following 
authorities,  as  to  the  conclusion  contra  formam  stahUi^ 
several  statutes  being  relied  on,  viz.  Cro*  Jac*  142. — Cro. 
Elis.  750.— 1  Com.  Dig.  318 — 5  Com.  Dig.  Pleader,  2 
6.  10. — Bac.  Abr.  Indictment  H. — and  as  to  contra  for- 
mam statutorum,  one  statute  only  being  relied  on,  he  cited 
2  Hawk.  P.  C.  Indictmenty  ch.  25>  sect.  117. — Cro.  Jac. 
187. — Com.  Dig.    Action  on  Stat.  H. — Yelv.  116. — 1 

Ventris  235.-2  Saund.  377.    note  12 1  Saund.   135, 

Note — Lee  vs.  Clarke.    2  East.  fi.  333. 
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Blake,  District  Attorney,  for  the  United  States.  This 
ofience  is  against  more  than  one  statute,  as  appears  from 
the  words,  **  of  the  act  to  which  this  act  is  a  supplement." 
The  second  act  is  not  a  part  of  the  first,  but  whollj  distinct 
from  it. 

No  case  has  been  adduced,  except  that  from  CamynSf  in 
support  of  the  first  error.  Our  statute  is  broader  with 
respect  to  amendments  than  any  of  the  statutes  of  jeofail* 
2  H.  P.  C  172  is  an  authority  with  regard  to  two  statutes, 
the  one  describing  the  ofience,  the  other  adding  the  penalty, 
as  1  and  23  EL 

Prescoit  in  reply^  It  cannot  be  said  that  the  ofience  is 
against  more  than  one*statute,  since  it  consists  in  departing 
against  the  embargo,  law,  as. enlarged  by  the  supplement. 
All  the  supplements  are  to  be  considered  as  enlarging  and 
continuing  the  embargo  act. 

STORYy  J.  The  first  error  assigned  is  argued  to  be 
fatal,  because  it  in  efiect  concludes  against  the  form  of  the 
statutes,  when  the  ofience  is  created  by  a  single  statute. 

The  principle  seems  to  be  well  senl^,  that  *when  an 
ofience  depends  on  several  statutes,  a  condusion  against  the 
form  of  a  single  statute  would  be  bad.  *  The  reason  of  this 
seems  to  be,  thdt,  by  the  general  rul6,  a  declaration  for  an 
ofience  created  by  statute  must  shew  a  conclusion  against 
the  statute,  that  the  party  may  be  prepared  to  answer  to  it, 
and  anciently  the  statute  itself  was  recited  in  the  declara- 
tion. But  if  a  statute  were  recited,  on  which  alone  no  action 
could  be  founded,  no  suflicient  notice  of  the  ofience  would 
be  given,  and  the  declaration  would  not  contain  a  complete 
description  of  the  ofience,  or  a  oerfect  title  to  a  penalty. 
It  is  probable,  therefore,  that  th^  aoctrine  grew  up  in  early 

1  Lee  vs.  Clarkt^  2  Eatt,  383.-^  Han^.  fr.  2.  eh,  2$,  nd.  W.^Cro.  Jae.  142.— 
lAdn,  2]2->0»en  135.— Com.  Di^.^etkn  on  StatuU  H. 
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times,  before  the  general  conclusion,  without  reciting  the 
statute,  was  admitted  to  be  good. ' 

But  it  by  no  means  follows  from  this>  that  a  conclusion 
against  statutes,  where  the  action  is  founded  on  a  statute, 
would  be  bad.  In  the  former  case,  the  declaration  would 
contain  too  little ;  in  the  latter  the  presence  of  mere  surplus- 
age ought  not  to  vitiate.  If,  accordhg  to  the  ancient  course, 
the  whole  statutes  on  the  subject  before  the  court  had  been 
literallj  recited,  I  am  at  a  loss  to  know  how  the  recital  of 
more  than  was  necessary  would  of  itself  have  destroyed  the 
effect  of  that,  which  was  well  recited.  If  upon  the  whole, 
a  good  title  appear -on  the  record,  it  seems  difficult  to  admit 
that  flie  judgment  ought  to  be  reversed,  because  it  sets  up 
unnecessary  allegations. 

But  it  is  contended,  that  this  point  is  well  settled  by  au- 
thority. If  it  be  so,  I  will  not  be  the  first  to  dbturb  it;  but 
I  shall  require  full  evidence  of  the  assertion. 

The  doctrine  is  found  laid  down  by  lord  chief  Baron 
ComynSf  ^  and  by  serjeant  Williams  in  2  Mawid.  Rep.  377, 
b.  Note  12,  and  by  Hawkins^  in  his  P.  C.  6.  2.  ch.  25. 
sect.  117.  The  position,  as  stated  by  Ihera,  is  supported 
by  a  reference  to  the  case  of  Andrew  vs.  the  Hundred  of 
Lervkner ;  *  and  is  not  asserted  upon  their  own  indepen- 
dent authority,  respectable  as  it  must  be  admitted  to  be. 
On  examining  the  case  referred  to,  it  appears  to  have  been 
an  action  on  the  statute  of  Winton  13  Edrv.  1,  and  con- 
eluded  contra  formam  statuli  predicti.  It  was  contended 
at  the  bar,  that  the  action  was  not  founded  exclusively  on 
the  statute  of  WintoUf  but  also  on  the  statute  27  Elis.  and 
so  the  conclusion  ought  to  have  been  contra  formam  statU" 
torum.     The  court  were  of  opinion  that  the  conclusion  was 

3  See  2Hamk.P.C.b,2,ch.  23  secL  IWj  and  Uu  mtthoriHa  iiurt  cikd, 

3  1  Com.  Dig.  Action  on  StatuU  H,-^  Com.  Dig.  Ple§d.  2  S.  10. 

4  Yelr.  116. 
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right,  became  tlie  action  was  foimded  on  the  statute  of 
BTintan  only,  and  are  reported  further  to  have  said,  ^*  if  the 
plaintiff  had  concladed  contra  farmam  ataiutorumf  it  had 
not  been  good,  because  the  statute,  27  EliMobdhf  does  not 
enable  the  partj  to  sue."      It  is  apparent,  upon  this  state? 
menf,  that  the  language  attributed  to  the  court  was  j^tui? 
tous  and  wholly  unnecessary  to  the  decision  of  the  case* 
The  principal  point  decided  has  been  held  good  law  ever 
since.*     Yet  in  Cro*  Joe.  187.  the  court  strongly  intiaoa^ 
ted,  that  the  conclusion  either  way  would  haye  been  goo^ 
and  said  that  the  precedents  were  both  ways.     The  same 
doctrine  seems  incidentally  admitted  by  Lord  Haltf  where^ 
after  stating  that,  if  a  temporary  statute  be  made  perpetud 
or  revived  by  another,  an  indictment  on  it  may  concijude 
contra  formam  statute  beseems  to  admit  that  conirafor* 
$nam  statuiorum  would  also  be  good ;  and  Hawkins^'  speak- 
ing of  cases  where  the  same  act  is  prohibited  by  diyeri 
mdependcfU  statutes,  says,  *<  also  where  such  an  indictment 
concludes  contra  formam  staMif  without  shewing  what 
statute  is  intended,  why  may  it  not  be  said,  that  such  sta- 
tute shall  be  taken,  as  is  most  for  the  king's  advantage,  as 
weH  m  where  the  indictment  conclude^  contra  formifm  sta^^ 
tutorumy  in  which  case  it  aums  to  be  admiited^  thiU  U  shall 
^e  so  taken  .^" '    Now  if  it  be  considered,  that  a  single  sta- 
tute is  sufficient  to  support  the  action  in  these  cases ;  and 
that  it  is  admitted,  that  a  conclusion  against  stoMes  is  not 
bad,  I  would  ask,  if  it  does  not  form  a  very  strong  presump- 
tisA  against  the  correctness  of  the  doctrine  assumed  by  the 
court  in  the  ease  in  Yeherton.    At  aH  events,  i  cannot 
consider  ti^at  case  as  an  authority  for  more  than  the  point 
directly  decided  by  at* 

t€te.  T.  Bard,  9as.-€b^  Jfac  197/  '9  OU  P.  0.  Ilf, 

fp.  C. ».  2p  cA.  25,  ieet  m,  *i^.  IS6^ 

Toil.  I.  # 
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Considering  then  that  flie  argument  on  this  point  is  not 
supported  by  authority,  or  by  analogous  reasoning,  I  have 
no  hesitation  in  declaring,  that  it  ought  not  to  prevail.  It 
is  often*tinies  a  matter  of  serious  difficulty,  to  decide  whe« 
ther  an  offence  rests  on  one  or  many  statutes ;  and  I  can  per- 
ceire  no  reason  for  holding  the  party  to  this  strictness.  If 
he  shew  any  one  statute  sufficient  to  maintain  his  action,  it 
IS  enough  for  the  court ;  and  the  recital  of  the  titles  of  all 
the  other  acts  in  the  statute  books  ought  not  to  deprive 
him  of  the  protection  of  the  law,  if  he  bring  himself  within 
any  one  of  them.  If  superfluous  matter  be  inserted,  to  the 
oppression  or  injury  of  the  defendant,  the  court  will,  on  a 
proper  case  shewn,  animadvert  on  it  with  becoming  severity. 

As  to  the  other  errors  assigned,  they  have  all  in  effect 
been  disposed  of  by  the  previous  decisions  of  the  court. 

On  the  whole,  I  affirm  the  judgment  of  the  District  Court 
with  costs. 

*    O.  Blake  for  United  SttUes* 
Wm*  Prescott  for  plaintiff  in  error. 


ThbSbip  AiTN  Gbesn  and  Cahgo,  Lewis  Simond^'al.  Clauiavtc.. 

Prise. 

Id  prise  causes  the  6nt  hearing  is  to  be  od  the  ship's  papers,  and  thepreparatoiy 
evidence  of  the  ship's  crew.  If  these  acquit  or  oondemn,  there  is  an  end  of 
the  cause.  If  they  present  a  case  of  doubt  or  difficulty,  fiulher  proof  m 
admissible  by  order,  or  by  plea  and  proof.  Farther  proof  sometSmes  aUoired 
to  the  capton. 

If  the  captured  exew  do  not  pve  up  papers  en  the  fint  examination  in  prepara- 
toiy,  the  court  will  not  admit  them  afterwards.  If  a  witness  supproa 
material  iads  on  his  examination  in  preparatoiy,  he  shall  not  be  permitted 
to  supply  the  defect  hy  a  supplementaiy  affidavit.  The  cwmrnwrioncrs  to 
take  the  answers  on  the  standing  interrogatories  should  not  rest  satisfied 
with  general  answers,  but  require  full  and  minute  details  of  all  material  bets. 

The  naUonal  character  of  a  party  depends  upon  his  domieQ.  What  constitutes 
such  domicil.  A  British  sulyect  domiciled  in  the  UnUei  iSloIss,  though 
touporarily  absent  in  a  British  island,  is  as  to  purposes  of  trade  held  t» 
be  an  American  merchant. 
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The^tontionor  nemyorfriniddepeodsivoD  the  domicaV  te  p^  A 
ihipmeDt  made  to  Canada  hy  a  British  aul^ject  domiciled  in  the  Umttd 
States^  but  temporarily  at  Jamaica,  in  his  character  as  a  British  subject,  does 
not,  if  made  in  time  of  peace,  ailhct  the  property  with  a  hostile  ehancter,  if 
warbfeabontpoBdiivthevoyB^.  fiutitisothcnrise,  ifsuchshipnAt  be 
made  pending  a  known  war. 

In  general  no  claim  is  admitted  in  prise  causes,  in  opposition  to  the  ship^s 
papers ;  bat  thu  rule  is  relaied  in  &Tor  of  shipments  made  in  peace. 
.  Whoe  a  neotnl  is  engaged  in  a  trade,  whieh  is  exelosiveLy  confined  to  the  sol^ 
jects  of  a  country,  and  interdicted  to  all  others,  and  cannot  avowedly  be 
carried  on  in  the  name  of  a  foreigner,  such  a  trade  is  so  purely  national, 
that  it  must  ftiUow  the  situation  of  the  eountry,  as  to  peace  or  war, 
and  be  deened  hostile  or  nentral  aoDordingty ;  and  in  such  a  trad.:,  it  is 
immaterial  whether  the  shipment  be  made  in  time  of  peace  or  war.  The  trade 
between  Jamaica  and  Canada  proved  not  to  be  of  such  a  character.  In  tiuM 
of  war  property  cannot  change  its  character  in  frmuite;  nor  can  property 
ihipped,  to  become  the  piopeityof  an  enemy,  be  protected  by  the  neutrality 
of  the  shipper. 

In  order  to  entitle  to  salvage,  as  upon  a  recaptore  or  resaie  from  an  enemy, 
the  property  must  have  been  taken  from  the  actnal  or  oonstraetive  prwwiinn 
of  the  enemy. 

Captors  are  not  in  general  entitled  to  freight  on  the  capture  of  neutral  property 
on  boardof  an  eneniy^s  ship,  unless  the  goods  are  carried  to  the  port  of  desti- 
nation, within  the  intent  of  the  oontracting  parties.  But  if  the  property  be 
ultimately  bound  to  the  market,  where  the  captors  cany  the  ship,  or 
the  proceeds  are  to  go  there  indirectly,  a  direct  conununication  being  pro> 
Ubited,  freight  b  due  to  the  captors. 

The  captors  are  entitled  to  their  expenses  in  all  cases  of  fiuther  prooC 

X  HIS  was  a  proceeding  on  the  prize  side  of  the  court,  on  an 
allegation  of  prize  by  the  libellant,  commander  of  the  priva- 
teer Gossamery  against  the  ship  Ann  Oreen  and  cargo. 
The  ship  and  all  the  cargo,  excepting  fifty-six  puncheons  of 
rum,  were  condemned  as  enemy's  property,  no  claim  having 
been  interposed  therefor  in  the  District  Court.  The  fifty- 
six  puncheons  of  rum  were  claimed  on  account  of  Lewis 
Simondy  Charles  WilkeSy  and  Henry  Cullen  of  New-York, 
the  asserted  owners ;  and  upon  a  full  hearing  of  the  cause 
in  the  District  Court,  a  decree  of  restitution  passed,  subject 
to  freight  and  the  captors'  expenses.  An  appeal  was  inter* 
posed  by  the  captors,  and  upon  the  hearing  of  the  cause, 
which  in  the  first  instance  was  ordered  to  be  upon  the 
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ship's  paperii,  and  the  preparatorj  examinations,  an  inter- 
locutorj  order  passed  for  farther  proof  to  be  made  by  the 
claimants,  and  that  the  oYidesce,  which  had  been  irregular!  j 
taken  for  the  District  Court,  might  upon  the  final  hearing 
be  offered  to  this  court. 

The  facts  ef  the  case^  so  fiur  as  respects  the  present 
claim,  are,  that  the  ship  sailed  with  her  cargo  from  Jamaica 
for  Quebec  on  the  20th  day  of  June,  181 2»  and  was 
captwred  and  brought  into  JB«slofi  on  the  lat  day  of  Au- 
gust, 1812.  A  libel  was  filed,  and  the  depirahion  in  pre- 
paratory of  the  supercargo,  Mr.  Fishf  was  taken  before  the 
commissioners  on  the  9d  day  of  Ang«at»  and  retumed  to 
the  District  Court.  On  the  14lh  of  the  same  August,  upon 
application* of  the  claimants,  the  examination  of  Mr.  Fish 
was  remanded  to  the  commismonerB  for  furtiier  amiwer  on 
the  last  interrogatory.  The  new  examination  was  tAken  on 
the  15th  of  August,  and  came  up  in  the  cause.  UpOn  the 
origmat  examinatioR)  the  supercargo  to  the  IMh  orterroga- 
tory  answered,  *<  that  Hke  rum  was  shipped  by  various 
merchants  living  at  Jamaica^  and  consigned  to  various  per- 
sons at  Qwsfcee,  wfaoee  namoB  app^r  im  tho  makiifeBt^  and 
papers  delivered  to  the  captors.  He  knoweth  tiiem  fiSft 
personally ;  but  believeth  them  to  be  British  subjects.  The 
ownership  of  the  rum  he  cannot  declare,  but  must  refer  to 
the  papers  delivered  up  to  the  captors,  to  ascertain  the 
ownership."  To  the  14th  interrogatory  he  answered,  thai 
he  knoweth  not  of  any  papers,  &c.  except  those  delivered  to 
the  captora.  To  the  16  th  interrogatory  he  answered  in  the 
negative,  that  there  was  no  suppression  or  concealment  q( 
any  papers,  and  to  the  32d  interrogatory  he  answered, 
**  that  he  has  declared  the  whole  of  his  knowledge  relatiog 
to  the  premises."  On  his  supplementary  examination,  to 
the  last  interrogatory,  he  stated,  that  after  his  former  exam- 
ination, and  on  the  same  day,  he  found>  in  the  letter  bag  of, 
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and  OA  board  tte  ahipi  fifteen  tettMn^  whicli  lie  produced, 
aad  which  he  supposed  had  been  taken  possesskHi  6[  by 
the  captors*  That  be  verily  beUeved  those  letters  were 
placed  in  the  letter  bag  at  JMno«c«y  before  the  ship's  de» 
partiire  for  Qtie6€C,  and  that  thej  had  ever  since  remained 
there.  That  on  the  11th  or  13th  of  Augost,  Mr.  Wilkes, 
one  of  the  claimants,  called  on  him  in  B^Ofli»  and  asked,  if 
he  had  not  on  board  fifty*S]x  piAcheons  of  mm,  shipped  by 
Mr.  Benrjf  diUen»  or  had  any  letters  sent  by  CutUn; 
that  Hpon  examination  of  the  eoTcrs  of  said  letters,  CMIen's 
haad-wrking  was  recognised  on  two,  which  were  directed 
to  Messrs.  Jokm  Mure  Jt  Co*  QuebeCf  which  were  then 
opened  and  read  in  Ibe  deponent's  presence.  In  one  letter 
was  contained  a  biH  of  lading  signed  by  the  deponent  for 
fifty-six  poneheons  of  ram  shipped  by  Culkn  in  said 
ship,  to  be  delivered  at  Qnefrse  ;  and  the  cither  eontanied 
two  enclosures.  That  the  deponent  allowed  Wilkes  to 
retain  them  until  this  day,  when  they  were  returned  to  him 
as  be  believes,  unaltered*  That  the  residoe  ef  fkt  letters 
remain  sealed.  •  That  the  deponent  bath  no  doubt,  tiiat  the 
said  Glkj^m  puncheons  of  rum,  at  the  tinw  of  tfieir  ship- 
ment as  aforesaid,  and  W  restored,  did,  do,  and  will  belong 
to  the  house  of  Simond  ^  €Vr.  of  NenhYork,  because  he 
kntfws  it  was  the  general  opinion  in  Fahnauih  in  Jamaica 
fliat  CkMsH  was  the  agent  of  said  house,  doing  business 
there  as  their  agent,  and  not  on  his  own  mdividual  account, 
and  that  ebwai  three  weeks  b^re  he  sailed  he  knew  that 
CMsn  had  seat  home  a  vessel,  belongnig  to  the  house 
aforesaid  in  baHast,  id&ough  he  had  a  great  quantity  of 
rum  beloDging  to  the  said  house  then  <m  hand,  but  could 
not  ehip  it  to  the  Uniiei  8Mes. 

Upon  the  order  for  forther  proof,  it  was  proved  that  Mr^ 
Cullen  Was  a  native  of  Scotland,  and  came  to  New-York 
to  live  in  KM,  being  then  about  inne  or  ten  years  old. 


WS  MASSACHUSBTTS, 

That  on  the  10th  day  of  May,  1804,  he  was  naturalized  at 
New- York,  where  he  resided  until  the  year  1808.  That 
he  was  admitted  as  a  partner  of  the  house  of  Sinumd  & 
Co.  consisting  of  the  claimants,  on  or  about  the  year  1807, 
and  they,  having  debts  due  to  them  to  a  large  amount,  sent 
him  out  to  Jamaica  in  1808,  to  collect  the  same.  That  he 
was  absent  at  Jamaica  about  six  or  seven  months,  and  then 
returned  to  NenhYork;  and  went  out  a  second  time  in 
March,  1810,  and  resided  there  about  a  year,  and  then  re- 
turned to  NenhYork;  and  went  out  a  third  time  in  October, 
1811,  and  had  not  yet  returned.  During  all  this  time  the 
affidavits  of  the  claimants  stated,  that  he  was  absent  upon 
neceasary  business,  connected  exclusively  with  the  collec- 
tion of  the  debts  due  to  the  company;  and  there  were 
many  corroborative  affidavits,  which  shewed  the  general 
impression  among  all  his  acquaintance  at  Nenh  Y^rk^  that 
he  did  not  contemplate  a  residence  at  Jamaica  for  purposes 
of  trade. 

In  the  manifest  of  the  cargo,  fifty-six  puncheons  of  rum 
were  stated  to  be  shipped  by  Henry  Ctdlenj  but  no  con- 
signment was  mentioned.  No  bill  of  lading  appeared  to 
have  been  found  on  board,  except  that  which  was  produced 
upon  the  supplementary  examination  of  Mr.  Fish*  In  that 
the  rum  was  consigned  to  Messrs.  John  Mure  &  Co.  and 
the  accompanying  letters  addressed  to  them  contained  in- 
structions to  sell  and  remit  the  proceeds,  or  to  pay  to  the 
orders  of  Messrs.  Simond  &  Co.  The  first  letter  of  26th 
of  June  said,  **I  owe  Lewis  Simond  &  Co.  of  NenhYork 
a  considerable  sum,  and  I  shall  in  all  probability  apply  the 
proceeds  of  this  shipment  to  the  liquidation  of  that  debt.'' 
The  second  letter  of  the  28th  of  the  same  month  enclosed 
a  letter  to  be  forwarded  to  Messrs.  Simond  &  Co.  and  said, 
*^  I  now  request  that  you  will  remit  the  nett  proceeds  of 
these  fifty-six  puncheons  to  Lewis  Simond  &Co.oi  NeW' 
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York,  or  honor  their  drafts  as  they  shaU  appear."  The 
eocloBed  letter  to  MeBsrs.  Simond  &  Co*  after  stating  the 
shipment  of  the  fifly-six'  puncheons  by  the  Ann,  contains 
the  following  expressions  :  <M  am  shipping  about  fifty 
puncheons  in  the  Aid^  Capt.  Redmaynty  on  my  account 
consigned  to  Messrs.  Bruce  de  PetUAieti,  BusMy  &  Co. 
London^  and  the  nett  proceeds  of  this  shipment  also  shall 
be  paid  to  your  order.  These  two  shipments,  I  regret  to 
say,  are  ail  that  I  am  able  to  apply  this  year  to  the  liquida- 
tion of  the  heavy  debt  I  owe." 

Connected  with  the  claimants'  affidavits  was  a  letter  from 
CuUen  to  Messrs.  Simond  &  Co.  dated  Falm&ui}^  7th  of 
June,  1812,  in  which  he  said,  <^I  am  getting  from  all  our 
correspondents  about  100  puncheons  rum  only,  half  of 
which  I  ship  in  the  ship  Ann  Oreen^  Capt.  Fish,  to  QuebeCt 
consigned  to  John  Mure  £b  Co.  as  BrUiah  propertjf,  thai 
is  to  sajfy  in  my  onm  name  alone,  the  other  half  to  Bruce 
de  Penikieuy  Busdtj  &  Co.  I  write  this  week  by  the  — — 
British  Packet,  to  B.  de  PenthieUi  B.  A  Co.  for  insurance 
on  both  these  shipments. 


» 


Blake,  District  Attorney,  for  the  captors,  1.  The  sup- 
plemental examination  of  Fish  was  irregular.^  2.  Cullen, 
the  shipper,  is  a  British  subject  His  allegiance  to  that 
government  is,  by  its  laws,  inalienable.  His  naturalisation, 
as  a  citizen  of  the  United  States,  cannot  extend  beyond  the 
limits  of  the  United  States.  Ctdlen  avows  himself  a  British 
subject,  for  he  says,  '*  I  ship  in  my  own  name,  as  British 
property." '    3.  But  admitting  Cullen  to  be  an  American 

•  Bmm^i  MM,  1  Rah.  SS.— !«  Vtrgimi,  6  Fob.  01.— /mUm  CUfT,  ^Bob.  2l.-i- 
CieiA,  iRak.  37.— JBmMen,  I  Rob.  14.— Prvfidefif,  5  Rob,  248.-3  Bot.  and  PuU.  207. 
— Jacmon,  4  Rob.  IW.-^yigikmiia,  1  Rob.  IZ^l  Rob,  97.--2  DaU.  42.--1  /oAmrn** 
mtij  363»  k^jasn  Mmh,  18041 
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eitiien,  yet  baTiiq;,  as  a  Bridali  sabjecf,  tDgagad  ui  a  trade 
allowed  to  Britiak  subjecta  obIj,  be  b»ea  tbe  henefit  of  hia 
Americao  cbaracter,  lo  far  as  respecta  aucb  trade.  4.  Tbe 
propertj  waa  taken  t»  transitu.  Wbatever  migbf  bave 
been  done  witb  it»  if  foand  in  Jamaica  upon  a  coaqueat  of 
tihat  island,  maj  be  done  witb  it»  wbea  found  on  board  an 
enemy's  sbip.  It  is  true,  tbat  by  tbe  treaty,  goods,  &c. 
are  not  to  be  confiscated.  Bat  in  tbia  case,  no  process  of 
confiscation  is  necessary.'  5.  Tbe  captors  are  entitled  to 
salvage,  if  tbe  mm  is  restored.  Had  it  gone  to  CawniUf  k 
would  bave  been  confiscated  as  enemy's  property.  Tbe 
claimant  tberefore  is  benefited  by  tbe  capture.*  Tbe  rum 
is  of  tbe  same  value  bere  as  in  iVair-Fork.  ••  Tbe  captoiy 
are  entitled  to  fireigbt.* 

JacJfcson,  tti  repljfy  f«r  the  dauaants.  In  tbis  case,  tbe 
ckinumts  as  well  as  tbe  captors  are  to  be  favored,  bebf 
boA  citizMui  of  tbe  Untied  8UU$8.  (Aa  to  Blake's  first 
pomt,  STOJSF,  J.  told  Jackson  he  need  not  insist.) 
3.  Naturalization  by  our  laws  has  afl  tbe  effect  of  a  natimill^ 
zation  by  act  of  parliament  in  England.  As  to  us,  tbe  ori- 
gfaial  character  ceases  altogether.  CuUen's  hoase  of  trade 
in  this  country  is  enough  to  shew  him  not  a  British  s«ibject* 
Between  citisens,  this  is  a  question  of  mimieipai  law ;  b^ 
tween  a  citiien  and  a  foreigner,  it  woidd  be  a  question  of 
public  law.  3.  It  is  assumed  tbat  none  but  British  sobjecla 
can  ship  on  a  British  bottom  from  Jamaica  to  Quebec  /  the 
fact  is  otherwise.  There  is  no  case  or  statute  to  support 
this  assertion,  and  the  contrary  iqppears  from  Jlfiire  S  Co's 
letters.  In  the  Princessay  Sir  W.  Scott  takes  it  for  granted, 
that  a  Spanish  subject  only  could  ship  specie,  but  he  gives 
no  authority  for  tbe  ai^ypositisn.    4.  Bynketshosk,  'm  the 
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passages  cited^  speaks  oviy  of  ckoseB  in  action.  An 
American  army  inradtng  Cana^fi^i  wd  finding  mj  profttiy 
there,  cou)^  not  take  it  as  British  property.*  5.  The  case 
of  the  Bilboa  Packd  gives  no  salrage^  but  directs  only  the 
expenses  to  be  paid*  In  this  case  there,  is  no  re-capture* 
6.  No  freight  n  due,  unless  the  cargo  is  brought  to  the  ot}- 
ginal  port  of  destination.^  By  the  appeal,  the  captor's  right 
to  freight  is  taken  away,  even  if  he  had  any  before.  The 
property  is  here  as  much  beyond  the  reach  of  the  owner,  as 
it  would  be  in  some  neutral  country.  It  is  in  a  fordgn  port* 
Carolina  is  foreign  as  to  Ma$$aehuBitts»  So  are  England 
and  Ireland  foreign  to  each  other,  as  to  the  same  point. 
The  freight  from  Boston  to  NenhYork  is  now  greater  thai^ 
from  Jamaica  to  that  city. 

STORY,  J.  after  a  recapitubtion  of  the  facts. 
.  Such  are  the  facts  disclosed  in  the  evidence ;  and  vari- 
ous objections  have  been  argued,  and  ingeniously  argued, 
which  I  shall  now  proceed  to  consider. 

In  the  first  place  it  is  contended,  that  the  supplementary 
examination  of  Mr.  FUk,  and  the*"  accompanying  letters, 
ought  to  be  rejected.  It  is  undoubtedly  the  practice  of  the 
prize  courts  to  confine  the  first  hearing  of  the  cause  to  the 
papers  found  on  board  of  the  ship,  and  the  preparatory  ex- 
aminations. If  they  acquit  or  condemn,  there  is,  in  general, 
an  end  of  (he  cause.  If  they  present  a  case  of  doubt  or 
difficulty,  farther  proof  is  admissible,  and  this  may  either 
be  by  the  common  order  for  farther  proof,  or  the  more  so* 
lemn  proceeding  by  plea  and  proof.  But  doubts  either  of 
condemnation  or  acquittal  may  sometimes  arise  from  ex* 
trinsic  facts  presented  by  the  claimant  or  the  captors,  and 
the  discretion  of  the  court  is  sometimes  exercised  in  the 
admission  or  rejection  of  such  facts.     The  prize  courts  are 
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bowever  rery  solicitous  to  presenre  the  limplicitj  of  thear 
proceedings,  and  therrfore,  If  the  case  appear  tctj  clear 
and  satisfiM^ory  upon  the  original  eridence,  they  yield 
wifli  great  reluctance  to  the  admission  of  extrinsic  circum* 
stances.  *  The  evidence  of  papers  inToked  from  other 
causes,  and  of  papers  found  on  board  other  ships,  does  not 
come  within  the  restriction,  and  in  other  instances  of  preg- 
nant suspicion,  or  reasonable  doubt,  the  courts  will  not  suf- 
fer a  rule,  founded  upon  the  mere  convenience  of  practice, 
to  exclude  the  ciqptors  from  the  benefit  of  diligent  incpiiries/ 

But  it  IS  a  rule,  which  every  principle  of  law  and  of  poii* 
cy  requires  should  not  be  relaxed,  that,  as  the  evidence  to 
acquit  or  condemn  must,  in  Ae  first  instance,  come  from  the 
ship's  papers  and  preparittory .  examinations,  no  papera 
should  be  allowed,  which  are  not  produced  at  the  first  ex- 
amination. What  would  be  the  consequence  of  a  difierent 
practice  ?  That  parties  wtnild  at  the  first  examination  make 
formal  answers,  and  aft^  fttH  time  was  given  to  know  the 
difficulties  of  the  case,  papers  and  evidence  would  be  man- 
ufactured to  meet  them*  Good  faith  on  the  contrary  re- 
quires, that  every  paper  should  be  disclosed  at  the  first; 
that  parties  should  tell  the  whole  truth ;  and  that  every  in- 
ducement to  concealment  or  suppression  of  evidence  should 
be  completely  discountenanced.  And  I  wish  it  to  be  dis- 
tinctly understood,  that  if  parties  will  attempt  to  cover  up 
the  real  transactions,  or  withhold  them,  until  counsel  can 
be  taken,  they  can  never  be  permitted  in  a  prize  court  t« 
supply  the  first  defects.' 

In  the  present  case,  I  think  the  supercargo,  Mr.  Fishy  has 
acted  with  very  great  impropriety.  It  is  perfectly  frivolouv 
to  pretend  that  he  did  not  know  but  that  the  captors  had 
these  fifteen  letters.    Where  was  the  ship's  letter  bag  when 
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i^B  Bhip  was  captured  ?  Was  it  given  up  to  the  captors  ?  If 
it  had  beee  so,  (he  wliole  papers  would  have  been  before* 
the  court;  for  the  prize-master  has  sworn  to  the  deliverjof- 
idl  ship's  papers  delivered  to  him.    It  is  not  even  now  pre^ 
tended,  that  the  captors  had  these  letters;  on  the  contnurj-^ 
the  evidence  is,  that  tbty  were  in  flte  sUp's  letter  bag,  and 
had  always  renained  there  on  board  of  the  ship*    Where' 
was  the  letter  bag  kept  T  No  acconnt  is  given  of  it ;  audio* 
suppose  that  it  was  not  concealed  and  suppressed,  is  to- 
auppose  that  the  captors  voluntarily  relinquislied  all  benefit 
of  evidence,  which  might  go  to  the  condemnation  of  the- 
property.     I  have  no  doubt,  therefore,  that  there  wbb  a* 
premeditated  suppression  and  concealment  by  the  depo- 
nent, and  that,  at  the  time  of  Ihs  first  examination,  the  letter 
bag  was  in  his  possession.    Yet  he  has  answered  on  the 
subjectitt  a  manner,  which  no  honest  man  can  approre.    I 
regret  to  say,  also,  that  the  second  examination  proves  in- 
contestably,  if  it  bse  credited  at  idl,  that  Mr.  Fish  did  not 
tell  the  whole  truth  at  that  tune.    How  slight  and  vague 
are  hn  answers  to  the  interrogatories  as  to  the  property 
and  papers  ?  jetf  on  his  second  examination,  he  has  not 
only  new  knowledge  of  facts,  but  he  states  that  he  has  no 
doubt  that  Messrs*  Stntond  (&  Co*  are  the  real  owners  cf 
the  rum,  and  that  CuUen  acted  as  their  agent ;  and  he  re- 
lies upon  circumstances  within  his  knowledge  at  JanuHeOf 
lo  corroborate  the  opinion.    Now  let  me  ask,  why  were  not 
tiiese  facts  and  circumstances  disclosed  at  the  first  examt- 
Aation?    The  witness  does  not  pretend,  that  the  light 
has  just  dawned  upon  him.    I  must  conclude,  therefore, 
that  he  did  not  choose  to  declare  all  that  he  had  the  meanir 
of  knowing.  .  If  be  has  acted  in  so  unjustifiable  a  manner,  I 
do  not  think  it  any  severity  to  receive  his  testimony  with 
great  hesitation. 
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I  caiiBOt,  however,  in  thin  ecnuiexbii,  omit  io  remark^  that 
with  very  few  exceptioo«)  the  preparatory  ezaminaiioDaare 
not  taken  with  that  fuUnees  and  exactness,  which  the  inter- 
rogatoriea  reqaire.  It  is  the  duty  of  the  commiasionersy 
not  merely  to  require  a  formal  direct  apawer  to  every  part  of 
an  interrogatory,  but  to  require  the  witness  to  state  the  fincta* 
with  all  the  minuteness  and  detail,  which  belong  to  them. 
The  commissbners  shoidd  not  be  satisfied  with  a  general 
answer.  They  know  the  object  of  the  examination,  and  it- 
is  their  indispensable  duty  to  procure  a  full  and  explicit  and 
circfUmstantial  answer  to  every  queption.  If  this  were  al- 
ways done,  much  of  the  uncertainty  which  now  is  found  in 
prise  causes  at  a  first  hearing,  would  be  completely  obviated.. 

But  to  return.  Though  I  directed  this  second  examina- 
tion to  be  admitted  under  the  order  for  farther  proof,  it  was 
not  that  I  was  satisfied  with  its  legality ;  on  the  contrary^ 
I  then  entertained  and  still  ent^tain  great  doubts,  if  of  ilseiC 
it  can  be  relied  on  for  any  purpose ;  certainly,  if  any  mate-, 
rial  fact  depended  upon  it,  I  should  not  feel  safe  Jn  the 
admission.  If  I  do  not  absolutely  reject  it,  it  is  only  in 
deference  to  the  entire  respect  which  I  feel  for  the  order  o£ 
the  District  Court.  Aa  a  general  rule,  I  should  pronounce 
for  the  inadmissibility  of  the  evidence.  I  shall  leave-  it 
therefore  where  I  find  it,  as  it  does  not  matefisUy  enter  into 
the  judgment  which  I  have  formed. 

I  come  now  to  consider  a  second  objection,  which  is,  that 
the  property  must  be  considered  as  Britieh  property,  be-' 
cause,  taking  the  whole  evidence  together,  Cullen  waa 
domiciled  in  Jatnaic($f  and  acting  in  the  chara/oter  of  a  Bri- 
tish subject.  It  is  certainly  made  out  in  the  evidenee,  that 
Cullm  has  biten  for  four  years  last  past  resident  a  consid- 
erable portion  of  his  time  at  Jamaica  ;  and  his  letter  of  the 
7th  of  June  shews,  that  he  made  the  shipment  as  a  British 
subject.     As  to  the  domicil,  it  is  undoubtedly  true,  that 
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length  of  time,  connected  with  other  circttmstance8»  may  go 
Terj  far  to  conatitnte  a  domicil.  **  Time/'  sajs  Sir  Wil^ 
liam  Scaitf  **  is  the  grand  ingredient  in  constituting  domicil. 
I  think  that  hardlj  enough  is  attribnted  to  its  eQ^cts.  In 
most  cases  it  is  unayoidablj  cmiclusive.''^*  Upon  a  rest- 
.  dence  therefore  for  temporary  purposes,  there  may  be  en* 
grafted  all  the  effects  of  permanent  settlement,  if  it  be  con-* 
tinned  for  a  great  length  of  time,  and  be  attended  with 
condnci,  which  demonstrates  that  new  Tiews  and  new  con- 
nexions hare  superrened  upon  the  original  purposes :  but, 
jm  the  other  hand,  mere  length  of  time  cannot  of  itself  be 
decisive,  where  the  purpose  is  clearly  proved  to  have 
been  temporary,  and  still  continues  so,  without  any  enlarge- 
ment of  views ;  and  even  the  shortest  residence,  if  wilh 
ft  design  of  permanent  settlement,  stamps  the  party  with 
the  national  character.'^  The  question,  afier  all,  results  in 
an  inquiry  into  the  intention  and  conduct  of  the  party ;  and 
it  is  extremely  dilicnit  to  lay  down  any  general  role  upon 
the  subject. 

If  Mr.  CuUem  were  domiciled  at  Jamaica^  at  the  time  of 
the  shipment,  he  would  be  liable  to  all  the  consequences  of 
a  British  commercial  character ;  for  no  principle  is  better 
settled,  than  that  the  property  of  a  person  settled  in  the 
enemy's  country,  altfiough  he  be  a  neutral  subject,  is  af- 
fected with  the  hostile  character.  It  is  qiute  immaterial  in 
thia  view,  what  was  the  original  or  acquired  allegiance  of 
Mr.  OtfUefi.  A  native  American  citizen  is  just  as  much 
within  the  scope  of  the  principle  as  a  foreigner. 

In  examining  the  testimony  however,  I  think  it  is  difficult 
^  to  resist  the  impression,  that  Mr.  CWIm'«  absence  was  ori- 
ginally for  temporary  purposes.     It  is  expressly  shewn,  that 
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be  went  oat  to  collect  the  debts  of  the  company,  and  there 
fa  no  part  of  the  eridence  that  points  to  a  distinct  trade 
disconnected  with  those  debts.  I  admit  that  his  connexion 
in  a  house  of  trade  in  New^York  would  not  alone  protect 
him ;  for  he  m^y  at  the  same  time  possess  the  conunercial 
character  of  several  nations.  The  Jongt  Klassinay^  and 
the  Vrendscapy^  are  full  to  this  point.  But  when  his  ori- 
ginal purposes  are  shewn  to  be  temporary,  and  the  whole 
transaction  was  in  a  time  of  peace,  I  do  not  think  the  pre* 
sumption  from  length  of  time  so  forcible. 

It  is  said,  that  Mr.  CuUm  was  originallj  a  British  sub- 
ject, and  that  native  allegiance  easily  returns ;  and  La  Vir^ 
ginie^  5  Rob*  98,  is  cited  in  support  of  the  position. 
Without  pretending  to  be  satisfied  with  that  decision,  which 
with  all  possible  respect  for  the  learned  judge,  I  must  say, 
upon  the  evidence  furnished  in  the  report,  was  rather  strain- 
ed, I  accede  to  the  doctrine,  that  fewer  circumstances  are 
necessary  to  constitute  domicil  in  case  of  native  subjects, 
than  of  foreigners  :  apd  that,  as  native  allegiance  easily  re- 
verts, so  the  presumption  against  the  party  u  much  heigh- 
tened by  the  shipment  being  made  from  a  port  of  his  native 
country.  Still,  however,  it  is  but  a  presumption,  and  if 
clearly  done  away,  I  do  not  think  that  a  single  principle  n 
overturned  by  a  disregard  of  that  circumstance. 

It  is  also  said,  that  this  shipment  was  made  by  Cullen  in 
the  character  of  a  British  subject,  and  that  this  furnishes 
distinct  proof  of  his  having  returned  to  his  native  allegiaace. 
I  agree  that  such  would  ordinarily  be  the  case ;  but  a  dis- 
tinction has  been  taken  in  the  authorities  between  a  time  of 
peace  and  of  war.  Much  greater  laxity  is  allowed  to  mer- 
cantile transactions  in  peace  than  in  war.  Disguises  and 
covers  are  allowable  in  the  former,  which  would  not  be  toI« 
erated  in  the  latter.     I  do  not  know  that  a  single  case  has 
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been  decided,  in  wbich  the  assuming  a  national  character 
in  time  of  peace,  to  ayoid  municipal  duties  or  regulations, 
or  to  avoid  the  effiscts  of  impending  war,  has  been  held  to 
bind  the  partj,  where  it  has  not  been  in  fraud  of  the  belli- 
gerent who  makes  the  capture.  Now  it  is  yerj  clear, 
that  Mr.  Ctdlen  did  not  assume  the  British  character,  to 
erade  either  the  municipal  or  belligerent  rights  of  the  Uni- 
ied  States*  We  all  know  that  the  introduction  of  the  pro- 
duce of  the  British  islands  into  the  United  States  was 
prohibited.  It  could  only  go  to  British  ports.  A  war  was 
impending ;  and  either  to  avoid  alien  duties  or  British  cap- 
tures, Mr.  Cidlen  might  have  assumed  the  British  character 
pro  hoc  vice*  Indeed,  if  the  letters  produced  upon  the  sup- 
plementary examination  were  admitted  to  have  full  effect, 
this  inference  would  be  apparent  from  the  language  which 
is  used.  These  letters  are  as  merely  colorable  as  any  that 
could  be  offered.  If  Mr.  Cullen  had  gone  on,  after  the 
war,  making  shipments  in  the  British  character,  I  have  no 
doubt  that  he  would  have  been  affected  with  its  penal  con- 
sequences. But  the  question  now  is,  if  the  shipment  made 
in  a  British  character,  without  being  engaged  as  a  general 
merchant,  and  without  the  intention  of  evading  ..any-olher 
but  the  municipal  or  beHigerent  dghis  of  the  enemy,  shall 
conclude  the  party  as  to  his  domicil.  I  cannot  say  that 
where  the  proof  is  otherwise  satisfactory,  this  circumstance 
alone  ought  to  draw  after  it  that  consequence.  I  think  that 
great  indulgence  usually  is  granted  to  neutrals  and  to  citi- 
zens, as  to  transactions  in  time  of  peace,  and  at  the  com- 
mencement of  a  war ;  and  if  they  contravene  no  municipal 
or  national  policy,  I  am  not  prepared  to  say  that  this  indul- 
gence is  inconsistent  with  law.**  It  is  also  said,  that  no 
claim  ought  to  be  admitted,  which  stands  in  opposition  to 
the  papers,  and  that  Mr.  Culten  stands  in  them  as  sole  pro- 
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prietor ;  and  he  traded  as  a  British  subject*  The  geoeral 
rule  certainly  is,  that  no  claim  shall  be  admitted  against 
the  evidence  of  the  ship's  papers ;  and  the  reaflon  of  the 
rule  is,  that  fraud  may  be  suppressed  and  disconraged.  If 
a  party  will  undertake  to  cover  his  property  with  a  partic* 
ular  character,  he  shall  be  bound  to  its  consequences.  But 
an  exception  as  old  as  the  rule  itself  is,  that  it  applies  to 
eases  during  open  war,  and  not  before  the  commence* 
ment  of  it,  or  in  time  of  peace.  Parties  have  been  permit- 
ted to  claim,  who  in  time  of  peace,  or  even  just  before  the 
commencement  of  war,  to  elude  or  deceive  the  enemy, 
have  assumed  neutral  or  even  enemy^s  colors.  It  is  a 
stratagem,  which  if  practised  in  peace,  to  the  injury  of  a 
foreign  nation,  no  other  thinks  itself  bound  to  redress ;  and 
if,  on  the  eve  of  a  war,  to  elude  the  enemy,  it  has  not  been 
deemed  an  infringement  of  national  rights.  I  believe  the 
cases  are  not  uncommon  in  the  books,  for  the  property  on- 
der  such  circumstances  to  assume  alU^ether  a  fictitious  or 
hostile  name.^ 

But  does  this  property  stand  altogether  documented  in 
opposition  to  the  claim?  1  think  not.  It  is  claimed  by  the 
house  of  L,  Simond  is  Co.  and  is  documented  in  the  name 
of  one  partner  of  that  house ;  and  this  with  a  view  not  to 
defeat  American  but  British  rights.  But  even  if  it  hkd 
stood  documented  as  British  property,  I  tliink  it  would  be 
entitled  to  very  favorable  considerations.  Its  real  charac* 
ter  is  now  shewn,  and  I  entertain  no  doubt,  that  the  pro- 
perty was  belonging  to  Messrs.  Simond  d?  Company.  Its 
being  found  on  board  u  British  ship,  even  with  British  do* 
cuments,  does  not  prevent  me  from  looking  at  the  interest  of 
the  real  owners,  and  decreeing  under  the  circumstances  of 
the  case  in  their  favor.^    Very  different  considerations 
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^ould  have  applied,  if  the  shipment  had  been  made  after 
knowledge  of  the  war. 

I  think  therefore  that  this  part  of  the  case  has  been  fully 
answered,  and  that  the  facts  disclosed  shew  that  Cullen  was 
lit  Jamaica  for  a  temporary  purpose  only,  that  of  collecting 
debts,  and  that  no  act  there  done  has  impressed  him  with 
a  renewal  of  British  character. 

Another  objection  of  a  more  gencfral  cast  has  been  urged. 
It  is,  that  admitting  that  Ctdlen  was  domiciled  in  the  United 
SiaieSf  still  the  trade  was  hostile,  and  such  as  exclusively 
belonged  to  British  subjects,  and  therefore  the  property  it 
confiscable.  There  can  be  no  doubt,  that  a  trade  may  bo 
hostile,  and  affect  the  party  with  condemnation,  although  he 
be  a  neutral,  or  citizen  of  our  own  country.  Such  is  the  com* 
mon  case  of  a  citizen  engaged  in  trade  with  the  enemy ;  and 
according  also  to  British  doctrines,  a  participation  in  the 
coaling  or  c6lonial  trade  of  the  enemy.  To  these  doc- 
trines, as  to  the  colonial  and  coasting  trade,  I  am  not  called 
upon  to  give  any  assent,  and  I  by  no  means  wish  to  be  con^^ 
aidered  as  acquiescing  in  them.  Whenever  OretU  Bri* 
tain  shall  be  a  neutral,  perhaps  there  will  not  be  any 
hardship  in  enforcing  her  own  doctrines  against  her ;  but  at 
to  other  neutrals,  the  question  will  deserve  great  considera- 
tion. But  however  it  may  be,  as  to  the  general  colonial 
trade,  I  think  that  it  may  well  be  admitted  as  a  principle  of 
national  law,  that  where  a  neutral  is  engaged  in  a  commerce^ 
which  is  exclusively  confined  to  the  subjects  of  a  country, 
and  is  interdicted  to  all  others,  and  cannot  be  avowedly 
earned  on  m  the  name  of  a  foreigner,  such  a  commerce  it 
to  be  considered  as  so  entirely  nationali  that  it  must  follow 
the  situation  of  the  country.  The  property  is  considered 
as  so  intimately  incorporated  into  the  commerce  of  the 
country,  that  it  receives  its  character  solely  from  that  com- 
merce.   In  this  view,  though  the  property  may  be  neutnd 
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jet  the  commerce,  in  which  it  is  engaged,  maj  be  hostile^ 
and  induce  a  confiscation.  Such  I  understand  to  be  the 
opbiott  of  Sir  William  Scott  in  the  Anna  CatharinaJ^ 
the  Princeasa,^  and  the  Rmdsbourg,^  and  I  am  not 
disposed  at  all  to  question  the  sound  policy  or  principle, 
which  dictated  those  decisions  :  and  I  admit  farther,  that 
in  snch  a  trade  it  is  quite  immaterial  whether  the  shipment 
be  in  peace  or  in  war. 

The  question  then  will  be,  whether  the  trade  between 
Jamaica  and  Quebec  be  such  a  trade ;  for  if  it  be,  then 
it  must  be  followed  with  all  the  consequences,  which  I 
have  stated.  It  is  afllrmed  on  one  side,  and  denied  on  the 
other.  I  should  have  been  glad  that  the  learned  counsel, 
who  made  thu  objection,  would  have  furnished  me  any  sta- 
tutes or  authorities  of  the  British  government  in  proof  of  his 
position.  I  am  aware,  that  between  British  colonies  the 
trade  is  confined  in  general  to  British  ships.  The  statute 
of  7  and  8  WiUiam  3,  ch.  22  prohibits  in  general  the  expor- 
tation of  any  goods  or  commodities  from  anj  British  colony^ 
except  in  British  ships.  But  goods,  which  maj  be  export- 
ed in  British  ships,  may  be  exported  from  one  colony  to 
another.  And  by  the  stat.  12  Car.  2,  ch.  Uysect.  2,  no  alien, 
unless  naturalized  or  a  denizen,  is  allowed  to  exercise  the 
trade  of  a  merchant  or  factor  in  any  British  colony.  These 
are  the  only  provisions,  which  I  have  been  able  to  meet 
with  in  those  works,  which  seemed  best  adapted  to  convey 
the  information ;  **  but  they  by  no  means  establish  the  posi- 
tion in  its  fun  extent.  They  shew  extreme  caution  and 
jealousy  as  to  the  plantation  trade,  but  by  no  means  shew 
that  none  other  than  a  British  subject  would  be  allowed  to 
export  in  a  British  ship  from  one  colony  to  another.  I  do 
not  understand,  that  the  captors  can  produce  any  evidence 
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to  this  effect ;  and  certainly  unless  they  do,  no  inference 
ought  to  be  drawn  against  the  claimants.  If  farther  proof  on 
this  point  had  been  urgedi  I  should  have  required  it.  As 
it  has  not  been,  and  the  cause  has  come  to  a  final  hearingi  I 
feel  myself  bound  to  declare,  that  I  have  no  evidence  of 
such  an  exclusive  trade,  as  affects  with  a  hostile  character 
the  property  in  question. 

It  has  been  farther  argued,  that  this  capture,  bebg  made 
while  the-  property  was  in  transitUf  and  war  intervening,  it 
is  to  be  considered  as  enemy's  property,  because  it  would 
bave  become  such  upon  arrival  at  the  port  of  destination  ; 
and  at  all  events  it  would  have  been  liable  to  seizure  and 
confiscation.  As  to  the  fact  that  the  property  was  taken 
in  transitu,  I  do  not  perceive  how  of  itself  it  can  affect  the 
rights  of  the  parties  either  way  ;  nor  do  I  perceive  how  this 
property  was  to  have  become  enemy's  property  on  its  arri- 
Tal.  The  case  proved  is,  that  it  was  American  property 
consigned  for  sale  only,  and  not  a  consignment  where  the 
property  was,  at  the  time  of  shipment  or  of  arrival,  to  belong 
to  the  consignee.  The  cases  are,  as  I  think,  settled  upon 
just  principles^  that  decide  that  in  time  of  war^  property 
shall  not  be  permitted  to  change  character  in  its  transit ;  nor 
shall  property  consigned,  to  become  the  property  of  the  en- 
emy  on  arrival,  be  protected  by  the  neutrality  of  the  ship- 
per. Siich  contracts,  however  valid  in  time  of  peace,  are 
considered,  if  made  in  war  or  in  contemplation  of  war,  as  in- 
fringements of  belligerent  rights,  and  calculated  to  introduce 
the  grossest  frauds.  In  fact,  if  they  could  prevail,  not  a 
aingle  bale  of  enemy's  goods  would  ever  be  found  upon  the 
ocean.^  Where  howevec  the  contract  has  been  made  dur^ 
ing  peace,  it  has  received  a  more  liberal  consideration ;  and 

«  TkB  Vnm  MarganUa,  1  Roi.  336.— TAe  Carl  iroKcr,  4  Rob,  W^^TktJm 
J^nieriek,  5  Bob,  128.— TTWCfRitoiHa,  S  Rob.  321.-»TI«  JOu^SRob,  99.— 7)U 
JmmCalhmrifuu4Ritb.W. 


9ii  MASSACHUSETTS, 

the  case  of  (be  Packd  dt  Bilhoa^  so  muGh  relied  oa  by 
the  captors'  counseU  dearly  shews  that  the  property,  not* 
withstanding  a  consignment  to  a  party,  who  afterwards  be* 
cornea  an  enemy,  if  made  at  the  risk  of  the  shipper,  in 
peace,  will  be  protected.  Indeed  that  case,  in  some  re* 
spects,  goes  the  whole  length  of  the  present* 

As  to  the  other  suggestion,  that  the  property  woold  oa 
arrival  have  become  sabject  to  confiscation,  as  American 
property ;  and  therefore  is  to  be  considered  precisely  aa 
if  it  hs^d  arrived  and  been  confiscated,  I  certainly  know 
no  principle  of  law  which  would  allow  me  to  condemn  in 
auch  a  case.  If  an  American  vessel  be  captured  and  recap- 
tured, the  argument  that  it  had  become  enemy's  property, 
would  be  much  stronger,  and  yet  it  has  never  been  allowed 
to  prevail.  Even  supposing  that  upon  arrival  this  property 
would  have  been  liable  to  confiscation,  and  certainly  by  the 
law  of  nations  the  government  would  have  a  right  of  cgnfis* 
cation,^  I  am  not  aware  how  I  can  hold  that  to  be  done^ 
which  might  by  possibility  have  been  done.  It  has  not 
been  the  modern  usage  to  extend  the  right  of  confiscation  of 
enemy's  property  found  in  a  country  at  the  beginning  of  a 
war ;  and  I  may  say,  that  in  general  it  has  been  reluctantly, 
admitted.  That  it  would  be  insisted  on  in  all  its  rigor,  I 
shall  not  deem  myself  obliged  to  presume.  As  between 
Ortat  Britain  and  the  United  States  there  is  a  stronger 
reason  potto  presume  it,  inasmuch  as  the  10th  article  of  the 
treaty  of  1794  prohibiten  it,  as  to  debts  and  money  in  th^ 
funds  and  in  baqks,  and  declares  it  unjust  and  impolitic. 

But  there  is  no  necessity  of  adverting  to  this  considera* 
tion,  for  I  am  well  satisfied,  that  if  upon  arrival  at  Qife&eC|^ 
the  property  would  have  been  liable  to  confiscation,  that 
circumstance,  so  far  from  opening  a  ground  of  condemna^ 
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ikm,  would  rather  incline  the  other  waj.    The  argument 
on  this  head  is  therefore  whollj  inadmisgible. 

It  has  been  next  contended,  tha.t  the  captors  are  entitled 
to  salvage,  if  the  property  is  deemed  American,  because  it 
has  been  saved  from  the  grasp  of  the  enemy ;  and  the  War 
Onskan  ^  has  been  cited,  to  prove  that  salvage  is  due  in 
ail  cases,  where  a  benefit  is  conferred.  I  rather  think  that 
the  position  is  laid  down  too  broadly,  for  upon  that  footing 
^  a  person  giving  information  of  the  war  might  be  entitled  to 
salvage  ;  yet  no  such  claim  has  ever  been  admitted ;  and 
though  rescue /rom  iht  (Utack  of  an  enemy y  by  approaching 
with  a  superior  force,  woeld  be  a  clear  case  of  salvage ;  yet 
it  has  been  denied.  In  order  to  entitle  to  salvage,  as  upon 
a  recapture  or  rescue,  the  property  must  have  been  in  the 
possession,  either  actual  or  constructive,  of  the  enemy .'' 
There  is  no  case  where  military  salvage  has  been  allowed, 
merely  irom  stopping  a  ship  going  into  an  enemy's  port :  and 
the  case  of  the  Packet  de  Bilboa,^  and  the  Franklin/'  are 
clearly  the  other  way.  I  shall  adhere  to  those  decisions, 
because  they  are  founded  in  fair  and  equitable  principles. 

It  has  been  farther  contended,  that  at  all  events  the  cap-« 
tors  are  entitled  to  freight  and  expenses.  The  general  rule 
undoubtedly  is,  that  the  captors  are  not  entitled  to  freight, 
unless  the  goods  are  carried  to  their  original  destination, 
within  the  intent  of  the  contracting  parties.  But  it  is  argued 
that  this  is  an  intermediate  case,  and  within  the  equity  of 
the  decision  in  the  Diana.^  In  that  case  the  goods  were 
destined  io  Amsterdam^  with  an  intention  that  they  should, 
in  specie  or  in  proceeds,  ultimately  be  remitted  to  Eng^ 
land  ;  and  the  court  held,  that  as  the  goods  were  brought  to 
Londofi,  to  the  port  io  which  the  claimant  would  have  sent 
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(hem  directly,  if  be  had  not  been  prevenfedby  the  poliej-  of 
the  Dtitck  gOTerninent,  which  refused  the  exportation  of  the 
produce  of  its  colonies  to  any  but  the  mother  coontr  j,  the 
freight  was  due.  It  has  been  argued  on  the  other  side,  that 
the  case  is  inapplicable,  because  Ntw^York  would  have 
been  the  port  of  destination,  if  the  parties  could  hare  law- 
fully pursued  their  vojage  thither ;  and  that  Boston 
being  a  port  of  another  state,  cannot  be  within  the  reason  of 
the  case,  anj  more  than  anj  other  foreign  port.  I  readilj^ 
admit  that  the  cases  do  not  run  upon  all  fours,  but  the  prin* 
ciple  strikes  me  as  fully  applicable.  The  parties  would 
have  brought  the  property  directly  into  the  United  States^ 
if  they  could.  They  contemplated  the  remittance  of  the 
proceeds  to  the  United  States.  I  say  to  the  United 
States^  because  it  will  hardly  be  contended  that  if  the  pro- 
ceeds had  been  remitted  to  Boston  for  the  use  of  the 
claimants,  it  would  not  have  been  as  much  within  their 
intention,  as  a  remittance  to  NenhYork.  In  a  commercial 
vieWi  these  cities  must  be  considered  from  their  proximity 
almost  as  one.  Nor  can  I  consider  Boston  as  a  foreign 
port  in  any  view  connected  with  this  question.  It  is  as 
much  a  port  of  the  same  country,  as  a  port  in  Scotland  is 
of  Great  Britain.  And  though  Sir  William  Scott  appears 
in  the  Diana  to  rely  somewhat  upon  the  circumstance,  that 
London  was  the  port  to  which  the  claimants  would  have 
pointed  as  the  destination ;  yet  in  the  Vrow  Henrietta  " 
he  held,  that  where  the  goods  were  unloaded  at  Plt/mouthf 
and  the  claimant  resided  at  London^  the  freight  was  paya- 
ble, and  he  overruled  the  distinction  now  contended  for. 
For  myself,  I  have  no  hesitation  to  declare,  that  indepen- 
dent of  all  authority,  where  the  proceeds  of  the  goods  were 
ultimately  intended  for  this  country,  and  they  had  been 
saved  from  the  grasp  of  the  enemy  by  the  capture,  I  should 
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tJlow  a  foil  and  complete  freight.  It  is  in  vain  to  shut  our 
ejes  against  the  real  benefit  conferred  on  the  claimants. 

As  to  expenses,  independent  of  all  other  circumstances, 
as  this  was  a  case  o(  farther  proofs  they  ought  to  be  allowed 
to  the  captors.  The  questions  too,  which  have  been  argued, 
were  very  properly  brought  before  the  court,  and  I  am  glad 
that  the  sum  in  controrersy  will  enable  the  parlies,  if  dis- 
satisfied with  my  judgment,  to  apply  to  the  highest  tribunal. 
In  allowing  the  expenses  I  have  the  authority  of  Sir  W» 
Seotfj  if  the  allowance  require  any  authority,  in  the  case  of 
the  Packet  de  Bilboa.  And  I  take  a  pleasure  in  declaring, 
that  however  lightly  the  English  courts  may  affect  to  treat 
our  decisions,  I  shall  not  hesitate  upon  this  or  any  other 
occasion  to  acknowledge  my  obligations  to  the  learning  and 
sagacity  of  that  eloquent  and  able  judge. 

I  affirm  the  decree  of  the  District  Court,  and  order  the 
^ight,  at  the  price  in  the  bill  of  lading,  and  all  the  expen- 
ses of  the  captors,  of  both  courts,  to  be  a  charge  on  the 

goods. 

Reitored, 

O.  Blake  for  the  captors. 
C.  Jackson  for  the  claimants. 


Thc  Scaoemea  RAPm  Asn  CAseo,  Jabes  HAaauos,  &  al.  Claimavts. 

Prise. 

During  vir  aQ  tnde  with  the  enemy,  unless  hy  pennusioo  of  the  sovereign,  i» 

imerdicted,  and  subjects  the  property  engaged  thereia  to  eonfiscatioB. 
A  ciClien  of  the  UmUd  SlaUs  has  not  a  ri^t  to  withdnw  his  property,  acquired 

before  the  war,  from  the  enemy's  ooontiy,  after  he  has  full  knowledge  of  the 

war,  without  the  permission  of  goverament 
If  a  vessel  be  sent  ftmn  the  UmUd  States,  after  knowledge  of  war,  to  the  ene- 

aBy*s  ooontfy,  to  withdraw  such  property,  the  vesiel  and  thc  caigo  are  son- 
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• 

Tht  property  of  dtiieni  taken  tnctiog  with  the  enemy  k  eoosder^d  u  fhad 
enemy*!  property. 

If  property,  forfeited  to  tbe  UnUed  SVotet  by  a  braadi  of  the  iMMmpoftalioB 
act  of  Irt  March,  1800,  du  91,  be  captured  in  a  trade  Crom  ao  eocny'i  pott 
to  the  UmitiSiaUi,  the  captqn  are  entitled  to  it,  and  the  UniiedSkiti 
cannot  claim  it  on  aveiment  of  the  antecedent  forfehore. 

X  HIS  was  a  prize  allegation  against  the  schooner  Rapid 
and  cargo.  The  facts  of  the  case,  as  thej  appeared  in  the 
papers  and  preparatory  examinations,  were  as  follows: — 
That  the  schooner  was  enrolled  and  licensed  for  the  cod- 
fishery,  at  Boston^  on  the  23d  June,  1812,  by  Ebeneser 
Perrj/t  as  owner  and  master.  That  the  schooner  sailed 
from  Boston  for  Eastport  on  the  dd  day  of  July,  1812, 
having  Mr.  Harrison^  the  claimant,  as  a  passenger  on  board. 
That  from  Eastport  the  schooner  proceeded  to  Indian 
Island f  a  British  settlement  within  the  province  of  Nova 
Scotiay  where  the  property  in  question,  to  wit,  seven  boxes, 
one  trunk,  and  two  bales  of  goods,  of  English  manufactore, 
were  taken  on  board,  as  the  property  of  Harrison.  That 
the  schooner  sailed  from  Indian  Island  with  said  cargo,  on 
the  7th  of  July,  1812,  destined  for  Boston,  or  any  other 
port  of  the  United  StcUes^  that  could  be  convenientiy  reach- 
ed.  The  claimant  in  his  affidavit  admitted  the  sabatantial 
facts,  and  alleged,  that  the  property  was  purchased  before 
the  war ;  and  that  he  was  a  native  citizen  of  the  UnUed 
StaieSy  and  entitled  to  restitution  accordingly.  At  the  time 
of  the  schooner's  departure  from  Boston,  the  deckration  of 
war  was  fully  known  to  all  parties  concerned  in  tim  voyage. 
The  United  States  also  interposed  a  claim  for  the  goodsy 
as  forfeited  for  a  breach  of  municipal  law. 

Prescott,  for  the  claimants,  moved  for  farther  proof,  in 
order  to  shew,  that  the  claimants*  object  was  to  withdraw 
the  goods  from  the  possession  of  the  enemy* 
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'  STORYy  J,  Farther  proof  is  ordered,  onlv  when  some 
doubt  or  question  arises  upon  the  case,  as  it  is  disclosed  by 
the  preparatorj  examination*  If  this  examination  shews  a 
clear  case  of  condemnation,  no  motion  for  an  order  of  farther 
proof  will  be  sustained.  The  motion  for  farther  proof  can* 
not  be  preliminary*  The  whole  cause  must  be  first  argued 
on  the  facts,  as  now  disclosed.  If,  after  argument,  the 
court  think  proper,  they  will  then  grant  an  order  for  farther 
proofi 

Pilmanj  for  the  captors :  1.  The  claimants  have  violated 
the  municipal  laws,  and  the  property  is  thereby  made  good 
prize.  ^  2.  It  is  good  prize,  as  having  been  engaged  in  trade 
with  the  enemy.  * 

Prescoity  for  the  claimants:  1.  All  the  condemnations  as 
prize,  for  trading  with  the  enemy,  are  founded  not  on  the 
public  law,  properly  so  called,  but  on  the  public  law  aa 
enlarged  in  modem  times  by  special  ordinances.  Neither 
ijhrotinsy  Pi^endorf  or  Vattely  speak  of  such  a  trading,  as 
a  cause  of  forfeiture  to  the  captors.  Bynkershoeky  it  is 
true,  does  speak  of  it,  and  Sir  W»  Scott  bottoms  himself  on 
Bynkerahoek. — 2  Valin  on  the  Ord.  32. — 1  Emerigony 
I2C. — Le  Guidouy  ch.  2. — Lee  on  Capt.  60, 61. — Marten's 
haw  of  Naiions,  318.  There  can  be  found  no  English  case 
of  property  captured  at  the  beginning  of  a  war.  There  is, 
by  the  pubKc  law,  a  right  to  withdraw  •  property  from  the 
enemy,  within  a  reasonable  time  after  hostilities  commence. 
It  is  therefore  no  trading  with  the  enemy.  In  treaties,  a 
time  for  this  purpose  is  often  stipulated,  in  aCBrmance  of  the 
law  aS  nations ;  as  in  the  20th  article  of  the  treaty  between 

1  Walsinghttm  Padcti,  2  Rob.  65. 
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the  United  States  and  Oreat-Britain,  the  18th  article  of 
our  treaty  with  Holland^  the  22d  of  that  with  Sweden^  the 
23d  of  that  with  Pmssiaj  &c.  The  cases  cited  on  the 
other  side  are  those  of  trading  with  the  eiiemjr  flag,  and 
Tcry  different  from  the  present.  * 

2.  As  against  all  but  the  United  States^  this  ressel  and 
cargo  belbng  to  the  claimants,  if  any  municipal  law  hi^  been 
violated*  The  decision  in  the  VTalsingham  Packet  is  not 
law  here. 

A  prosecution  under  the  revenue  laws  in  rem  must  be 
0  the  name  of  the  United  States  ;  here  the  suit  is  in  the 
name  of  the  captors.  The  libellants  do  not  pretend  to 
claim,  as  well  for  the  United  States^  as  for  themselves.  In 
England  such  prosecutions  may  or  mtist  be  in  the  name  of 
the  seizing  officer.  In  the  Walsingham  Packet^  the  pro- 
cess was  in  the  name  of  the  king,  and  the  condemnation  was, 
not  to  the  captors  only,  but  to  the  king,  as  well  as  to  them« 
This  process  being  dismissed,  the  property  will  remain  in 
the  marshij's  hands,  to  abide  the  issue  of  the  claim  in  be^ 
half  of  the  United  States. 

Pitman,  in  reply  to  Prescolt.  It  is  clear  from  the  evi- 
dence, that  here  has  been  a  violation  of  the  8th  and  21st 
sections  of  the  coasting  act ;  and  also  of  the  non-importation 
law ;  and  that  the  vessel  having  sailed  .to,  taken  in  a  cargo  a^ 
and  sailed  from,  an  enemy's  port,  after  notice  of  the  war, 
the  law  of  nations,  which  prohibits  all  trade  and  intercourse 
with  enemies,  subjects  the  vessel  and  cargo,  ms  prize  of  wair^ 
to  capture  and  confiscation. 

The  claim  of  Mr.  Harrison  should  be  rejected  in  limini' 
The  property  haviqg  been  confessedly  captured,  while  in 

3  5  Rob.  265.-4  Rob.  78.  [96.]--Po«s  vs.  Bdl,  Z  T.  R,  557.-7^  Madonna  iA 
Orade,  4  Rob.  389.--HismMmjr,  3  Rob.  325.  Bmdm^s  cage,— Ocean,  5 Rob.  9].-*lMK 
n.  eUnnt  1  fot.  and  FnL  345. 
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Itt  violation  of  the  laws  of  the  United  States,  he  can  have 
no  standing  in  court*  But  it  is  contended,  that  the  captora 
liad  no  right  to  seize  for  a  violation  of  municipal  law,  and 
that  therefore  it  is  Sufficient  for  the  claimant  to  shew  proper* 
iy  in  him,  in  order  to  entitle  him  to  restitution.  In  answer 
to  this,  it  is  sufficient  to  refer  to  the  language  of  Sir  W»  Seott 
in  the  cases  of  the  Walaingham  Packet,  already  cited,  and 
the  Comdis  and  Maria,  5  Rob.  32.  [Am.] 

Should  the  court  however  not  be  satisfied  on  this  point, 
still  we  contend,  that  the  property  should  be  adjudged  to 
the  captors,  on  the  ground  that  the  evidence  clearly  shews 
a  case  of  trading  with  the  enemy,  and  that  the  proof  sought 
to  be  introduced  would  not  alter  its  complexion. 

1*  The  commencement  of  a  voyage  towards  a  country 
known  to  be  hostile,  is  a  sufficient  act  of  illegality,  to  sub- 
ject the  property  engaged  in  it  to  capture  and  confiscation*  * 

2.  The  law  of  war  forbids  the  citizen,  under  the  penalty 
of  confiscation,  to  lade  a  cargo  at,  or  bring  the  same  from^ 
a  port  of  the  enemy,  though  purchased  or  contracted  for 
before  the  war,  though  no  outward  cargo  was  carried, 
and  though  the-  cargo  may  be  the  proceeds  of  property 
shipped  before  the  war. ' 

It  hafcs  been  said  in  behalf  of  the  claimant,  that  by  the  law 
of  nation^,  a  trade  with  the  enemy  is  not  prohibited  by  the 
inerc^  declaration  of  war,  and  that  neither  Grotius,  Pnffenr 
dorf,  not  Vattelf  lay  it  down  as  a  general  proposition,  that 
commerce  is  prohibited  between  powers  at  war.  This 
ground  was  taken  by  Heywood  in  Bell  vs.  Oilson,  but  he 
was  not  therein  supported  by  the  court.  It  has  been  infer- 
red; because  particular  ordinances  of  France  and  Holland 

^  The  Abby,  5  Hob.  227  [Am.]  JimgeKXatsinat  5  Rob,  2B0,^Fortuna,cUidintk€ 
JBoop.  1  Rob,  178. 

^RingmieJacoby  1  Rob.  170.— Lody  Jane^  died  I  Rob.  \70.^^fff9n  Loviw 
M^rgantia.  ib.-^L  Lms,  ib.^WiUiam,  ib.-^t.  PHUp,  8  T.  R.  bb9. 
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speciallj  prohibited  such  trading,  that  it  would  not  haw 
been  considered  in  those  countries  illegal,  without  such  spe- 
cial prohibition ;  but  these  ordinances  may  verj  justly  be 
consideced,  as  declaratory  of  the  law,  and  for  the  removal 
of  whatever  doubts  might  have  existed  in  some  minds.  II 
has  also  been  said,  that  the  opinion  of  Lord  Mansfield  was 
favorable  to  this  position,  but  Lord  Mansfield  admitted  in 
Oist  vs.  Mmon^  that  in  the  admiralty  the  trading  with  the 
enemy  subjected  the  property  taken  therein  to  confisca* 
tion.'' 

The  allowance  of  time  for  the  removal  of  property  applies 
only  to  persons  within  the  enemy's  country  tipon  the  break* 
ing  out  of  the  war. 

With  respect  to  the  cases  cited  in  behalf  of  the  claimant, 
three  of  them  turned  upon  the  question  of  domicil ;  one  wa9 
reversed  in  the  king's  bench  upon  an  appeal,  and  the  other» 
by  being  expressly  an  exception,  establishes  the  general 
rule,  for  which  we  contend. 

The  case  of  Bell  &  aU  vs.  OUson  was  overruled  by  the 
case  of  Potts  vs.  BelL 

The  case  of  the  Harmony  from  2  Rob.  has  no  applica* 
tion  to  the  present  case. 

The  Madonna  delle  Oracie^  cited  from  4  Rob*  is  the 
case,  which  proves  the  general  rule,  for  which  we  contend,  by 
being  an  exception  to  it.  Sir  W.  Scott  considered  the  cir- 
cumstances of  the  case  as  virtually  amounting  to  a  license* 

If  it  were  justifiable,  upon  the  breaking  out  of  the  present 
war,  to  proceed  on  a  voyage  from  Nenv-Yorkf  without  a 
license,  to  the  island  of  Great  Britain  for  the  purpose  of 
procuring  British  goods,  which  might  have  been  lying  there 
on  American  account,  and  purchased  before  the  war,  and  to 
bring  the  same  from  Great  Britain  to  the  United  States^ 

•  I  T.  /?.  W.  '  Su  also  TijUado  \i.  Posers,  3  Bos.  and  Pvl  197, 109. 
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then  may  the  present  vojage  from  Boston  or  Eastpori  to 
Indian  Island,  for  the  like  purpose,  and  back  to  the  United 
States,  be  justified,  and  not  otherwise. 

Blake,  district  attorney,  for  the  United  States. 

1.  For  a  breach  of  the  municipal  law,  the  libellants  are 
not  entitled  to  forfeiture,  as  prize  of  war. 

Upon  the  violation  of  a  municipal  law,  an  absolute  and 
indefeasible  forfeiture  accrues  to  the  United  States,  except 
in  the  case  of  a  bona  fide  transfer.  Cruisers  cannot  usurp 
the  rights  of  the  United  States,  as  to  their  revenue,  by  taking 
the  place  of  the  revenue  cutters. .  Were  this  permitted,  an 
injury  would  be  produced  to  the  citizen,  for  in  case  of  seiz- 
ure for  a  forfeiture,  the  oniis  is  on  the  government ;  in  case 
of  capture,  it  would  be  different.  If  papers  be  found  on 
board  authorizing  suspicion,  the  citizen  is  injured  by  being 
denied  farther  proof.^ 

2.  The  libellants  are  not  entitled  upon  the  ground  of  a 
trading  with  the  enemy. 

Non  constat,  as  the  case  stands,  without  farther  proof, 
that  there  has  been  any  tradmg  with  the  enemy.  The 
transaction  is  capable  of  explanation,  so  as  not  to  appear  a 
trading  with  the  enemy,  though  still  an  offence  against  the 
revenue  laws.  The  government  may  be  entitled  to  farther 
proof  for  this  purpose,  although  the  claimant  may  not. 

3.  But  if  a  trading  with  the  enemy  is  sufficiently  proved, 
yet  the  first  forfeiture  to  the  government  takes  place  of  the 
second  to  the  captors.  The  non^importation  act  was  not 
repealed  by  the  war,  and  so  the  forfeiture  was  complete 
and  absolute  to  the  United  Staies,  to  the  exclusion  of  all 
captors.  The  rights  of  the  captors  jtire  belli,  cannot  sup- 
plant those  of  the  government  under  its  laws. 

»  Case  of  the  H(»p,-AV%,  Pmic-l  Rob.  184  [Am^yWahingham  Packet,  2  Rok. 
7«,  [Jm,] 
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Pitman^  in  reply  to  Blake  .•— 

The  captors  are  authorized  by  their  commission  to  ^'  de* 
taiO)  seize,  and  take  all  vessels  and  effects,  to  whomsoever 
belonging,  which  shall  be  liable  thereto,  according  to  the 
law  of  nations,  and  the  rights  of  the  United  StcUes  as  a 
power  at  war.'*  The  <<  act  concerning  letters  of  marqne, 
prizes,  and  prize  goods,"  gives  to  the  captors  all  that  they 
may  capture  in  pursuance  of  their  commission.  If  the 
property  in  question  was  subject  to  capture,  according  to 
the  law  of  nations,  or.  the  rights  of  the  United  States,  as  a 
power  at  war,  the  captors  are  clearly  entitled  to  it,  by  the 
grant  of  the  United  States. 

The  offence  against  the  law  of  nations  was  previous  to 
the  offence  against  the  non-intercourse  law ;  to  wit,  the  go- 
ing to  Indian  Island*  But  supposing  the  offence  against 
the  law  of  nations,  and  the  rights  of  the  United  Staies  as  a 
power  at  war,  and  the  offence  against  the  municipal  law, 
were  simultaneous,  the  forfeiture  of  the  property  for  both 
offences  is  to  the  United  States ;  the  capture  was  made 
under  the  authority  of  the  United  Staies,  the  captors  set 
up  no  claim  adverse  to  the  United  States,  but  claim  under 
them,  by  virtue  of  their  commission  and  the  prise  act. 

Municipal  laws,  however,  are  confined  to  territorial  juris- 
diction ;  .those  of  one  nation  have  no  effect  within  the  terri- 
tory of  another  nation.  For  any  act  done  at  Indian  Island, 
no  property  could  then  vest  in  the  United  States,  as  for- 
feited for  a  breach  of  their  municipal  law.  The  right  of  the 
United  States  to  property  thus  forfeited,  cannot  attach,  or 
vest,  until  a  seizure  by  the  United  Staies,  or  until  the 
property  arrives  within  their  territorial  jurisdicti<)n ;  before 
such  seizure,  or  arrival,  the  property  in  question  was  cap- 
tured by  the  appellant,  in  pursuance  of  his  commission,  and 
vested  in  the  captors  by  the  law  of  the  United  States. 
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Inaanmch  as  we  claim  not  adversely  fo,  but  under  a  grant 
from  the  United  States,  and  as  a  breach  of  a  municipal  Ia«r 
does  not  destroy  the  offence  against  the  law  of  nations,  nor 
the  rights  which  accrue  in  consequence  thereof,  upon  a 
capture  as  prize,  but  the  lesser  offence  should  rather  b« 
merged  in  the  greater,  the  captors  are  entitled  to  the  fall 
benefit  of  their  commission,  and  to  all  property  duly  cap« 
tared  under  the  same. 

STORY,  J.  Two  questions  have  been  made,  and  very 
ably  argued  on  ail  sides.  1.  Whether  a  trading  with  the 
enemy  be,  by  the  law  of  nations,  a  ground  for  Confiscation 
of  the  property  engaged  in  it ;  and  if  so,  whether  ;the  facts 
in  this  case  constitute  such  a  trading.  2.  Whether,  upon 
a  prize  allegation,  the  courts  can  notice  a  forfeiture  for  a 
breach  of  municipal  law  ;  and  if  so,  whether  the  condemna- 
tion ought  not,  in  that  case,  to  be  to  the  United  States,  and 
not  the  captors* 

I  will  not  take  up  time  in  considering  the  general  question. 
After  the  elaborate  dissertation  of  the  learned  Bynkershoek, ' 
the  able  decision  of  Sir  William  Scott  in  the  Hoop,  ^*  and 
the  judgment  of  the  king's  bench  in  Potts  vs.  Bell, "  upon 
the  masterly  argument  of  Sir  John  Nicoll,  it  must  be  con- 
sidered as  a  settled  principle  of  maritime  and  national  law, 
that  all  trade  with  the  enemy,  unless  with  the  permission  of 
the  sovereign,  is  interdicted,  and  subjects  the  property  en« 
gaged  in  it  to  the  penalty  of  confiscation.  Nor  do  I  con- 
sider this  as  a  modern  principle.  It  may  not  be  found  laid 
down  in  terms  in  Orotms,  Puffendorf,  or  Vatlel,  but  it  irre^ 
sistibly  flows  from  the  current  of  their  reasoning.  Indeed^ 
the  treatises  of  these  great  writers  upon  national  law  are 
admitted  to  be  imperfect  on  many  maritime  questions.   War 

•  Qtiesf.  Pyh.  Jut:  lib.  h  dL  3.  «•  1  Sob.  Adm.  Rep.  196. 

^  8  r.  it  Ml. 
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puts  every  individual  of  the  respective  govermnetitfl,  as  ifell 
as  the  governments  themselves,  in  a  state  of  hostilitj  with 
each  other.  All  treaties,  contracts,  and  rights  of  property, 
are  snspended.  The  subjects  are  in  all  respects  con- 
sidered as  enemies.  They  may  seize  the  persons  and  pro« 
perty  of  each  other — ^They  have  no  *' persona  standi  m 
judiciOj*^  no  power  to  sue  in  the  public  courts  of  the  enemy 
nation.  It  becomes  in  the  highest  degree  criminal  to  com- 
fort or  aid  the  enemy ;  and  if  so,  what  more  important  add 
can  be  afibrded,  than  by  succouring  his  necessities  in  trade, 
and  warding  off  the  blows  aimed  against  his  manufacturefl 
and  commerce.  It  seems  difficult,  therefore,  for  a  moment 
to  sustain  the  opinion,  that  trade  can  subsist  in  a  state  of 
utter  hostility.  That  contracts  and  credits  can  be  vaJid, 
where  they  are  liable  to  confiscation ;  and  property  may  be 
passed,  when  it  may  be  rightfully  seised  by  the  mere  opera* 
tions  of  war.  From  very  early  times,  the  principle  seems 
to  have  been  assumed,  and  acted  upon,  by  almost  all  civi- 
lised nations,  and  the  public  edicts  of  sovereigns,  prohiUting 
all  commercial  intercourse,  can  be  considered  in  no  other 
light,  than  as  declaratory  acts  to  warn  their  subjects  against 
the  efiects  of  illegal  conduct.  ^  I  shall  have  occasion  here- 
after to  shew,  that  the  rule,  as  to  intercourse  or  trade  with 
the  enemy,  forms  a  very  ancient  prohibition  in  the  admiralty 
jurisdiction  of  Cheat  Britain* 

But  it  is  contended,  that  even  adoutting  the  general  priiH 
ciple  to  be  incontrovertibly  established,  it  does  not  apply  to- 
the  present  case ;  and  it  is  argued,  that  a  citizen  of  one 
country  haa  a  right  to  withdraw  his  property,  acquired  before 
the  war,  from  the  enemy  country,  provided  he  does  it  as 

w  Set  VaUd,  h.  3,  cA.  5.  U.  ch.  8.  Id.  th.  9.  Id.  ck.  15.— Groiiu*,  Ub.  3,  ck.  4, 
5, a,  1,-^Puffend.  6. 8,  C&.  6,  t.  16, 17,  tft.'-Wotf.  Jus.  OeaL  *.  IIM,  1198.— JITnr- 
UnULan  ^T  ^afioru,  6. 8,  <A.  2,  <.  5,  6—2  r<am  Comm.  K6.  3,  <i<.  oHL  3,  jv.  »!.--> 
Ia  Guiian,  c^  2,  art.  S.-^ldrac  Coll.  117.— 1  JEmer.  Aitw.  ch.  4,  *.  9,  y.  128.— 
h»  mi  Captures^  61. 
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«oon  as  lie  cw^  after  die  ciNiimencenient  of  hoattlHies ;  and 
farther!  that  such  a  withdrawal  is  not  a  trading  with  the 
enemy. 

If  there  be  a^ch  an  exceptbn  to  the  general  rale>  I  ahoold 
be  glad  to  see  it  supported  by  some  authoritj.    It  is  not 
Buflkieot  to  shew  that  the  case  maj  be  of  extreme  embaf- 
rassment  and  hardship ;  for  arguments  of  that  sort  are  not 
properly  addressed  to  a  judiciad  tribnnal ;  and  if  real,  the 
difficntty  may  be  completely  obyiated  by  a  license  from  the 
government.      Nor  can  it  be  inferred  from  proyisions  in 
treaties,  which  allow  subjects  of  each  nation  a  certmn  tiom 
to  withdraw  their  effects  from  the  enemy  country,  because 
such  stipulations  are  but  a  wairer  or  relaxation  of  the  right 
ef  confiscation  of  the  sorerdgn,  within  whose  dominions  the 
property  is  situated.    And  I  may  be  permitted  to  declare, 
that  it  woidd  be  dangerous  in  the  extreme,  to  allow  individt- 
als,  under  the  cover  of  auch  a  right,  to  import  all  property 
Irom  the  en^ny's  coontry,  which  the  ingenuity  or  the  fraud 
ef  the  party  might  clothe  with  the  insignia  of  his  own  potf- 
■essions*     On  the  other  hand,  there  is  no  inconvemence  in 
allowing  such  rights  to  be  exercised  under  the  eyes  and 
the  protection  ef  the  government,  and  it  can  never  be  pre- 
•OHMd  in  a  court  of  justice,  that  the  public  councils  will 
refuse  their  aid  to  the  preservation  of  the  honest  acqniritions 
<yf  their  citizens.     As  little  do  the  interlocutory  observations 
of  Sir  William  ScoU  in  the  Harmony,  >^  the  CUio, "« and  the 
Ocean  "^  apply,  even  supposing  they  could  outweigh  his  own 
deliberate  judgment  in  the  Hoop.^  In  the  first  case,  the  single 
question  was,  as  to  the  domicil  of  a  neutral  merchant  found 
engaged  in  trade  in  the  enemy's  country,  and  how  far  the 
mere  circumstance  of  residence  should  affect  him  with  an 
enemy  character.     Sir  William  Scott  says,  **  Suppose  a 
man  comes  into  a  belligerent  country  at  or  before  the  begin- 

^2  Rob,  232,225.  ^3Rob.2$,20.  ^SBob.Sh  i^liM.l9S. 
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oing  of  a  war,  it  is  certainly  reasonable  not  to  bkid  biia1(o# 
soon  to  an  acqaired  character,  and  to  allow  htm  a  fair  tune 
to  disengage  himself;  but  if  he  continues  to  reside  durit^a 
good  part  of  the  war,  contributing,  by  pajment  of  taxes  and 
other  means,  to  the  strength  of  that  coontry,  I  am  of  opinioii, 
that  he  could  not  plead  his  special  purpose  with  any  eflfect 
against  the  rights  of  hostility."     This  was  the  case  of  a 
neutral,  who  was  not  directly  affected  by  the  war,  and  in 
respect  to  whom  there  was  no  duty  of  allegiance  prohibitai^ 
trade,  and  no  absolute  national  character  already  acquired^ 
In  the  Citto  the  question  was,  whether  Mr.  Bojvden^  a 
British  subject,  had  not  by  domicil  in  the  enemy's  country 
acquired  a  hostile  character,  so  as  to  subfect  his  property, 
engaged  in  a  trade  lawfid  for  British  subjects^  to  forfet- 
tnre.     Sir  William  Scott  said,  <<  It  does  net  if>pear,  what 
has  been  the  nature  of  Mr.  Bowden^s  residence  in  Holkmd^ 
whether  he  has  confined  himself  to  the  object  of  withdraw^ 
ing  his  property,  or  whether  he  may  not  have  be^s  engaged 
in  the  general  traffic  of  the  place ;  the  court  must  therefore 
see  more  of  the  nature  of  his  residence  there.     If  he  has 
confined  himself  to  the  purpose  of  withdrawing  his  property^ 
be  may  be  entitled  to  restitution."    In  this  case  the  hroM 
was  innocent ;  the  only  question  was,  as  to  the  national 
character  of  the  party.     The  same  remarks  i^ply  to  the 
Ocean ;  the  question  was  not,  as  far  as  any  light  can  be 
gathered  from  the  report,  a  question  as  to  iUicU  trader  but 
as  to  mere  domicil.     And  Sir  WilHam  Scott  said,  <<  This 
claim  relates  to  the  situation  of  British  subjects  settled  hi 
foreign  states  in  time  of  amity,  and  takii^  early  measures  to 
withdraw  themselves  on  the  breaking  out  of  (he  war." 
*^  This  gentleman  (the  claimant)  had  been  settled  as  a  part- 
ner in  a  house  of  trade  in  Holland^  but  be  had  made  ar- 
rangements for  the  dissolution  of  the  partnership,  and  waa 
only  prevented  from  removing  by  the  violent  detention  of 
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jflll  British  tubjecta  who  happened  to  be  in  the  territories  of 
the  enemy  at  the  breaking  out  of  the  war.  It  would,  I 
think,  under  these  cirGumstances,  be  going  farther  than  the 
principle  of  hw  requires,  to  conclude  this  person  by  his 
former  oco^tion,  and  by  his  present  constrained  residence 
IB  Franctj  so  as  not  to  admit  him  to  have  t^en  himself  out 
of  the  effect  of  supervening  hostilities,  by  the  means  which 
he  had  used  for  his  removal."  That  this  case  was  not  sup- 
posed to  touch  the  principle  of  trading  with  the  enemy  after 
the  war,  I  am  laore  confirmed  in  tl^  belief,  by  a  note  to  it 
by  Dr.  R^bineon^  where  he  observes,  *^  The  situation  of 
British  subjects,  wishing  to  remove  from  the  country  of  the 
enemy  on  ffte  evmU  of  aivarf  but  prevented  by  the  sudden 
ttterruption  of  hostilities  from  takbg  measures /or  removing f 
v»0ekMy  early  to  enable  them  to  obtain  resNMton,  forma 
not  uofrequeotly  a  case  of  c<»8iderabie  hardship  in  the  prize 
court,"  &c.  It  is  apparent,  that  he  was  here  condidering 
the  eiect  of  domicil  on  the  property,  not  the  nature  of  the 
trade  in  which  the  party  was  engaged ;  and  he  seems  to 
consider,  that  measures  for  removal  should  have  taken  place 
previone  to  hoatUitieSy  in  order  to  divest  the  party  of  his 
acquired  national  character,  and  enable  him  to  resume  his 
origioal  character.  And  this  is  conformable  to  the  decisions, 
where  a  party  in  Uinere  for  his  native  country  is  declared 
to  have  assumed  its  character.  ^'' 

The  Madonna  ddle  Cbreu^ie »  has  been  relied  upon  by 
the  counsel  for  the  claimant  for  the  same  purpose.  But  in 
my  judgment,  if  it  prove  any  thing,  it  proves  that  as  toindi* 
vidods  contracting  on,  their  own  private  account  before  the 
war^  there  is  no  right  to  withdraw  the  property  after  the 
war,  unless  under  the  passport  of  gov^nment.  The  claim- 
»t  in  that  case  was  a  British  consul,  who  had  purchased 

»7  The  bdim  CM^y  3  B»b.  12:  w  4  S»b,  IM. 
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Ae  propertj  ia  qneitioa  for  tke  BritiBh  gOTernineat,  toider 
a  contract  with  tbem.  Sir  IT.  StoU  aaidy  *<  I  certtinlj  i0 
not  meaa  to  weaken  the  pbUgBlion  to  obtAiB  UcenieB/er 
if^trs  sort  af  eommuniadion  wUh  tke  tMiimg^$  ewmtry^  in 
dl  cases  where  it  is  practieabie."  ^  It  would  be  a  consid* 
arable  dtscouragement  to  persons  in  soeh  situatioes,  at  a. 
distttice  ffom  home,  md  employed  in  the  public  ^ervkt ,  if 
they  were  to  know,  that  in  case  of  hostiUtiea  iolenreDittg, 
thej  would  be  left  to  get  off  their  stores  as  well  aa  they 
coidd,  fvUh  a  danger  of  capture  on  every  side*  Tke  ctr- 
emnekmeee  oftkis  caee  may  be  taken  as  virtually.  avumiU*' 
ing  to  a  HceasCf  inaamnch  as  if .  a  lieenae  had  been  appfietf 
for,  it  niMt  hare  been  granted."  **  On  the  whole  I  do  not 
think,  that  by  restoring  this  property  I  break  in  upon  any 
one  of  the  principles,  which  thia  court  ia  tiound  to  sustdw^ 
as  against  subjects  of  this  government  trading  with  the  ene- 
my." The  hsste  statement  of  this  reasoning  shews  the  opto* 
ioti  oC  Sir  W.  Scotty  that  ii>  general  the  withdrawing  effieta 
aAer  the  war  would  be  an  nnlawfiol  act,  a&d  that  public  poK* 
cy  snppKed  an  exception  and  virtual  license  to  property^ 
jmrchased  for  the  nee  ofUutgonermwaid. 

The  opinions  of  Mr.  Juirtice  JBicUcr  and  ftfr.Justico 
jJ^Boffc,  in  Bell  vs.  BUson^  ^  have  likewise  been  cited.  H 
is  hardly  necessary  to  combat  their  doctrines  farther  than 
to  suggest,  that  the  decision  itself  did  not  meet  the  approba-^ 
tion  of  Mr.  Justice  Booker  and  was  oveivniled  upon  very 
full  consideration  in  the  king's  bench^  Something  has 
been  intimated  of  the  superior  respect  due  to  common  law 
judges  on  account  of  their  independence  of  station  and  con- 
tinual emplojanent  in  courts.  In  questions  of  mumcipal  law, 
without  doubt,  their  opinions  are  entitled  to  great  censidera* 
tjon ;  but  in  questions  of  national  and  maritime  law,  I  trust 

^\B9S.is  Pull.  34S. 
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U]»  BO  want  of  deeomm  to  doclare,  that  tbeir  jdobimi  of  iiifiMr- 

« 

BMitioD  are  not  so  extensive,  nor  tbeir  habits  of  exaltation 
to  aceurate  and  satisfactory,  as  those  of  learned  ciTiKanSi 
who  have  devoted  their  Uvea  to  the  admiraUe  seience  of  the 

Theae  are  aU  the  cases^  which  the  known  ingenuity  an4 
learniBg  of  the  counsel  for  the  cbinants  have  hew  able  to 
piodoce,  in  order  to  sustain  a  distinetioni  which  shall  except 
this  case  from  the  general  law.    If  they  have  failed  to  sap* 
port  it,  they  have  also  iaMed  to  s^port  the  attempted 
deittition  of  a  tradmg  with  the  enemy«     In  my  judgment^ 
k  is  not  aalerial  to  decide  the  technical  meaning  of  trading, 
in  its  ordinary  acceptatbn,  for  I  take  it  to  be  ctear, .  that  all 
eommnnieatiott  and  intereonrse  with  the  enemy  is  prohibit*; 
od»  and  that  it  is  nerwise  ioqportant^  whether  the  property 
engaged  in  the  inimical  commonication  be  bought  or  solds 
or  merely  tran^rted  and  shipped*     The  contamination  of 
fiMfsiture  k  consummate,  the  moment  that  the  property  be« 
comes*  the  vudinun,  or  the  object  of  illegal  intercourse.    | 
iod  it  also  laid  down  in  the  black  book  of  the  admiralty,  aa 
an  offence  inqnirable  in  the  admiralty,  9aih  mfwis  de  cenAx 
ftfs  mtrternniaammii  t^sndenl^  on  achaiini  avec  oucwm  des, 
ennemgs  de  noHre  seignmir  le  Bog  «on«  licence  eepedale 
A*  Roy  ou  de  tfon*  odmiraL  ^    If  however  a  trading  were 
necessary,  the  same  authorities  which  support  the  general 
rule,  seem  to  me  fully  to  decide,  that  the  present  would  be 
deemed  an  act  of  trade ;  a  trading  is  used  in  the  sense  of 
negoiiumf  or  negotiation.  * 

But  the  distinction  assumed  in  the  present  case  is  not 
left  to  the  mere  silence  (^  authority.  To  be  suae,  that  si- 
lence, in  a  class  of  cases  that- must  have  ordinarily  arisen  ia 

^  1  jBou^H  art.  3,  Sf  wfU,— Clerk.  Prax,  105. 
^  SuUOwdfnt  tk.  2,  art  5^  fw(r. 
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every  successive  war  of  the  last  centurj,  would  be  preg-- 
nant  with  unfaTorabie  presomptioDS.  In  the  ease  of  fhe 
8t.  PhUip  in  1747,"  the  lords  refused  to  gire  the  claim- 
ants liberty  to  prove,  that  the  goods,  which  had  l:>eea  captur* 
od  and  condemned  as  fM'ixe,  were  boniglU  before  the  nar^ 
the  chief  Justice  {WUles)  being  ckarlj  of  opinion,  that  the 
effects  of  British  subjects  taken  trading  with  the  enemy  are 
good  prize.  In  the  J^row  Louisa  Margaretlutj  17S1,  in 
1  Rob.  203.  8  T.  jR*  657,  but  best  reported  in  1  Bos.  and 
PttU.  349,  n.  the  goods  of  a  British  merchant,  purchased 
before  ike  war^  and  sent  away  by  the  first  favorable  oppor- 
lunity,  were  condemned  equally  with  those  purchased  after 
the  war.  The  reasons  of  appeal  filed  in  that  case  by  the 
respondents,(the  captors,)  contain  a  precise  statement  of  the 
rule  as  to  trade  with  the  enemy,  and  the  lords  affirmed  the 
condemnation.  In  the  Elnightidf  1795,"  com,  which  waa 
shipped  before  the  war  with  France^  on  British  and  Dutch 
account,  on  board  a  neutral  ship  from  RoUerdam  to  NainteSp 
but  which  from  accidental  circumstances  did  not  sail  until 
afterwards,  was  condesmed  as  prise.  In  a  like  case^  fte 
Freeden,  1795,**  the  clumants  were  permitted  to  shew,  tiiai 
after  the  breaking  out  of  the  war  they  had  used  their 
best  endeavors  to  avoid  being  implicated  in  the  iU^al 
trqfficj  but  failing  in  the  proof,  the  property  was  condemned. 
The  two  last  cases  are  very  strong  to  shew  with  what  strict- 
ness the  rule  is  construed.  The  rule  also  has  been  applied 
to  cases  where  there  has  been  an  interposition  of  a  neutral 
port. "  The  language  of  Sir  IT.  Scott  in  the  floop  is  in<« 
deed  on  this  subject  unusually  bold  and  decided.  Aftet  ewat^ 
merating  various  cases,  he  says,  <<  I  omit  many  other  casea 
of  the  last  and  the  present  war  merely  on  this  ground^  that 

"  8  T.  R.  &56.  «  8  T.  JR.  559.— 1  Roh.  210. 
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the  rule  is  so  firmlj  established,  thai  no  one  ca»e  exisUf 
wkich  ha9  been  permitted  to  contravene  it;  for  Itaktvpom 
me  to  aver,  theii  all  cases  of  this  kindf  which  hate  come 
before  that  tribunal^  have  received  an  uniform  determina^ 
Hon.  The  cases,  which  I  have  produced,  prove  that  the 
rale  has  been  rigidlj  enforced,  where  acts  of  parliament 
have  on  different  occasions  been  made  to  relax  the  naviga- 
tion laws  and  other  revenue  acts ;  where  the  governmevft 
has  authorized  under  the  sanction  of  an  act  of  parliament 
a  homeward  trade  from  the  enemy's  possessions,  but  has 
not  specificallj  protected  an  outward  trade  to  the  same, 
though  intimately  connected  with  that  homeward  trade,  and 
almost  necessary  to  its  existence ;  that  it  has  been  enforcedi 
where  strong  claims  not  merely  of  convenience,  but  almost 
of  necessity,  excused  it  on  behalf  of  individuals ;  that  it  has 
been  enforced,  where  cargoes  have  been  laden  before  the 
war,  but  where  the  parties  have  not  used  all  possible  diii* 
gence  to  countermand  the  voyage,  after  the*  first  notice  of 
hostilities ;  and  that  it  has  been  enforced  not  only  against 
the  subjects  of  the  crown,  but  fikewise  against  those  of  ita 
allies  in  the  war.'^ 

It  is  apparent  also  from  the  case  of  the  Dree  Oebroeders^ 
-vridi  what  jealousy  the  withdrawal  of  property  from  an  ene- 
my 's  country  is  viewed,  when  the  party  endeavors  to  claim 
the  benefit  of  a  neutral  domicil.  And  in  the  Juffrow  Catha- 
rina^ "  in  which  the  court  deemed  the  party  entitled  to  the 
benefit  of  the  indulgence  granted  to  cases,  where  there  was 
no  opportunity  to  countermand  the  shipment  after  the 
knowledge  of  the  war,  Sir  IF;  Seoti  observes,  <<  I  wish  it 
to  be  understood,  that  by  this  decree  the  necessity  of  ob- 
taining a  license  is  not  in  any  degree  relaxed.  On  the  con- 
trary, this  court  cannot  sufficiently  inculcate  the  duty  ia  aH 
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cases  for  the  protectkm  of  ^  license,  where  the  property  is 
to  be  withdrawn  from  the  coaatrj  of  the  enemy  ;  it  is  in- 
deed the  only  safe  way  in  which  the  parties  can  proceed.'' 

With  such  authorities  before  me,  founded  as  I  think  upov 
«olid  and  national  principles,  I  cannot  say  that  the  distino- 
tk>tt  assumed  in  the  present  cause  is  well  founded*  I  must 
therefore  hold  that  the  facts  of  the  cause  prove  a  trading 
with  the  enemy,  and  of  course  subject  the  property  to  con- 
demnation. 

•  The  view  of  the  subject,  which  I  have  already  taken,  ren- 
ders it  unnecessary  to  consider  the  second  question  raised 
In  the  argument,  although,  as  at  present  advised,  I  do  not 
think,  that  it  presents  any  intrinsic  difficulty. 

Upon  sicknowledged  authorities,  in  cases  of  trading  with 
the  enemy,  the  property  has  been  uniformly  condemned  as 
prise  to  the  captors.  * 

An  application  has  been  urged  for  farther  proof.  Bnt 
as  the  legal  effect  of  the  facts  before  me  cannot,  in  my  appre- 
'  faenston,  be  varied  by  any  circumstances  of-  excuse,  or  of 
pnrchalb  prior  to  the  war,  I  feel  myself  bound  to  deny  it* 
It  would  be  but  an  useless  delay  productive  of  no  benefit* 
'H  reject  therefore  the  daim  of  Mr.  Harrisim* 

The  Untied  Stc^eSf  by  the  District  Attorney,  have  iotet- 
posed  a  claim  for  the  cargo,  upon  the  ground,  that  it  was 
forfeited  in  consequence  of  having  been  put  on  board  witt 
nn  mtention  to  import  the  same  into  the  United  SktieBy  con- 
trary to  the  act  of  1  March,  1 M9,  sect.  5,  and  that  such 
forfeiture,  being  previous  to  the  capture,  gives  the  United 
'Siniee  a  priority  of  title.  How  this  would  be  in  case  of  die 
property  of  a  eitisen  or  a  neutral  captured  and  libelled  as 
prise,  under  circumstances  exclusively  pointed  to  munici* 
pal  forfeiture,  I  will  not  undertake  to  decide.     It  may  idso 

»  T%$  UtOLy^  I  /M.  219,  fip<e,  3d  editioa. 
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Ae  questionable)  whether  the  non-importation  act  as  to  Bri- 
Usk  porta  is  not,  so  far  as  respects  citizens,  suspended  or 
swalh>wed  up  in  the  more  extensiye  operations  of  the  law  of 
irar.  At  anj  event  I  should  not  lightly  touch  a  subject  not 
aecessarj  to  my  present  decision,  especiallj  when  it  may 
involve  so  many  delicate  and  important  interests.  But  I 
Ihink  it  no  rashness  to  declare,  that  that  act  can  have  no 
application  to  the  case  of  public  enemies  or  their  acknow- 
ledged property ;  and  if  it  had,  the  act  granting  letters  of 
narque  and  reprisals  has  expressly  given  to  the  captors  the 
full  and  entire  property  in  all  enemy  priaesy  and  being  later 
in  date  than  the  non-importation  act,  it  must  be  considered^ 
no.  far  at  least  as  concerns  captures  made  by  commissioned 
vessels,  to  be  a  waiver  of  the  rights  of  the  United  States. 
The  property,  of  citizens  taken  trading  with  the  enemy  is 
considered  as  quasi  enemy  property.  It  is  taken  adliering 
to  the  enemy,  and  therefore  the  proprietor  is  pro  hoc  vice 
to  be  considered  as  an  enemy*  *  If  this  be  true,  so  far  as 
it  respects  the  present  claim  of  the  UnUed  States  against 
the  captors,  I  must  consider  it  as  enemy  property,  and  de« 
eree  a  forfeiture  accordingly. 

I  will  add,  that  the  claim  of  the  United  States  agaimt 
cifitors  asserting  their  rights  upon  acknowledged  prbciples 
of  national  law  in  a  prize  court,  grounded  upon  a  supposed 
priority  from  the  inchoate  operation  of  a  municipal  forfeituref 
is  quite  a  novelty  to  my  understanding.  I  should  have 
been  glad  to  have  seen  an  authority,  which  would  counte« 
nance  the  application,  and  as  it  has  been  gravely  ass^ted 
before  the  court,  it  seemed  incumbent  upon  those,  to  whoa 
the  public  rights  in  these  delicate  cases  are  confided,  to  have 
famished  some  glimmering  light  of  authority  at  least,  by 
which  to  direct  the  court  through  this  new  and  peribus 

»  Tkt  Nttty,  I  /Zofr.  219,  naU, 
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avenue.  In  the  onljr  cases  in  the  Engliflh  conrts,  in  wbfeii 
it  seemed  likely  to  arise,  I  do  not  £nd  that  such  a  prerog^- 
live  was  assumed  or  countenanced.  ^ 

Considered  however  upon  principle,  the  case  has  bees 
well  argued  on  the  part  of  the  UnUed  StateSf  and  I  feel  a 
pleasure  in  <}eclaring,  that  the  arguments  were  cogently  and 
ingeniourij  urged,  and  if  thej  have  failed  to  satisfy  my  mind, 
it  has  not  been  from  the  want  of  all  proper  illustration. 

I  am  bound  to  believe,  that  no  prerogative  is  pressed  by 
the  United  StaJtts,  which  has  not  a  substantial  reason  to 
support  if,  and  I  feel  not  a  Httle  embarrassed  in  receiving 
no  assistance  from  decisions,  which  should  enable  me  to  sup- 
port pretensions,  which  neither  the  public  nor  mnnicipal  l^w 
have  as  yet  embodied  in  a  tangible  shape. 

I  must  therefore,  with  great  deference  and  submission^ 
reject  the  claim  of  the  United  StaieSf  and  pronounce  a 
decree  of  condemnation  to  the  original  captors. 

I  observe  in  this  case,  that  a  seizure  is  said  to  have  been 
made,  pending  the  prize  proceedings,  on  behalf  of  the  Uni" 
ted  States f  to  enforce  their  claim  to  a  municipal  forfeiture  of 
the  same  property.  I  will  barely  remark,  that  I  know  of 
no  principle,  that  authorized  a  process  of  this  )dod,  pesdiqg 
the  original  prize  suit.  If  it  be  permitted,  it  is  easy  to 
perceive,  that  endless  embarrassments  will  arise,  and  p^« 
haps  a  conflict  of  jurisdictions.*  The  proper  coucse  is,  for 
the  United  Slates  to  interpose  a  claim  as  in  this  cause,  and 
after  the  completion  of  the  prize  proceedings,  if  the  United 
States  do  not  thereby  obtain  their  full  rights^  J|ie  court  may 
direct,  further  proceedings  on  the  revenue  side. 

Dtcret  qf  eondemntttion,   . 
Pitman  and  Cummings  for  captors. 
Wm*  Prescott  for  claimants* 
O.  Blake  for  the  Uniled  Slates. 

a*  The  Waltin^tam  Packet,  2  Rob.  77.— 7%e  C&rndis  and  Jforur,  5  JM.  28.*- 
Thi  Ahky,  5  itsk.  25L~TA«  RtcQverg,  6  Rob.  341. 
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Claimants.    Prize. 

Capton  bave  a  right  to  cany  their  prises  to  a  proper  and  convonient  port  for 
acljudicatlon,  and  are  not  controllable  bj  the  revenue  officers.  If  they  pro- 
ceed irregularly,  tt  is  at  the  peril  of  damages.  Case  of  illegal  capture. 
Wliat  19  the  proper  mea^jore  of  damages  in  such  case.  When  freight  if  n 
froperitemof  dannge. 

Where,  after  an  illegal  capture,  the  vessel  and  cargo  have  been  wlkoUy  lost,  the 
prime  cost  and  interest  is  the  measure  of  damages.  Freight  not  a  proper 
iteai,  whUrt  the  voyage  ha^not  been  lost  by  the  capture.  SappoKd  Ioh  of 
profits  no  proper  item  of  danui^  in  a  case  of  iXLcffd  capture. 

Where  it  is  referred  to  coomiisaioDen  to  state  the  amount  of  damages  in  a  case 
of  illegal  capture,  the  report  should  be  special,  and  state  the  items  of  the 
aUoirances  in  detail. 
'Claims  ip  prise  causes  should  be  made  by  the  parties  themselvesi  if  within  the 
jurisdiction,  and  not  by  mere  agents.    The  captors  have  a  right  to  the  an- 
swers of  claimants  on  oath. 

If  eapton  wanlMiy  iqjiire  the  captured  crew,  the  priie  eoart  frill  award  da* 
mages  for  penonal  ill  usage. 

Where  an  mjury  is  alleged  to  the  cargo  after  it  came  to  the  possession  of  the 
captors,  it  should  be  ascertadned  noder  the  direction  of  the  prize  court,  by 
a  survey  and  appraisement  or  sale. 

Commissioner  appointed  to  state  damages  should  not  haar  e«  ptarU  evidencQ 
without  notice  to  the  other  party. 

X  flB  pmateer  Jefferson^  commanded  by  Capt.  Downie, 
en  the  3d  daj  of  August,  1812,  at  a  short  distaoce  from 
Mackias  Rivtr^  captured  the  schoouer  Lively  and  cargo  at 
prfze^  carried  them  into  Miukiasy  and  from  thence  to  8th 
temp  where  she  arriyed  on  the  18th  of  the  same  month.  No 
proceedings  haying  been  had,  the  claimants  on  the  24th  of 
the  aame  month  filed  a  libel  for  restitution  in  the  District 
Court,  upon  which  a  monition  to  proceed  to  adjudication  is- 
aued  agdnst  the  captors,  who  in  consequence  thereof,  on  the 
28th  of  August,  libelled  the  property  as  prize  ;  and,  at  a 
hearing  in.  the  District  Court  upon  the  claims  interposed,  a 
decree  of  restitution  passed  without  objection ;  and  on  the 
1st  of  September^  1812,  the  District  Court    also    pro- 
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notinced  for  damages  to  the  claimants,  and  a  reference  was 
made  to  commissioners  to  ascertain  and  assess  the  amount* 
A  report  was  accordingly  made,  which  upon  exceptions  ta* 
ken  by  the  captors,  was  recommitted,  and  a  new  report  was 
made,  which,  with  the  exception  of  the  item  of  {76,  was 
finally  confirmed  by  the  court,  and  decreed  accordingly. 
The  report  was  as  follows — 

To  Wmiam  Moan^f  owner  of  the  schooner. 

freight  of  the  Tessel  to  JSoilport     -      ..       -       -       -        $161,00 
Amount  of  saodry  articles  taken  from  the  Tessel  as  by  Capt. 

Donmie*s  confession  and  certificate      ....  76,86 

Demurrage,  38  days,  at  $5  .---..        190,00 

Men's  wages  and  Mooneyes  time  -        -        .        -        .    100,00 

Sundry  expenses  of  Mr.  ilfoofU|y         -       -       •       -      .«-         67«iiO 

$  696,36 

To  Albigmu  M^fnard  and  fFUUam  Moon^f  as  owners  of  the  cargo. 

For  the  loss  of  profits  which  woald  hay^  accrued,  had  the 

▼esael  proceeded  to  her  destination         -       -        «       -    $  624,00 
Add  for  detention  of  property  and  other  considerations         -      76,00 

$  700,00 

Assessors*  fees  going  to  StiUm,  and  three 

meetings  in  BoHon  66^00 

Goaeh  hire  and  tmveUtag  eipenes  16,08 

$  76,08 

In  the  whole  amounting  to  $1371,44.  ^  To  this  sum  the 
District  Court  added  for  personal  indignities  and  abuse^ 

To  JfxUiam  Motmey         ....  $  100,00 

To  Alb^enct  Hayward         ....  60,(X> 

^ 150,00 

And  the  final  decree  awarded  to  Wm.  Mooney  $B95^3Cf 
and  to  Albigence  Hay  ward  $674,  in  the  whole  amount- 
ing to  $1339,36.     From  this  decree  the  libellant  interposed 
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in  appeal  fo  fbis  court.    The  Tesael  and  cargo  hoi^ever 
were  bj  consent  restored* 

No  examinafions  in  preparatory  had  been  taken*  The. 
whole  crew  left  the  prize  at  MachiaSf  not  chooaing,  for  some 
irregularitj  or  impropriety,  to  remain  on  board.  The  caas^ 
therefore  came  on  to  be  heard  upon  the  ship's  papers,  and 
upon  affidavits  taken  by  the  parties. 

From  the  ship's  papers  and  other  evidence  it  appeared^ 
that  the  schooner  was  purchased  at  the  marshal's  sale  in 
Bostofiy  on  the  21st  of  July,  1812,  by  the  chimant,  WUUam 
Moonejf,  for  the  sum  of  }|]5 ;  and  on  the  30th  of  the  same 
month  was  enrolled  and  licensed  in  his  name  at  the  custom* 
house  in  Bosion,  for  the  coasting  trade.  Her  cargo,  consist- 
ing of  meal,  com,  flour,  pork,  crackers,  ship-bread,  vinegar^ 
tea  and  g^n,  of  the  invoice  value  of  {1052,12,  was  shipped  by 
Hayward  and  consigned  to  Moon^y  and  by  the  papers  des- 
tined for  Eastport.  On  the  30th  of  July,  1812,  the  schoo* 
ner,  with  her  eargo  on  board,  received  a  clearance  at  the 
custom-house,  and  sailed  from  Boliton  on  a  voyage  to  EasU 
porif  having  a  crew  consisting  of  Mr.  Cole  as  master,  Mr* 
JHooney  as  supercargo,  and  one  seaman. 

The  reasons  assigned  by  Capt.  DonnUe  for  the  capture 
were,  that  the  schooner  was  not  truly  described  in  her  en« 
rolment  and  license,  bebg  described  as  having  a  square 
•tern,  whereas  she  had  a  pink  stem,  and  iSrom  some  other 
appearances  on  the  face  of  the  papers  he  suspected  them 
to  be  forged.  Another  reason  assigned  was,  that,  when  hail^ 
ed,  the  master  answered,  that  he  was  bound  to  Mackias^ 
and  afterwards  said  he  was  bound  for  £Jaa(port.  Another 
reason,  which  seems  to  have  been  relied  on,  was  the 
conduct  of  the  schooner,  which  Capt,  Daipnie  thought  indi" 
cated  a  design  to  trade  with  the  enemy*  On  the  arrival  at 
Machiasj  the  ship's  papers  were  pronounced  to  be  genuine 
and  regular  by  the  collector  at  that,  port,  and  the  collector 
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idvised  (he  vessel  to  be  g^ven  up,  but  Capt.  Donvnit  refused^ 
and  sent  her  to  Salem.  It  seess^d  qow  admitted  that  the 
Stern  of  the  vessel  was  neither  square  nor  pink,  but  of  a 
form  between  them,  and  she  had  been  enrolled  for  seTeral 
years  by  the  .same  description. 

STORYf  J*  It  has.  been  contended  upon  the  facts  in 
this  case,  that  there  was  probable  cause  of  capture.  But  I 
am  perfectly  satisGed  that  there  was  no  such  cause ;  and  if 
there  had  been  any  foundation  for  the  pretences  set  up  by 
the  commander  of  the  privateer,  it  was  completely  removed 
by  the  suggestions  of  the  collector  at  Slachias*  It  is  cer- 
tainly true,  that  the  collector  does  not  seem  to  have  under- 
stood his  own  particular  duty  in  all  respects ;  for  he  seems 
to  have  interfered  with  a  view  to  compel  a  restoratio*  of 
the  property,  or  at  least  a  forcible  detention  of  it  at  JUa- 
chias^  I  know  .of  no  authority  confided  to  a.  c«Ilector  for 
this  purpose.  Courts  of  law  are  the  proper  tribunals  to 
award  restitution,  and  captors  of  prizes  have  aright  to  carry 
their  prizes  to  a  proper  and  convenient  port  for  adjudicatiotty 
and  are  not  controllable  by  the  revenue  oflkers.  If  the 
captors  proceed  irregularly  or  improperly,  theydo.il  at 
their  peril,  and  are  answerable  in  damages.  Still,  however^ 
it  was  easy  for  Capt.  Downie  to  ascertain  the  genuineness 
of  the  ship's  papers  at  Modiitu; ;  and  if  that  was  done, 
there  seemed  to  be  no  reasonable  color  for  further  detentiott. 
I  must,  therefore,  pronounce  this  a  case  of  damages. 

In  considering,  however,  the  proper  measnre  of  damages, 
I  am  not  aware  that  there  ever  has  been  allowed  any  vin-. 
dictive  compensation,  unless  where  the  misconduct  has  been 
very  gross,  and  left  destitute  of  all  apology.  It  will  be 
recollected  on  the  .present  occasion,  that  the  occurrence, 
was  soon  after  the  commenceqient  of  the  war,  and  that  from 
long  habits  of  peacf ,  a  good  deal  of  indulgence  ought  to  be 
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of  a  state  of  things  so  novel  and  embarrassing.  Both  cap- 
tors and  captured,  at  the  breaking  out  of  liostlMties^  labor 
imder  great  misapprehensions  as  to  their  relative  rights  and 
duties,  and  if  I  were  to  exadt  rigid  propriety  from  the  one 
in  all  cases,  I  should  be  bound  to  apply  it  to  the  other. 
Bot  short  as  has  been  the  existence  of  the  war,  the  etpe- 
rience  of  the  courts  of  the  United  Siaies  has  abundantly 
■hewn,  that  the  general  rules  of  practice  must  be  applied  hi 
the  first  instance,  with  some  laxity  to  claimants,  as  well  w 
to  captors,  otherwise  serious  injuries  might  arise.  We 
have  found  it  necessary  to  yield  to  irregularities  at  the 
eommencement,  which  would  not  be  endured  at  a  subse- 
quent  period,  of  the  war.  Nor  am  I  stating  principles  at 
all  peculiar  to  our  tribunals.  Whoever  examines  the.  pro- 
eeedings  of  foreign  prize  courts,  will  find  what  great  indul- 
gence is  allowed  to  errors,  and  even  improprieties  of^captors^ 
where  they  do  not  appear  to  have  acted  with  malignity  and 
cruelty.  Indeed  it  has  been  a  subject  of  puUic  complaint, 
that  the  practice  has  assumed  such  extraordinary  latitude. 
It  seems  that  Capt.  Downie  received  information  of  this 
as  a  suspected  vessel,  and  if  we  credit  the  account  given  by 
Us  witnesses,  her  conduct  was  such  as  indicated  an  inten- 
tion of  going  to  and  trading  with  the  enemy.  She  was  found 
at  the  extremity  of  the  United  States^  and  in  the  immediate 
neigbborhood  of  the  enemy's  possessions.  Two  English 
frigates  appear  to  have  been  at  about,  five  miles  distance  ; 
and  the  same  witnesses  testify,  that  the  schooner,  as  she 
was  storing,  would  have  probably  fallen  into  their  hands. 
Capt.  Downie^g  suspicions  were  probably  thus  inflamed, 
and  trifles  light  as  air  were,  under  these  circumstances^ 
strong  confirmations  of  an  unlawful  or  fraudulent  destination. 
It  cannot  be  disguised,  for  the  records  of  this  court  shew  if>  * 
that  lUegal  traffic  with  the  British  possessions  in  that  quar- 
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ttVf  bas  not  been  infre<(nent.  I  tnwt  and  hope*  that  there 
have  been  no  citixena  of  the  UniUd  States^  who,  aince  the 
war,  wonld  disgrace  themselTes  and  their  country  by  an 
intercourse,  which  is  dangerous  to  the  public  safety*  and 
fraught  wifli  the  most  abrming  penalties.  There  seems, 
however,  in  reality  to  have  been  no  sufficient  reason  to  sus- 
pect that  such  was  the  intention  of  the  Liveljf.  I  mosl; 
assuredly  acquit  her  of  any  such  illegality* 

So  far  tten  as  the  taking  possession  of  the  schooner 
would  have  been  a  ground  for  damages,  if  she  had  been 
released  at  MaehiaSf  I  should  have  thought,  that  it  was  too 
mimite  for  public  animadversion*  But  the  bringing  her  to 
Salem^  and  instttutmg  prise  proceedings,  was  without  justi- 
diabie  cause.  The  dami^es  then  ought  to  be  equal  to  the 
real  injury  sustained ;  and  unless  there  have  been  personal 
indignities,  (which  I  shall  by  and  by  consider,)  the  damages 
ought  to  go  no  tioffther. 

This  leads  me  to  consider  the  damages  awarded  in  tfie 
report  of  ttie  commissioners,  and  to  which  serious  objectionn 
have  been  urged  by  the  counsel  for  the  captors.  I  enters 
tain  entire  respect  for  the  very  intelligent  gentlemen,  who 
made  that  report;  and  although  I  shall  have  occasion  to 
comment  on  the  principles  of  that  report,  i  shall  do  it 
without  intending  the  slightest  doubt  of  their  good  judgment* 

A  preliminary  objectren  has  been  taken  to  the  report  for 
the  want  of  sufficient  specification.  And  I  think  the  ob- 
jection well  founded.  It  is  the  duty  of  the  commissioneni 
Id  make  their  report  as  specific  as  the  nature  of  the  thing 
will  admit,  so  that  not  only  the  result,  but  the  detail  of  Aeir 
judgment,  may  be  before  the  court  All  general  statementa 
and*general  sums,  instead  of  items  and  apportionments,  aro 
discountenanced  by  the  court.  The  manner  of  caicuialting 
the  freight  ought  to  have  been  given.  Was  it  a  calculatioii 
on  the  tonnage  of  the  vessel  ?  It  ought  then  to  have  stated 
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file  tonnage  and  the  albwftnce  per  ton.  Was  it  estimated 
on  tlie  cargo?  The  fipe^t  per  barrel^  &c.  ought  to  have 
been  stated.  The  wages  ought  to  hare  been  specified  in 
the  same  manner^  and  the  number  of  the  crew,  the  rate  per 
daj  or  per  month.  As  to  expenses,  they  ought  also  to 
have  been  specified,  so  as  to  enable  the  court  to  decide 
whether  they  were  proner  to  be  allowed. or  not*  I  will  add 
too,  that  if  profits  be  ir  fair  item,  thej  should  have  been 
presented  in  detaU,  with  the  proper  deductions,  so  that  if 
there  were  errors,  they  might  lie  open  to  the  obsenratioa 
of  the  parties  and  of  the  court.  In  the  present  case  it  was 
pecidiarly  necessary,  for  it  is  almost  incredible,  that  be- 
tween ports  of  the  same  state,  in  any  honest  and  fair  trade, 
the  enormous  profit  of  upwards  of  sisty  per  cent*  should 
have  been  made  on  a  cai^  of  provisions,  in  a  voyage  of  four 
days.  A  cargo  too,  which,  with  some  few  exceptions,  is  the 
common  produce  of  every  part  of  the  state. 
-  I  confess  that  I  was  struck  with  the  unusual  amount 
which  was  ansessed  as  damages, — an*  amount,  which  exceeds 
the  whole  value  of  the  schooner  and  cargo  as  presented  oa 
the  papers.  The  whole  value  is  but  {1167,12,  and  the' 
damages  awarded  are  $1295,36.  It  has  indeed  been  sng* 
gested,  that  the  vessel  was  increased  to  a  value  equal  to 
$560  after  her  purchase ;,  but  there  is  no  evidence  of  the 
fiM^t ;  and  admitting  It  to  be  true,  the  extent  of  the  damages 
is  not  materially  affected  by  that  consideration.  If  the 
whole  vessel  and  cargo  had  been  lost,  it  might  have  been 
I»oper  to  enter  into  a  liberal  allowance.  But  here  they  are 
restored,  and  there  is  not  a  tittle  ci  evidence,  to  shew  that 
either  of  them  sustained  any  injury,  in  the  hands  of  the 
eaptors.  The  voyage  was  not  lost.  There  was  no  unlivery 
of  the  cargo,  and  the  capacity  of  performing  it  still  remab- 
ed.  Tet  the  eum  given  in  damages  seems  to  have  pro- 
vtnu.  I.  41 
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ceeded  upon  the  groond^  that  the  Tojage  was  lost,  flMmgfa 
it  might  have  been  performed  at  farthest  in  a  week« 

These  consideratioiis  hkre  attracted  my  notice,  and  as 
the  same  principle,  which  governs  this  decirion,  must 
govern  others  of  a  similar  nature,  I  have  bestowed  mneb 
reflection  on  die  question  of  damages ;  I  have  ahK>  searched 
the  anthorities  with  eome  diBgence^and  in  no  case,  that  ha» 
fallen  under  my  notice,  have  snclT  extraordinary  damages 
been  aDowed,  where  the  property  was  not  finally  lost,  or 
had  not  become  incapable  of  subsequent  transportatioD 
under  the  circumstances. 

In  cases  where  the  vessel  and  cargo  have  been  ci^tured» 
and  afterwards  lost  to  the  owner,  the  Supreme  Court  of  tbe 
United  Sieves  have  confined  themselves  to  the  prime  value 
thereof  and  interest  thereon  to  the  judgment ;  although  io 
these  cases  they  adjudged,  that  there  was  no  probable 
cause  of  capture,^  and  a  rule  substantially  the  same  was 
adopted  in  a  case  marked  with  great  impropriety,  *  and  in 
a  case  of  gross  illegality,  and  in  which  the  courts  were  dis* 
posed  to  animadvert  with  ccmsiderable  severity,  they  con- 
flned  the  damages  to  demurrage  and  interest  on  the  princi* 
pal  of  the  captured  property.' 

In  cases  of  a  similar  character,  I  should  certuidy  feel 
myself  hound  to  adhere  to  these  decisions ;  nor  does  the 
rule  of  foreign  courts  on  restitution  seem  materiiaHy  to^vary* 
Where  the  pr^^rty  has  been  sold,  and  no  account  of  sales 
has  been  rendered,  the  value  is  estimated  at  the  prime  cost 
and  ten  per  cent,  profit ;  where  an  account  of  sales  is  ren* 
dered,  that  in  general  is  made  the  measure  of  the  decree.  ^ 

Cronch,  458. 
^  Dd  CU.  y$.  Armldt  ^  DaU.  333.  '  7Wo<  ▼>.  Jmfm,  3  JML  133. 
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I  do  not  mean  to  suggest,  tliat  other  ndoa  may  not  be  occfr* 
sionallj  resorted  to  ia  flagraat  cases,  but  in  the  opinions 
intimated  hy  the  eonrt,  there  is  not  a  more  liberal  usage 
alluded  to.  The  first  object  is  to  repair  the  actual  damage 
and  loss,  and  the  iieKt  to  punish  aggravated  misconduct. 

Although  the  argument  did  not  object  to  the  nature  of  the 
items,  but  clueflj  to  the  undue  measure  allowed,  I  feel  my- 
self obliged,  upon  general  principles,  to  declare  mj  disiqp- 
probation  of  some  of  them. 

.  And  first,  as  to  the  freight ;  there  can  be  no  doubt  that 
freight  is  a  proper  item  of  allowance,  where  the  voyage  has 
been  losl^  or  the  cargo  been  unlivered.  But  upmi  what 
ground  can  the  owner  in  this  case  chiim  it?  His  vessel  has 
been  restored  with  the  cargo  on  board,  and  in  a  sitnation 
capi^bie  of  performing  the  voyage*  If  it  be  not  performed, 
it  is  his  own  fault  or  choice ;  but  in  neither  case  could  he 
have  a  right  to  complain  Of  a  loss,  which  he  could  avoid 
sustaining.  Si^pose  this  vessel  had  been  bound  to  an  £u« 
ropean  port,  had  been  captmred>  carried  into  a  neutral  port, 
and  there  released  by  consent,  would  it  be  contended,  that 
the  master  might,  without  necessity,  return  home  and  throw 
the  loss  of  freight  upon  the  captors  ?  Suppose  a  voyage 
from  £tfrope  tp  iVffn^-ForJb,  and  the  vessel  be  captured  and 
UMit  into  BoBton^  and,  ^  after  proceedings  there,  restored,  will 
it  be  jMretended  that  he  might  abandon  the  voyage  without 
good  cause,  and  charge  the  freight  to  the  captors  ?  Unless 
he  could,  I  do  not  think  that  he  could  in  the  present  case.. 
Indeed,  this  is  a  still  stronger  case,  for  the  voyage  is  between 
ports  of  the  same  state,  and  it  might  be  completed  in  four 
flays.  Nor  can  it  be  said,  that  the  allowance  of  freight  is 
on  account  of  the  det^tion,  for  that  is  coiwidered  in  another 
item,  that  of  demurrage. 

Another  item,  that  '*  for  seamen's  wages  and  Mooneyes 
time,"  might  be  proper  under  circumstances,  bat  it  may  be 
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included  in  the  demaiTage,  wUch  is  a  compeniaiioii  in  lien 
of  freight,  and  qsiuIIj  covers  the  expenditures  of  the  ship* 
And  if  the  wages  of  the  seamen  dnring  the  Tojage,  and  nol 
during  the  detention,  were  intended  (as  I  presume  thej 
were)  in  this  item,  it  is  inadnnssiblo  on  the  same  ground  an 
the  freight. 

The  expenses  of  Mr.  Moamjf  are  next  allowed ;  but  as 
these  expenses  are  not  specified,  I  know  not  what  they  are. 
The  J  major  may  not  be  correct  in  principk ;  but  hanng  been 
objected  to,  I  shall  not  aHow  them  without  a  specification* 

But  the  most  important  item,  that  of  loss  of  profits,  de- 
serves  a  more  exact  consideration*  I  should  have  been 
glad  to  hare  seen  an  authority  approving  of  such  an  allow- 
ance under  circumstances  like  the  present.  How  have 
these  profits  been  lost  ?  The  voyage  was  not  broken  up,  nor 
incapable  of  being  pursued. 

I  am  not  aware  of  a  single  authority  in  the  hi(^r  court* 
of  admiralty,  in  which  supposed  profits  have  formed  an  item 
of  damage  in  cases  of  restitution*  In  Maley  vs.  ShaUuek  * 
it  appears,  that  an  allowance  for  loss*  of  profits  was  refiised^ 
and  the  refusal  was  a  subject  of  complaint  by  the  owner. 
In  Talbot  vs.  Jatisen  *  it  was  not  allowed.  In  Le  Cmux  vs« 
Eden''  there  is  a  report  of  commissioners,  which  among 
other  iteiAs  mcludes  one  "  for  loss  of  part,  and  damagedone 
to  the  rest  of  the  cargo,  and  the  diminution  in  the  produce 
by  the  loss  of  the  market.''  Whether  this  report  was  ac* 
cepted  or  not,  and  if  accepted,  what  was  the  amount  allowed^ 
is  not  stated.  Nor  are  the  facts  so  stated,  thai  any  conclc 
sion  as  to  the  principles,  on  which  the  report  was  framed,  can 
be  ascertained.  It  might  be,  that  the  usual  allowance  of  ten 
per  cent,  for  profit,  as  in  cases  of  pre-emption  and  sales 
abroad,  was  awarded.  I  have  not  been  able  to  trace  in  later 
reports  a  single  instance,  where  loss  of  profita  has  been 
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tllowed.    In  tke  CWur 

which  approftehed  nev  lo  tte 

bru^iDg  the  Tenel  bto  port,  did 

tioDy  and  a  monition  at  tk  iwlnnre  of  the 

to  compel  proceedii^B,  and  the  cafitonaflenraidioonaented 

to  restitntion.     The  cooit  allowed  dcmnriige  tar  the  tiuM 

of  detention,  and  nothing  moie.    fa  the  Zee  fitor*  and  the 

8i.  'Jmm  Bapiiaiaf  **  nnder  cireooHlances  nnfavorable  to 

the  captors,  a  similar  nde  was  adapted.    I  do  not  nndertake 

to  say,  that  these  cases  are  not  distii^iahable  from  the 

present ;  I  cite  them  onlj  to  shew,  that  the  mere  absence  of 

justifiable  cause  of  captore,  or  the  improper  conduct  of  cap* 

tors,  is  not  nsoaOj  foOoired  hy  compensation  for  supposed 

loss  of  profits,  when  the  Toyage  is  not  lost. 

Independent howerer  of  all  anthority,  I  am  satisfied  upon 
principle,  that  an  allowance  of  damages  upon  the  basis  of  a 
calculation  of  profits  is  inadmissible*  The  rule  would  be  in 
the  highest  degree  unfavorable  to  the  interests  of  the  commu- 
nity. The  siribject  would  be  involTed  in  utter  uncertainty* 
T*he  calcaktion  would  proceed  open  contingencies,  and  wonld 
require  a  knowledge  of  foreign  markets,  to  an  exactness  io 
point  of  time  and  yalne,  which  wolild  sometimes  present 
eodwrrassing  obstacles*  Much  would  depend  upon  the 
leifth  of  the  voyage,  and  the  season  of  arriral,  much  upon 
the  vigilance  and  activity  of  the  master,  and  much  upon  the 
momentary  demand.  After  all,  it  would  be  a  calculation 
upon  conjecture,  and  not  upon  facts.  Such  a  rutCf  therefore^ 
has  been  rejected  by  courts  of  law  in  ordinary  cases,  and 
instead  of  dedding  upon  the  gains  or  losses/>f  parlies  in  par" 
ticnlar  cases,  an  uniform  interest  has  been  applied,  as  the 
measore  of  dam^es  for  the  detention  of  property.  The 
rule  is  also  subject  to  this  farther  objectioD,  that  it  is  ioap# 
plicable  to  a  great  class  of  cases,  or  if  applied,  wonld  work 
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a  BMUiifest  wroig.  If  a  vessel  were  tx>uiid  to  a  bad  markefy 
and  were  captured  without  justifiable  cause,  would  it  be 
eaduredy  that-  the  captors  should  shelter  themselves  firom 
cesponsibilit/y  by  allegiog  that  the  owner  sustained  no  loss, 
because  his  property  was  saved  from  a  ruinous  market?  I 
cannot  believe  that  such  a  pretence  would  be  allowed.  It 
would  encourage  the  most  injurious  speculations  on  the 
ebaaces  of  a  condemnation.  It  may  be  said,  that  as  to  a 
wrong^^oer,  every  thing  is  to  be  presumed  against,'  and 
Bothing  for  him.  But  I  cannot  admit,  that  a  rule  In  a  court 
of  justice  ought  to  be  adopted,  which  would  always  work 
one  way ;  and  if  deliberate  wrongs  be  done,  which  call  for 
redress,  this  court  can  apply  a  direct  compensation  without 
resorting  to  such  an  uncertain  measure ;  besides,  it  will  be 
recollected,  that  it  is  not  the  wrong-doer  alone  who  becomes 
responsible.  The  innocent  owner,  who  has  done  no  wrong, 
who  has  confided  in  the  good  conduct  of  his  master,  must 
citon  and  indeed  usually  be  the  party,  iqpon  whom  the  whole 
severity  oi  the  loss  wiUlalK  It  would  be  peculiarly  uiyust 
to  involve  him  in  the  effect  of  irregularities,  in  which  he  took 
DO  part,  by  a  regulation,  from  which  he  could,  under  no 
eircumstances,  derive  a  benefit  It  would  also  operate  a 
discouriq;ement  upon  the  public  service.  So  long  as  pubUo 
ships  or  private  ships  are  armed  with  the  warlike  commis^ 
sions  of  the  government,  it  is  the  duty  of  courts  of  justice  to 
grant  due  induigjioce  to  the  nature  of  the  service,  and  not 
to  punish  every  inoegularity  with,  penalties  amounting  to  a 
pr^bition  of  captures.  The  arguasent  against  the  adoption 
of  the  nrie,  founded  upon  the  public  inconvenience,  cannot 
be  forgotten  by  this  court,  or  any  other  court  looking  solely 
to  its  duty.  With  the  policy  or  impolicy  of  the  war  we  have 
nothing  to  do ;  and  while  we  guard  the  citisen  from  unjusti- 
fiable seisures,  we  ought  not  to  overlook  the  consideration, 
that  officers  are  often  called  to  decide  under  great  embar- 
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MiBineiits,  wd  tlmt  their  habits  of  life  will  net  always  gaard 
them  from  mistakes  of  legd  rights*  Pididie  ships,  as  well  aa 
private  ships,  must  be  governed  b^  the  same  principles ; 
and  if  an  erroneous  capture  were  to  be  followed  bj  a  com- 
pensation of  all  the  possible  profits  of  the  voy^^e,  no  person 
in  the  service  could  be  safe. 

This  leads  me  to  another  objection  against  the  rule;  that 
it  confounds  all  degrees  of  irregularitj,  and  punishes  inno* 
cent  misapprehetisicMi  with  all  the  effects  of  wanton  outrage* 
.  If  the  nde  is  to  apply,  it  must  be  general.  The  dami^ 
Bostained  by  the  owner,  as  to  loss  of  profits,  will  be  the 
aame,  whether  the  capture  be  through  mere  mistake  or 
4>bBtinate  malice;  and  to  attempt  a discriminatioB  as  to  the 
cases  will  be  often  illusory,  and  sometimes  injurious. 

Upon  the  whole  I  am  well  satisfied,  that  the  profits,  upon 
the  supposition  of  a  prosperous  termination  of  the  voyage, 
ought  not  in  any  case  to  constitute  an  item  of  damage,  tu 
case  of  a  total  loss,  the  invoice  price  and  mterest,  as  adopted 
by  the  Supreme  Oourt,  is  a  fiiir  and  reasonable  compensa* 
tion.  In  cases  tit  sales,  if  the  amount  be  less  than  the  in- 
woice  price,  the  same  rule  may  prevail ;  if  more,  then  per- 
liaps  the  increased  price,  under  circumstances,  ought  to  be 
for  the  owner's  benefit.  '^  If  no  account  of  sales  can  be  ob- 
tained, then  perhaps  the  10  per  cent,  upon  the  invoice,  as  in 
cases  of  pre-emption,  is  a  fair  addition.  But  where  the  pro* 
^rty  is  restored  uninjured,  and  in  a  situation  not  to  lose  the 
▼oyage,  indemnity  for  the  delay  is  obtained  by  demurrage 
fior  the  vessel,  and  interest  upon  the  invoice  value  of  the 
cargo.  Cases  may  arise,  which  may  require  a  different  re- 
gidation ;  and  without  pretending  to  anticipate  them,  I  shall 
ttideavor  lo  guide  myself  by  general  principles,  which  may 
lave  the  embarrassment  of  sice  distinctions,  uidcircon^ 
icribe  the  bounds  of  discretion. 

u  TKe  tucy,  ZRob,  208.— 7%e Hmrcwus^i  JUb.  20. 
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After  these  remarks^  it  is  hardly  necessarj  to  saj,  that  I 
shall  not  adopt  the  repibrt  of  the  commissioners.  If  circum- 
stances  woidd  permit,  I  should  probably  send  back  the  re- 
port to  the  same  or  to  other  commbsioners ;  but  as  the  cause 
is  not  of  great  magnitude,  and  a  delay,  with  perhaps  new  ob- 
jections to  a  new  report,  would  be  inconrenient  to  all  parties, 
I  shall  proceed  to  pronounce  upon  the  cause  without  far- 
ther investigation. 

I  shall  allow  demurrage,  including  therein  wages  and  ex- 
penses of  the  ship  firom  the  time  of  capture  until  she  could 
return  to  the  place  of  capture.  As  the  value  of  the  car- 
go is  small,  and  the  interest  on  it  will  not  be  great,  I  shaH 
allow  10  per  cent,  interest  during  the  same  time.  As  the 
owners  must  have  been  put  to  some  expensesi  I  shall  allow 
a  sum  for  that  charge. 

The  account  then  will  stand  thus— - 


To  fFUHtm  Mbon^t  as  ship  owner. 

Denmrrage  38  days,  at  $5  per  day     •       •       •       .       «       ISQiOO 
Articles  taken  from  the  vessel       .....  76^86 

$968,86 

To  WiUiam  Mwmty  and  AJbigenu  Hayward,  owners  of  the  caip>. 

Interest  on  invoice  price  of  cargo  $1052  at  10  per  cent,  for 

38  days io,96 

Expenses  and  charges    ....••-  60,00 

Fees  of  oommissiooen      ........  76,08 

$  137,03 

JBut  now  it  is  for  the  first  time  suggested,  that  actual  da- 
mage was  sustuned  by  the  cargo,  and  certainly,  late  aa  it 
comes  in  the  cause,  as  it  is  confirmed  by  the  declaratiotta  of 
the  commissioners,  I  shall  suspend  a  final  decree^  until  I 
baye  heard  the  evidence,  which  may  be  a4dii€ed  by  the 
parties. 
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Having  tbaa  disposed  or  this  part  of  the  cause,  I  now 
proceed  to  consider  the  allowances  made  bj^  the  District 
Coart  for  personal  indignity  and  abuse  to  the  captured.*— 
There  can  be  no  doubt  of  the  jurisdiction  of  this  court  to 
punish^rery  indignity  offered  to  those,  who,  by  the  fortunes 
of  war»  fall  into  the.  possession  of  our  armed  ships. 

It  would  be  disgraceful  to  the  character  of  the  country 
to  suffer  a  practice  to  exist,  which,  setting  at  defiance  the 
rules  of  civilized  warfare,  should  consummate  a  triumph 
over  an  enemy  by  personal  indignities,  or  modes  of  restraint 
unnecessary  for  the  general  safety.  Much  less  ought  such 
conduct  to  be  tolerated  towards  neutrals  or  citizens  of  our 
own  country.  And  where  the  case  should  be  clearly  made 
out,  accompanied  with  undeserved  suffering  or  malicious  in- 
jury, the  court  could  never  hesitate  to  pronounce  for  exem- 
plary damages. 

In  the  present  case  the  injury  is  alleged  to  have  been  done 
to  Mr.  Mooney;  and,  short  as  was  its  duration,  if  it  had  stood 
merely  upoii  the  evidence  produced  in  the  District  Court,  I 
should  not  have  hesitated  to  affirm  its  decree.  But  new  evi- 
dence has  been  adduced,  and,  upon  a  careful  examination, 
I  am  not  satisfied,  that  both  parties  were  not  equally  to 
blame. 

The  whole  testimony  on  the  part  of  Mr.  Mooiuy  comes 
from  Capt.  Colt^  who  has  discovered  no  inconsiderable  zeal, 
and  obviously  testifies  under  a  very  strong  bias.  I  am  sor- 
ry to  add,  that  he  does  not  seem  willing  to  state  the  whole 
facts,  which  attended  the  tyinsactions,  and  that  it  is  only 
upon  cross  interrogatories,  that  a  reluctant  confession  is 
drawn  from  him,  that  warm  words  passed  between  Capt. 
Doronie  and  Mr.  Moonejf  at  the  time  of  hand-cuffing.  I 
observe  also,  that  though  he  states  at  large  the  challenge 
of  Capt.  Downity  he  drops  altogether  any  account  of  the 
provocation  that  led  to  it.    If  witnesses  expect  to  receive 
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credit  in  courts  of  justice,  they  must  be  readj  to  declare 
the  whole  truth.  Partial  inflamed  statements  are  entitled  to 
little  weight ;  and  if  material  circumstances  are  omitted,  it 
is  no  harshness  to  allow  less  credit  to  what  is  declared.  Mr^ 
Coitus  testimony  is  encountered  by  two  witnesses  on  the 
part  of  the  captors.  They  relate  facts,  which  he  has  omit- 
ted, and  contradict  him  in  several  particulars*  They  shew 
very  improper  conduct  on  the  part  of  Mr,Mooney;  and 
provocations,  which  change  the  coloring  given  to  the  cause. 
It  cannot  be  expected  by  persons,  who  are  captured,  whe- 
ther illegally  or  legally,  that  they  are  permitted  to  act  as  they 
please  ;  that  they  have  the  right  to  use  intemperate  lan- 
guage, and  provoke  insult,  and  then  are  to  receive  a  comr 
pensation.  When  a  vessel  is  captured  as  prize,  the  papers 
belong  exclusively  to  the  captors ;  and  the  other  party  is 
bound  to  submit,  and  await  a  regular  adjudication  in  the  tri- 
bunals of  his  country.  If  he  suffer  wrong,  he  will  there  re- 
ceive his  redress  by  adequate  damages ;  and  it  never  can 
be  the  interest  of  captors  to  trample  upon  his  rights.  They 
will  be  taught  to  respect  them  by  the  power  of  the  law. 

Now,  if  I  believe  the  evidence  on  the  part  of  the  cap- 
tors, Mr.  Moonejf  was  greatly  to  blame,  and  deserves  na 
personal  remuneration.  But  admitting  that  the  case  stands 
in  doubt,  it  is  a  sufficient  ground  to  deny  damages.  I  am 
strongly  impressed  with  the  belief,  that  Mr.  Mooney^  claim- 
ing as  an  American  citizen,  did  not  willingly  submit  his  ves- 
sel to  be  captured  as  a  prize,  and  that  a  mutual  recrimina^ 
tion  produced  the  improper  conduct,  which  has  been  alleged* 
Both  parties  were  in  blame ;  and  I  shall  therefore  leave  them 
without  any  recompense. 

As  to  the  allowance  of  fifty  dollars  to  Mr.  Hayward^  I  do  not 
find,  by  any  testimony  in  the  case,  that  he[was  on  board  the 
vessel  at  anytime  during  the  voyage.  He  could  not  therefore 
be  a  personal  sufferer,  and  of  course  is  not  entitled  to  any 
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dmmages.  ,1  presume  the  alloirance  in  (he  District  Court 
was  founded  upon  some  misapprehension  of  the  counsel  as 
to  that  fact. 


This  cause  afterwards  came  on  to  be  heard  a  second 
time  upon  additional  eyidence,  as  to  the  deterioration  of  the 
cargo.  The  respective  counsel  submitted  their  arguments 
in  writing,  which  were  as  follows : 

Pieman  for  respondents. 

1.  The  commissioners  exceeded  their  authority  in  order- 
ing a  sale  without  the  consent  and  knowledge  of  the  captors. 

2.  The  sale  w^  made  without  due  notice  to  **  all  con- 
etmed  ;"  if  the  captors  were  considered  as  concerned,  thejr 
had  no  opportunity  to  attend  the  sale ;  the  notice  was  pub- 
lished in  the  morning,  the  sale  took  place  at  12  o'clock. 

3.  The  father  of  the  claimant,  A.  Hay  war  d^  should  not 
have  been  the  auctioneer. 

4.  The  advertisement  stated  untruly  that  all  the  cargo 
was  "partiaUy  damaged  ;^^  the  auctioneer,  in  his  affidavit, 
states  only  that  the^Iour,  corrif  meal,  and  bread  were  par- 
liaJiy  damaged ;  the  advertisement  was  therefore  calculated 
in  its  nature  to  keep  back  purchasers  and  injure  the  sale. 

5*  When  the  respondents  took  their  vessel  and  car- 
go agreeably  to  the  order  for  restoration,  the  vessel  and 
cargo  were  out  of  the  custody  of  the  law,  and  not  subject 
to  the  order  of  the  commissioners  deriving  their  authority 
from  the  court. 

6.  If  the  captors  were  interested  in  the  cargo  as  pre- 
tended, they  should  have  been  apprized  of  the  same,  that 
they  might  have  kept  somebody  on  board  to  attend  to  their 
interest,  and  to  have  seen  the  vessel  properly  navigated 
from  Salem  to  Boston. 
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7.  It  does  not  appear  why  the  cavgo  was  carried  to  BoS" 
ton  for  the  purpose  of  selling  the  same,  or  that  the  captors 
consented  to  the  same,  and  whj  the  cargo  was  not  sold  in 
Salem  where  the  captors  lived,  and  who  had  the  greatest 
interest  in  the  sale,  if  they  were  to  make  good  all  deficien- 
cies in  price  from  the  invoice. 

8.  The  commissioners  had  no  right  to  require  that  the 
cargo  should  be  carried  to  Boston  for  sale. 

9.  No  account  of  sales  is  rendered  by  the  auctioneer,  so 
that  it  is  impossible  to  compare  the  sales  with  the  invoice, 
and  thereby  to  determine  what  articles  might  have  been  af- 
fected by  the  market,  and  what  by  deterioration. 

10.  It  does  not  appear  that  the  cargo  i>f  the  Lively  sus- 
tained any  damage  after  the  capture,  there  being  no  evi- 
dence to  show  but  that  the  cargo  was  in  as  good  a  state 
when  it  was  delivered  to  the  claimant  in  Salem  as  when  it 
was  captured ;  the  nature  of  the  damage  sustained  by  the 
cargo  is  not  stated  ;  the  captors  had  no  right  to  break  bolk 
to  examine  the  cargo  at  the  time  of  capture. 

11.  The  conclusion,  arising  from  a  sale  of  articles  at 
auction  differing  in  prke  from  the  purchase  at  private  sale, 
(that  is,  the  invoice  in  this  case,)  is  not  by  the  logic  of  a 
merchant  or  a  lawyer,  that  the  articles  thus  sold  are  dete- 
riorated in  quality  because  they  are  so  in  priCe^  and  such  a 
sale  oughi  to  include  nobody  but  those,  who  are  consenting 
and  are  privy  to  it,  or  unless  it  has  been  effected  by  the 
due  course  of  law. 

It  is  conceived  that  the  affidavits  of  the  commissioners 
cannot  now  be  brought  in  to  explain  their  report  in  other 
respects,  particularly  after  they  were  called  upon  in  the 
District  Court  for  a  specification  of  the  principles  upon 
which  they  made  it,  which  (hey  then  ofiered,  but  which  was 
^ot  specific,  and  from  which  we  appealed. 


OCTOBER  TERM,  1812.  SSB 

Jackson,  in  reply. 

The  commissioners  did  not  order  a  sale,  Thej  exam- 
ined the  cargo  so  far  as  either  party  desired,  and  found  it 
damaged ;  but  instead  of  conjecturing  what  was  the  amount 
of  damage,  they  suggested  the  method  of  ^Iliog  at  auction 
in  Boston^  to  ascertain  the  amount,  and  proposed  to  post- 
pone their  report,  and  be  governed  in  this  particular  by  the 
result  of  such  sale.  Neither  party  objecting,  it  was  so 
■old,  and  their  report  made  accordingly.  (For  this  I  refer 
to  the  affidavits  of  Messrs.  Codman  and  Chapman.) 

The  sale  was  advertised  on  the  day  before,  as  well  as  on 
the  day  of  the  sale.      (Mr.  Hayward*s  affidavit.) 

If  the  cargo  was  thought  to  be  somewhat  damaged,  it 
might  attract  purchasers,  from  the  expectation  of  buying 
cheap  ;  and  Mr.  Haytvard,  being  father  of  one  of  the 
claimants,  would  (if  influenced  at  all)  be  induced  io  get 
the  highest  price  possible ;  as  he  could  not  then  know 
whether  the  claimants  would  ever  receive  any  thing  more 
than  the  proceeds  of  that  sale.  And  from  Mr.  Chapman's 
and  Hajfward^s  affidavits,  there  was  a  large  number  of  re« 
spectable  people  at  the  sale,  which  was  conducted  fairly* 

The  vessel  was  safely  navigated  from  Salem  to  Boston 
at  the  expense  of  the  claimants.  One  of  the  commissionera 
was  present  at  the  sale,  and  they  were  all  satisfied  with  the 
account  of  sales  at  the  time,  when  the  transaction  was  recent^ 
and  any  error  easily  detected ;  and  they,  as  well  as  the 
auctioneer,-  state  the  difference  between  the  actual  pro- 
*ceed8,  and  the  price  of  such  articles  if  sound. 

The  vessel  had  been  out  of  port  three  days  when  cap- 
tured, and  was  detained  about  five  weeks  in  the  worst  sea- 
son of  the  year,  before  the  sale. 

I  refer  to  the  former  examination  of  the  cause  in  court, 
and  to  the  affidavits  of  Codman,  Chapman,  and  Haynard, 
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for  anj  farther  answers  that  may  be  necessary  to  Mr. 
PitmafCs  argument  hereto  annexed. 

STORY  J  /.  The  cause  has  now  been  again  argued 
upon  the  supplementarj  affidavits,  as  to  the  question  of 
damages  on  account  of  injuries  sustained  by  the  cargo*. 
This  second  examination  has  abundantly  satisfied  me  of  the 
danger  of  allowing  any  irregularity  in  prize  proceedings,  and 
of  the  importance  of  an  accurate  knowledge  on  the  part  o( 
commissioners  of  the  boundaries  of  their  duty.  No  iu- 
€onsiderabIe  embarrassment  has  been  thrown  upon  the  court 
by  the  want  of  exactness  in  these  particulars. 

In  cases  of  restitution  with  damages  in  prize  proceedings, 
if  in  order  to  ascertain  the  damages  an  inspection  or  a  sale 
of  the  cargo  be,  in  the  judgment  of  the  commissioners  or 
the  parties,  necessary  for  the  furtherance  of  justice,  applica- 
tion should  be  made  to  the  court  for  an  order  of  unlivery  and 
appraisement,  or  for  a  sale,  as  the  case  may  require.  Where 
an  unlivery  and  appraisement  is  sought,  it  is  the  usual  prac- 
tice for  each  party  to  name  one,  and  the  court  to  appoint 
the  third  commissioner.  Notice  of  the  execution  of  such 
commission  should  be  given  to  both  parties,  that  they,  may 
attend,  if  they  see  cause,  and  the  commissioners  should  not 
allow  any  evidence  to  be  given  behind  the  back  of  either 
party,  which  they  have  not  an  opportunity  to  repel.  If  on 
the  other  hand  a  sale  be  advised,  it  should  be  made  by  the 
proper  officers,  acting  under  the  eyes,  and  at  the  instance 
of  the  court.  In  this  way  the  parties  will  have  an  oppor-  • 
tunity  to  attend  the  sale,  and  the  time  and  place  may  be 
directed  by  the  court,  as  public  convenience  may  require. 

Under  such  proceedings  no  surprise  or  undue  advantage 
can  take  place.  If  the  appraisement  be  too  low  in  the 
judgment  of  either  party,  the  right  to  elect  a  purchase  on 
the  part  of  the  captors,  and  to  elect  a  sale  on  the  part  of  the 
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captured,  may  under  circumstancea  be  allowed,  as  id  cases 
where  the  roji^e  is  completely  broken  up  and  abandoned } 
and  at  all  events  the  decisions  and  proceedings  of  the  com* 
missioners  are  subject  to  all  legal  objections,  when  thej 
pBBB  in  review  before  the  court*  The  property  or  its  pr(H 
ceeds  still  remain  in  the  custody  of  the  prize  court,  and 
may  be  disposed  of  as  law  and  justice  shall  require.  The 
report  of  the  commissioners  may,  if  necessary,  be  rejected 
or  remoulded,  and  a  legal  decision  obtained  in  ail  difBcuI* 
'lies.  But  if  a  decree  of  restitution  be  passed,  and  actually 
executed  before  an  appraisement  or  sale  is  had,  the  property 
is  no  longer  within  the  control  of  the  court,  and  in  many 
instances  it  will  be  impracticable  to  administer  complete 
relief. 

The  present  case  is  not  exempted  from  these  difficulties* 
No  legal  appraisement  was  had.      A  partial  surrey  and 
unlivery  was  made,  and  after  the  property  was  restored,  it 
was  conveyed  to  Bostonf  and  under  the  recommendation  of 
the  commissioners,  without  any  application  to  the  court  or 
direct  assent  of  the  parties,  was  sold  at  public  auction ; 
and  this  sale  was  the  basis,  on  which  the  commissioners 
proceeded  to  estimate  the  damages.     The  commissioners 
also  heard  ex  parte  evidence  without  notice  to  the  other 
party,  and  by  such  means  ascertained  the  profits  of  the  in* 
tended  voyage.     There  can  be  no  doubt,  that  the  commis- 
sioners acted  with  good  faith,  but  under  a  total  misappre* 
hension  of  their  duty ;  and  independent  of  every  other  con* 
■ideration,  these  circumstances,  would  have  been  sufficient 
to  induce  me  to  open  the  report,  if  I  had  not  abready  upon 
^ther  grounds  laid  it  aside. 

It  appears  from  the  affidavit  of  the  auctioneer,  (who  is  the 
father  of  one  of  the  claimants)  that  the  nett  sales  amounted 
to  {724,  and  that  in  his  opinion,  the  damage  to  the  goods  was 
at  least  25  per  cent.    One  of  the  commissioners  also  states. 
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that  he  attended  the  sale,  and  it  was  conducted  with  perfect 
fairness.  I  do  not  doubt  the  fact.  But  the  captors  have 
required,  and  have  not  received  any  account  of  the  sales ; 
and  the  nature  of  their  testiinonj  in  defence  required  that 
it  should  have  been  produced.  Without  meaning  to  make 
^7  suggestion  against  the  auctioneer,  I  cannot  but  think  the 
remark  justifiable,  that  be  was  not  an  indifferent  person,  and 
ought  not  to  have  superintended  the  sale.  But  a  more  im* 
portant  objection  is  taken  to  it  by  the  captors,  supported  by 
affidavit,  that  they  never  assented  to  the  sale,  or  had  notice 
<if  it,  or  acquiesced  in  its  propriety.  They  contend  also, 
that  if  it  had  been  proper,  Salem  and  not  Boston  should 
have  been  the  place.  I  am  satisfied,  that  the  captors  are 
not  bound  by  the  sale,  under  the  circumstances  of  a  want  of 
assent  and  notice.  And  although  it  is  still  evidence  to  be 
submitted  to  the  court,  it  cannot  avail  even  as  a  strong  pre- 
sumption of  the  real  value,  especially  as  no  account  of  sales 
is  produced.  The  presumption  (such  as  it  is)  arising  ttwa 
the  sale  is  encountered  by  strong  affidavits  of  the  capten^ 
that  the  deterioration  and  injury  of  the  goods  was  slight  and 
inconsiderable,  and  that  though  two  thirds  of  the  cargo  was 
taken  out,  but  a  small  portion  was  found  in  an  unsound  staler 
It  is  very  difficult  and  perhaps  impracticable  to  reconcile 
the  whole  testimony  in  the  cause,  and  I  am  not  prepared  to 
say,  that  the  weight  on  either  side  so  far  prepondorates,  as 
to  entitle  it  to  unquestionable  credit.  The  auctioneer  de* 
clares  the  estimated  injury  at  least  25  per  cent,  the  captors 
make  it  quite  inconsiderable.  I  am  not  sur&  therefore,  that 
in  any  event  the  evidence  enables  rae  to  do  complete  justice 
to  the  parties.  If  however  I  err  in  this  respect,  it  is  som* 
consolation  that  the  error  is  involuntary,  and  has  resulted 
from  irregularities,  over  which  I  have  had  no  control.  Oit 
the  whole  I  shall  steer  a  middle  course,  and  allow  for  the 
deterioration  of  the  cargo  20  per  cent,  on  the  invoice  value* 
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The  supplementarj  evidence  on  this  second  hearing  has 
mmipletelj  satisfied  0^7  mind»  that  the  voyage  might  have 
been  parsued,  and  was  abandoned  Without  neeessitj.  I  re- 
tain therefore  the  opinion^  which  was  expressed  at  the  former 
hearing,  on  the  other  parts  of  the  cause. 

As  no  appeal  was  interposed  respecting  the  item  of  $76, 
which  was  rejected  by  the  District  Court,  and  I  am  entirely 
satisfied  with  that  decision,  I  shall  lay  the  item  out  of  the 
case. 

The  account  then,  as  finally  rectified,  gives  to  WilHav^ 
Mooneffy  as  ship  owner,  |^266  86,  and  to  William  Mooney 
and  Alb'^ence  Haymard^  as  owners  of  the  cargo,  (including 
the  damages  of  20  per  cent,  on  the  invoice  value)  $352  43, 
amounting  in  the  whole  to  $619  29. 

I  affirm  the  decree  of  the  District  Court,  as  to  the  resti- 
tution of  the  schooner  and  cargo,  and  rererse  it  as  to  the 
damages  allowed  by  that  court ;  and  I  do  award  that  the 
claimaotB  recover  their  damages  against  the  captors  for  the 
iUegal  capture,  viz.  Mr.  William  Mooney^  as  ship  owner,  the 
sum  of  $266  86,  and  William  Mooney  and  Albigenee 
Haynfordj  as  owners  of  the  cargo,  the  sum  of  $352  43» 
with  costs. 

I  observe  that  the  claim  for  the  cargo  has  been  given  in 
by  Bto0ney  in  behalf  of  himself  and  Hayward^  though  both 
^tfe  inhabitaats  of  Boston*  This  is  irregular.  Where  the 
parties  are  within  the  jurisdiction,  they  should  claim  in 
person.  When  they  are  in  a  foreign  country,  a  claim  by 
^n  agent  is  admissible.  In  all  cases  where  it  is  practicable, 
the  captors  have  a  right  to  the  personal  answer  on  the  oath 
of  the  respective  claimants. 

Pihnati,  Cummit^a  and  Sprague  for  the  captors* 
C.  Jaekion  for  the  claimants. 
roh*  I.  43 
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VBMtB  JOSEPH  STORY,  Aa.  Jia.  Sop.  Coi]rt.~The  office  of  District  Jodfe  be- 
ing vacant  by  death. 


Ex  PABTK,   THE  UniTED   StaTES. 

Voder  ^  act  of  2  MaixJi,  1809,  ch.  94,  if  the  dMOiiUty  of  tbe  Diitriet  JTod^ 
fefnuoatei  in  his  deatb,  the  Cireoit  Coart  must  reosaid  the  certified  camei 
to  the  District  Court. 

Iir  consequence  of  the  extreme  indi^ositian  of  the  Hon- 
orable David  If.  Bame8f  District  Judge  of  Rhode-Island 
District,  an  application  was  made  hy  the  District  Attorney 
1o  Judge  Story  for  an  <Nrder  in  the  nature  of  a  certiorari^  to 
remove  the  siuts  and  proceedings  pending  in  the  District 
Court  into  the  Circuit  Court  at  this  term,  pursuant  to  the 
bet  of  2  March,  1809,  ch.  94.  The  certiorari  was  granted 
accordingly,  and,  at  the  commencement  of  the  term^  dueie* 
tlum  thereof  was  made  by  the  clerk  of  the  District  Coart, 
and  all  tihe  suits  and  proceedings  were  ordered  to  be  entered* 
After  the  issuing  of  the  order,  and  before  the  commence- 
ment of  the  term,  Judge  Barnes  died. 

A  question  was  thereupon  made,  as  to  what  di8|KNutioa 
should  be  made  of  the  suits  and  proceedings  so  certified — 
and  8A  being  a  question  of  general  interest,  it  was  spoken 
to  by  several  members  of  the  bar. 


RHODB-ISLANB,  IfOVJSMBSR  TERM,  181f.  9M 

It  is  iimieceKBarj  to  state  the  arguments  for  and  ag^st 
the  jurisdiction  of  the  court*  im»  they  are  summed  up  in  tbo 
•pinion  of  tlie  court. 

STORY,  J.  The  act  of  2  March  1809,  ch.  94,  pro* 
Tides  for  a  remoyal  of  all  iictions  from  the  District  Court  to 
tiiis  Court,  **  in  case  of  the  disability  of  the  District  Judge 
of  either  of  the  Districts  of  the  United  States  to  hold  a  Dis- 
trict Court,  and  to  perform  the  duties  of  his  office ;"  and 
farther  directs,  that  during  the  disability  of  the  District 
Judge  all  subsequent  actions  brought  to  the  District  Court 
from  time  to  time  shall  be  certified  into  the  Circuit  Court, 
and  "  that  when  the  disability  of  the  District  Judge  shall 
cease  or  be  removed,  all  jsuits  and  actions  then  pending  and 
undetermined  in  the  Circuit  Court,  in  which  by  law  the  Dis* 
trict  Courts  have  an  exclusive  original  cognizance,  shall  be 
removed,"  &c. 

By  the  same  act,  the  Circuit  Court,  during  such  disabili- 
ty, b  invested  with  all  the  original  jurisdiction  of  the  District 
Court,  as  to  certified  causes ;  and  the  Judge  of  the  Supreme 
Court  is  also  invested  with  all  the  powers  and  authority  vest- 
ed by  law  in  the  District  Judge ;  and  the  District  Clerk  is 
authorized,  with  the  leave  of  the  Circuit  Judge,  to  make  in- 
terlocutory <Mrders^  &c*  in  causes  of  admiralty  and  maritime 
jurisdiction. 

It  has  been  argued,  that  when  causes  are  once  certified  in- 
to the  Circuit  Court,  that  court  is  bound  to  proceed  to  hear 
and  determine  them,  unless  <^  the  disability  of  the  District 
Judge  shsdl  cease  or  be  removed,"  and  that  in  the  present 
case,  so  far  from  having  ceased,  the  disability  has  become 
permanent  by  death;  and  that  even  if  a  new  District  Judge 
had  been  appointed,  such  certified  causes  must  still  receive 
their  decisbn  here,  because  the  case,  in  which  they  are  to 
be  remanded,  would  not  have  happened. 
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I  cannot  accede  to  .this  reasoning.  If  it  were  well  found- 
ed, it  would  follow,  that  the  new  District  Judge  would  be 
completely  ousted  of  his  jurisdiction,  or  at  least  the  Circuit 
Court  would  have  acquired  a  permanent  concurrent  jurisdic- 
tion. The  same  disability  is  intended  in  all  the  proTisbns 
of  the  statute,  and  consequently  on  the  death  of  the  District 
Judge,  the  disability  having  become  permanent,  the  causes 
would  be  certified  from  time  to  time  into  the  Circuit  Court, 
who  would  thereby  possess  itself  of  all  the  causes  in  the 
District  Court.  Surely  such  a  construction  could  never  be 
contended  for. 

The  language  of  the  statute  evidently  supposes  a  District 
Judge  in  existence,  to  whom  the  causes  may  be  remanded. 
It  does  not  direct  a  certiorari  on  his  death,  but  en  his  dis- 
ability. It  does  not  suppose  a  vacancy,  but  an  incumbency 
in  the  office.  It  might  as  well  be  contended,  that  a  deceas- 
ed Judge  was  entitled  to  salary,  inasmuch  as  his  death  was 
only  a  permanent  disability ;  and  certainly,  in  a  case  of  or- 
dinary disability,  there  can  be  no  doubt  that  he  is  so  entitled, 
for  he  holds  his  office  during  good  behavior. 

The  meaning  of  the  statute  must  be,  that  while  there  is 
a  judge  in  office,  who  is  disabled  to  hold  a  court,  his  duties 
shall  be  performed  by  the  Circuit  Court  during  the  disabili- 
ty. With  his  death  the  disability  ceases  ;  a  vacancy  ensues 
in  the  office,  and  a  new  appointment  awakens  in  full  vigor 
the  powers  of  the  District  Court.  The  very  case  of  the 
death  of  a  District  Judge  is  provided  for  by  the  act  of  24 
September,  1789,  ch.  20,  sect.  6. 

I  have  no  doubt,  therefore,  that  this  Court  is  bound  to  re- 
mand the  certified  causes  to  the  District  Court  for  a  hearing 
and  determination* 

Perhaps  it  might  have  been  convenient  to  all  parties,  that 
the  Legislature  should  have  made  provision  as  to  certified 
causes,  which  would  have  prevented  delay,  and  enabled  thia 
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conrt  1o  haye  pronounced  a  final  decision.  I  am  aware,  tbat 
the  ultimate  decisions  must  now  be  postponed  at  least  six 
months,  and  probably  longer.  But  I  bow  to  the  legislative 
will,  and  should  not  lightly  interpose  mj  priyate  judgment 
as  to  public  inconveniences. 

In  order  to  obviate  all  improper  inferences,  I  wish  it  to 
he  understood,  that  although  I  am  well  satisfied,  that  the 
Legislature  may  at  will  give  or  take  away^the  jurisdiction  of 
the  Circuit  and  District  Courts ;  yet  I  entertain  extreme 
doubts,  whether  the  Legiriature  can  constitutionally  impose 
upon  a  Judge  of  the  Supreme  Court  of  the  United  States 
the  authority  or  duty  to  iiold  the  District  Court.  There  is  a 
great  difference  between  giving  new  jurisdiction  to  a  court, 
of  which  such  a  judge  is  a  member,  and  appointing  him  pro 
hae  vice  to  a  new  ofiSce.  And  I  do  not  pereeive  any  sound 
distinction  between  an  appointment  to  a  new  office,  and  an 
appointment  to  perform  the  duties  of  another  office,  while  it 
remains  a  separate  and  distinct  office.  Many  reasons  might 
be  offered  to  support  this  opinion ;  but  as  the  occasion  doet 
not  require  them,  I  have  only  intimated  my  present  opinion, 
with  a  view  that  my  silence  should  not  be  construed  into 
acquiescence.  The  duties  before  me  were  such  as  I  most 
cheerfully  would  have  performed,  and  correctly  construed 
perhaps,  there  is  nothing  iil^the  statute  under  consideration^ 
which  may  not  fairly  be  warranted  by  the  constitution. 
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Chomiiua  vemu  James  B.  Masov,  &  al.  executors  or  JoHV  Buows. 

It  is  a  good  Kplicatioa  to  aplea  of  the  statute  of  limitstioin,  that  the  plaintiff  is 
a  foreigner,  and  has  oeirer  been  within  the  limits  of  the  state  where  the  suit 
u  brought. 

What  words  amount  to  an  authority  to  take  up  money  on  credit. 

ABtvMPBiT  tQi  recover  the  amount  of  a  promissory  note, 
given  bj  one  Colvin  Dana  in  behalf  of  the  testator.  The 
Bote  was  in  the  following  words : 

'*  Twelve  months  after  date  I  promise  to  pay  Mr.  Chomfua  or  order 

three  thousand  seyen  hundred  and  sixty-four  dollars  with  fifteen  per 

cent,  interest,  being  for  the  balance  of  the  ship  General  fFoikingtim^t 

eargo. 

JVf  John  i?roivfi,  £i}. 

CoLYiff  Dana. 

'*  If  the  note  is  not  paid  in  twelye  months  I  am  to  pay  eighteen  per 

cent,  after. 

Witness,  Jamm  Ouvsi; 

Canton^  March  15,  1802.*' 

The  defendants  pleaded,  1.  The  general  issue*  2.  That 
ihe  testator  ^d  not  promise  within  mx  jears  before  the  date 
of  the  writ.  3.  That  the  action  did  not  accrue  against  tke 
defendants  within  six  years. 

.  To  the  second  plea  the  pMntiff  replied,  that  at  the 
time  of  making  the  promise  the  plaintiff  was,  ever  since 
has  been,  and  still  is  beyond  sea,  and  out  of  the  United 
States  of  America^  to  wit,  at  Canaan  aforesaid,  in  the  em- 
pire of  China,  whereof  he  is  and  ever  hath  been  a  subject, 
as  aforesaid ;  and  this,  &c.  To  the  third  plea  the  plaintiff 
replied  in  substance  as  to  the  second  plea.  To  these  re- 
plications there  was  a  demurrer  and  joinder* 

On  the  trial  of  the  general  issue,  the  plaintiff  proved 
the  note  aforesaid,  and  also  a  letter  of  instructions  given  by 
Brown  to  Capt.  Simon  Smith,  the  master  of  the  ship  Gen* 


I 


1 


NOVEMBER  TBBM,  181f .  $48 

tral  WMkingtmif  on  the  voyage  on  which  the  note  afore- 
■aid  waa  given.  It  was  admitted,  that  Capt.  Smith  died 
during  the  voyage,  and  before  the  arrival  of  the  ship  at 
Canton.    The  letter  was  as  follows : 

''PBOnaiKCI,  HOVKMBXS,  1800. 
*'CAFT.  SIHOV  8UITB»  SIH, 

**  Ton  having  the  command  and  sole  control  of  mj 
ship  Cteneral  Washingianf  and  cargo,  bound  round  Cape 
Horn  to  the  north-west  coast  of  Amtiicaf  which  being 
a  long  distance,  jou  no  donbt  stop  in  Chili  for  re- 
freriiments  of  snch  supplies  as  you  may  stand  in  need  of, 
and  with  the  cargo  you  may  get  for  the  cargo  you  carry 
out,  you  may  return  home  or  proceed  to  Canton^  as  yott 
think  most  to  my  interest,  and  as  it  is  most  likely  you  will 
proceed  to  CatUon,  I  shall  give  you  my  letter  of  credit,  so 
as  to  enable  you  to  bring  home  a  very  valuable  cargo  of 
china,  bohea,  and  green  teas,  nankeens  and  silks,  &c.  but  I 
dope  you  wHl  carry  such  a  valuable  cargo  to  China,  that  you 
will  be  able  to  purchase  a  very  valuable  return  cargo  without 
getting  any  credit,  say  from  120,000  to  160,000  doUars. 
The  ship  being  coppered  and  fitted  at  so  large  an  expense^ 
that  there  must  be  a  very  valuable  cargo  returned  to  make 
a  tolerable  voyage,  as  the  outfits,  with  the  additional  ex- 
))enges  of  insurance,  wages,  interest  of  money,  provisions 
and  port  charges,  duties,  &c.  &c.  when  all  added  to  the 
outfits,  will  make  so  large  a  sum  as  without  a  valuable  return 
^argo  there  can  be  but  little,  if  any,  profit  in  the  voyage* 
You*ll  therefore  get  a  large  credit,  if  you  find  it  necessary, 
to  load.  As  to  your  prudence  and  economy  throughout 
Ihe  voyage,  I  have  the  fullest  confidence  in  it,"  &c«  &c« 
"**  If  any  thing  happens  to  you^  which  renders  you  unable  t0 
command,  your  first  mate,  Mr.  Edward  Cole,  must  com* 
mand  the  ship  in  your  stead,  and  Mr.  Colvin  Dana,  your 
assistani  supercargo f  must  act  in  your  place  as  to  the^ale 
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and  purchase  of  the  cargoes.  I  think  70U  will  find  no  diffl  • 
culty  in  getting  all  the  credit^  which  you  may  want,  to  fill 
the  ship  with  a  cargo  at  Canton  of  150»000  or  160,000 
dollars,  should  jou  not  carry  there  more  value  than  120,000 
dollars  ;  but  I  am  in  hopes,  that  you'll  carry  there  a  cargo 
to  the  value  of  150,000  dollars.  But  be  this  as  it  may,  you 
will  take  care  to  lay  out  your  money  for  such  articles,  as 
are  not  generally  to  be  had  for  credit,  viz.  nankeens,  china, 
and  9]lks ;  the  teas  are  generally  to  be  had  with  more  ease 
for  credit  than  the  above  articles  are.  If  you  find  you  can 
fill  the  ship  with  very  valuable  articles  with  the  cargo  you 
carry,  and  the  credit  you  get,  which  is  commonly  for 
twenty-two  months  or  two  years  without  interest,  you  will 
in  this  case  take  less  china  and  bohea  tea,  and  more  of  the 
valuable  articles.*' 
The  residue  of  the  letter  is  immaterial  ib  be  recited. 

STORY,  J.  at  the  trial,  ruled.  That  in  the  event  that 
happened,  viz.  the  death  of  Capt.  Smithy  Mr.  Dana  had 
authority  to  purchase  on  credit,  in  the  same  manner  as  Capt 
Smithy  under  the  letter  of  instructions,  and  under  his  direc* 
tion  on  this  point  the  jury  found  a  verdict  for  the  plaintiSl 

After  verdict,  the  counsel  for  the  defendants  moved  for 
a  new  trial,  on  the  ground  of  misdirection  of  the  judge  on 
the  point  aforesaid,  and  this  motion  came  on  to  be  argued 
before  the  court  at  the  same  time  with  the  argument  on  the 
demurrers. 

Btirrili  and  Robbins  for  the  defendants. 

The  question  as  to  the  sufficiency  of  the  plaintiflf's  re- 
plication, as  to  the  second  and  third  pleas,  depends  upoQ 
the  construction  of  the  proviso  in  the  3d  sect,  of  the  statute 
of  limitations  of  Rhode-Island.^  The  words  are,  <<  Provided, 

t  I  Rhodt-Jsland  Jets,  472. 
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^c.  that  if  any  person  or  persons  now,  or  who  hereafter 
ahall  be,  entitled  to  anj  such  action,  shall  be,  at  the  time 
any  such  causes  of  action  accrued,  within  the  age  of  twenty- 
one  years,  /erne  c&vtrtj  non  compos  mentis,  imprisoned  or 
beyond  sea,  then  and  in  such  case,  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  same  within  such 
times,  as  are  herein  before  limited,  after  their  being  of  full 
age,  discovert,  of  sane  memory,  or  at  large,  or  returned  from 
beyond  sea.''  We  contend  that  no  person  is  within  the 
proviso,  except  persons,  who  originally  were  resident  in 
Bhode-Island,  for  such  persons  only  can  be  said  to  retvm 
from  beyond  sea.  Foreigners,  who  have  never  resided  in 
the  country,  are  not  within  the  intent  of  the  proviso. 

Tristram  Burgess  and  Searle  for  the  plaintiff. 

The  Legislature  never  intended  to  apply  the  statute  o£ 
limitations  to  contracts  made  with  foreigners,  but  only  to 
contracts  made  between  citizens  or  residents  d  Rhod^ 
Island.  If  the  Legislature  did  intend  otherwise,  still  aa 
the  remedy  and  not  the  right  is  bound  by  the  statute,  it 
can  apply  to  suits  only,  which  are  brought  in  the  state 
courts,  and  not  in  those  of  the  United  States.  It  is  not 
competent  for  the  Legislature  of  a  state  ^to  circumscribe 
actions  in  the  courts  of  the  United  States* 

But  at  all  events  the  plaintiff  is  within  the  proviso.  He 
was  beyond  sea,  when  the  cause  of  action  accrued,  and  has 
not  been  within  the  United  States ;  the  statute  therefore 
cannot  run  against  him.* 

BTORY,  J.  There  can  be  no  reasonable  doubt  in  the 
case.  The  proviso  saves  the  action,  as  to  all  persona  be- 
yond sea  at  the  time  when  the  action  accrued.  The  statute 
does  not  begin  to  run  against  such  person  until  his  return. 

s  SHihaH^.  OraMM,3  WUt,  145. 
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How  then  can  it  affect  the  present  plaintiff?  He  has  always 
been  ^*  beyond  sea ;"  and  admitting  that  the  language  of  the 
exception,  as  to  returning  from  beyond  sea,  be  correctly 
expounded  by  the  defendants'  counsel,  it  will  not  help  the 
defendants.  It  would  only  prove,  that  the  statute  could 
never  run  against  the  plaintiff,  since  he  would  be  within  the 
saving  clause,  and  without  the  exception.  But  the  true 
construction  of  the  statute  is,  that  the  party  shall  have  six 
years  after  he  comes  into  the  state  to  pursue  his  legsd 
remedy.  The  case  of  Siithast  vs.  Chraeme^  is  decisive, 
if  so  plain  a  position  needed  an  authority  to  support  it.* 
The  language  of  the  statute  of  limitations  of  Rkode^hlandy 
as  to  the  enacting  clause  and  proviso,  is  substantiaUy  the 
same  as  the  English  statute,  21  Jac.  1,  ch.  16,  8.  3,  7. 

As  to  the  more  general  question,  which  has  been  raised, 
.^ow  far  a  statute  of  limitation  of  a  state  shall  be  permitted,  in 
a  o^ourt  of  the  United  States,  to  bar  a  remedy  upon  a  foreign 
conti*&ct  made  in  a  foreign  country,  and  by  its  terms  not 
restricfed  to  be  executed  within  such  state,  I  give  no 
4k>inion.  It  is  an  important  question,  which  will  require 
much  exanrination,  as  to  the  lex  loci  operating  <mi  contracts. 
It  will  be  suiQcient  to  decide  the  question,  when  it  cannot 
otherwise  be  avoided.  I  shall  adjudge  the  replicatioms 
good. 

Robbins  then  shortly  argned  the  motion  for  a  new  trials 
and  contended  that  Dana  had  no  authority  to  bind  the  tea* 
tator  upon  the  true  construction  of  the  letter  of  instructions  ; 
that  the  authority  of  Dana  was  confined  to  purchases  to  be 
made  with  ready  money,  aad  not  on  credit.  He  was  ar 
special  and  not  a  general  agent* 

3  3  WiU.  145.— 5.  C.  ^Sl,  Rep.  723. 
*3ual»Ruggle9v$.Keder,3Jokn.Rq?,2IS3,y»iiim€pQMnoogm^ 
pUin  VI.  Dt  Rmr^  2  rem.  ^40. 
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&TORY^  J.  I  retain  the  opinion,  which  I  expressed 
mt  the  trial.  The  interests  of  commerce  require  a  liberal 
construction  of  maritime  contracts  and  authorities.  The 
object  of  Brown  was,  in  case  of  the  disability  of  Capt. 
Smithy  to  confide  to  the  mate  the  navigation  and  command 
of  the  ship,  and  to  Mr.  Dana  the  whole  authority  as  to  the 
sale  and  purchase  of  the  cargoes.  The  owner  looked  to 
the  purchase  of  a  cargo  partly  on  credit ;  he  expresses  his 
designs  in  the  most  clear  and  decisive  language,  and  look- 
ing to  the  possible  inability  of  Smithy  he  directs  the  pur- 
chases and  sales  to  be  made  by  the  supercargo.  What 
purchases,  may  I  ask,  are  here  meant  ?  The  defendants' 
counsel  say,  purchases  for  ready  cash.  But  could  this  be 
the  serious  intention  of  the  owner  ?  The  outward  voyage 
might  have  been  unsuccessful.  The  funds  might  have  been 
inadequate  to  any  considerable  purchases.  The  vessel 
might  have  arrived  at  Canton  without  money  sufficient  to 
purchase  any  considerable  cargo ;  was  she  then  to  return 
in  ballast  ?  I  think  that  such  a  construction  can  hardly  be 
contended  for.  The  owner  has  not  limited  the  purchases 
to  be  made  by  the  supercargo  to  be  purchases  for  cash* 
He  uses  the  words  with  reference  to  the  preceding  state- 
mentsy  and  I  do  not  feel  at  liberty  to  interpose  a  limitation 
in  his  language,  where  he  has  used  none.  There  has  not 
been  a  shadow  of  evidence,  to  shew  that  Mr.  Brown  was 
dissatisfied  with  this  conduct,  and  I  cannot  believe  that 
there  ever  could  have  been.  I  shall  over-rule  the  motion 
for  a  new  trialf  and  give  judgment  for  the  plain tiflf. 

Judgment  for  the  plaintfff'. 
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UiriTfeD  Statcs  vertui  Samvel  O.  Aekold  &  az. 

Tin  act  of  1st  of  July,  1812,  cb.  112,  laying  double  doties,  took  effect  od  that 
day ;  and  all  veflseb  amTing;  at  their  port  of  entiy  and  dischai^  on  that  day, 
were  liable  to  pay  the  duties,  althoQi^  they  had  aaually  aitived  bAra 
within  the>iri8dietioi»l  Iimita  of  tbe  CMetf  SC^ 

Judgment  on  a  hood  cannot  exceed  the  penalty  thereoC  and  interett  from  the 
breach,  although  the  tnm  actually  be  larger. 

X  HIS  was  an  action  of  debt  on  a  bond  for  the  payment  of 
duties.  .  The  defendants  pleaded  as  follows  : 

BhdtrttUmd  DutriU  ss.'-areuU  CouK,  N^ombar  lerm,  1812. 
Case— C/mfof  Slates  ts.  Samuel  G.  AmM  if  aL 

And  the  defendants  come  into  court  and  defend  the  wrong 
and  injurjy  when,  &c.  and  crave  ojer  of  the  bond  or  writing 
obligatory  set  forth  in  the  plaintiff's  declaratioui  reserving 
to  themselves  the  liberty  of  all  farther  pleadingSi  in  abate- 
ment or  in  bar,  or  otherwise,  on  oyer  thereof. 

By  their  atlornty — ^Nathaitiel  Searle,  Jun. 

Which  is  granted ;  and  having  oyer  of  said  bond,  they 
crave  oyer  of  the  condition  thereof. 

By  their  attorney — Nathaniel  Searle,  Jun* 

And  having  oyer  of  said  bond,  and  of  the  condition  there*^ 
of,  which  are  read  to  them  in  the  words  and  figures  follow- 
ing, viz.  '^Know  all  men  by  tkese  presents,  that  we, 
Samuel  O.  Arnold,  Joseph  S.  Martin,  merchants,  and 
Richard  Fenner,  mariner,  all  of  the  town  and  county  of 
Providence,  in  the  state  of  Rhode^hland,  &c.  are  held  and 
firmly  bound  unto  the  United  States  of  America,  in  the  sum 
of  three  thousand  four  hundred  dollars,  to  be  paid  to  the 
United  States :  for  payment  whereof,  we  bind  ourselvef9 
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our  hein,  execators  and  administrators  firmlj  bj  these 
presents.     Sealed  with  our  seals,  dated  this  2d  day  of 
Juljff  in  the  thirtjr-sixth  jear  of  the  independence  of  the 
United  SttUeSf  and  in  the  jear  of  our  Lord  one  thousand 
eight  hundred  and  twelve. — The  condition  of  this  obligation 
is  «ttcb,  that  if  the  above  bounden  8.  6.  Arnold,  J.  8* 
Martin,  and  R.  Fenner,  or  either  of  them,  or  either  o£ 
their  heirs,  executors  or  administrators  shall  and  do,  on  or 
before  the  2d  day  of  October  next,  well  and  truly  paj,  or 
cause  to  be  pud  unto  the  c<^ctor  of  the  customs  for  the 
district  of  Providence,  for  the  time  being,  the  sum  of  sev« 
enteen  hundred  dollars,  or  the  amount  of  duties  to  be  ascer- 
tained as  due,  and  arising  on  certain  goods,  wares  and  mer- 
chandize, entered  bj  the  above  bounden  8*  O.  Arnold,  as 
imported  in  the  brig  Dover,  R-  Fenner  master,  from  Ha- 
vanna,  as  per  entrj  dated  this  daj,  then  the  above  obliga* 
ti<Hi  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Samvel  G.  Arnold,  (l.s.) 
Joseph  S.  Martin,  (ii.s.) 
Richard  Fenner.  (l.b.) 

ft 

SeaUd  ani  delvoend  in  preaence  ^ 

Thomas  Peckham,  Jun. 

Amount  of  duties  ascertained  as  due,  seventeen  hundred 
and  eight  dollars  and  tfairtj-eight  cents. 

Thomas  Peckham,  Jun. 

Deputy  Collector. 

The  defendants  further  defend  and  say,  that  as  to  seven* 
teen  hundred  and  eight  dollars  and  thirtj-eight  cents,  part 
and  parcel  of  said  sum  of  three  thousand  four  hundred  doN 
lars,  demanded  bj  the  plaintiffs  in  their  declaration,  together 
with  the  interest  therepn,  from  the  daj  whereori  the  same 
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was  payable  up  h>  the  present  day,  being  thirteen  doHara 
and  thirty-eight  cents,  the  defendants  say,  that  true  it  ia^ 
they  owe  to  the  plaintiffs  the  said  sum  of  seventeen  hundred 
and  eight  dollars  and  thirty-eight  cents,  and  also  and  sum 
of  $\3  38  cents,  thirteen  dollars  and  tlurty-eight  cents 
being  the  interest  thereof,  and  in  the  whole  aoiounllq;  to 
the  sum  of  seyenteen  hundred  and  twenty-one  doUara  and 
seventy-six  cents ;  and  that  as  to  the  whole  residue  of  the 
sum  demanded  by  the  plaintiffs,  in  their  said  declaration  as 
aforesaid,  the  defendants  say,  that  therefor  the  plaintiffs 
their  said  action  ought  not  to  have  and  maintain ;  because 
they  say,  that  the  said  brig  Doner j  in  the  condition  of  said 
bond  mentioned,  sailed  from  Havanna  in  the  said  condilioB 
mentioned,  on  the  16th  day  of  June,  A.  D.  1812,  having 
on  board  the  said  goods,  wares  and  merchandize  mentioned 
in  the  condifion  aforesaid  of  said  bond:  whjcjLS&id  goods» 
wares  and  merchandize  were  imported  into  the  said  Vniki 
States^  on  the  said  30th  day  of  June,  1812,  and  into  the 
said  district  of  Providence,  on  the  said  1st  day  of  July, 
1812,  in  the  said  brig  Dover,  as  aforesaid,  on  her  voyage 
aforesaid.  That  Providence  is  the  only  port  of  entry  in 
the  said  district  of  Providence,  and  that  on  the  2d  day  of 
July,  A.  D.  1812,  the  said  goods,  wares  and  merchandize 
were  duly  entered  at  the  custom-house  in  said  district  of 
Providence,  as  imported,  in  said  brig  Dover  as  aforesaid, 
and  as  stated  in  said  condition  of  said  bond.  And  the  de- 
fendants further  aver,  that  the  bond  aforesaid  was  made, 
executed,  and  given  by  them  to  the  plaintiffs,  as  aforesaid, 
for  securing  the  duties  due  on  the  said  goods,  wares,  and 
merchandize,  imported  as  aforesaid,  in  conformity  with,  and 
by  virtue  and  in  pursuance  of  the  act  of  the  Congress  of  the 
United  States,  passed  on  the  10th  day  of  August,  A.  D« 
ir90,  entitled,   '^an  act  making  fuftber  provision  for  the 
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pajment  of  the  debts  of  tbe  United  States,'^  and  also  of  a 
certain  other  act  of  Congress,  passed  on  the  7  th  day  of 
June,.  1794,  entitled,  ^*an  act  laying  additional  duties  on 
goods,  wares  and  merchandize  imported  into  the  United 
Staies.**  And  the  defendants  further  aver,  that  the  duties 
due  by  the  acts  aforesaid,  on  the  importation  of  said  goods^ 
wares  and  merchandise,  in  manner  as  aforesaid,^  amounted 
at  the  time  of  the  importation  of  the  same  as  aforesaid,  to 
the  aforesaid  sum  of  seventeen  hundred  and  eight  dollars 
aud  thirty-eight  cents,  and  no  more,  and  were  then  and 
there  ascertained  by  the  said  deputy  collector  to  amount  to 
that  sum  and  no  more,  according  to  the  condition  of  said 
bond,  and  in  pursuance  of  the  provipions  of  said  statute* 
And  the  defendants  further  aver,  that  at  the  time  of  the  en> 
tering  of  said  goods,  wares  and  merchandize,  at  the  custom- 
liouse  as  aforesaid,- on  said  2d  day  of  July^  1812,  neither 
tliey  the  defendants,  nor  either  of  them,  nor  the  collector  of 
the  customs  for  said  district  of  Prooidenctf  had  any  know* 
ledge  of  the  passing  of  the  act  ^*  for  imposing  additional  du* 
ties  upon  all  goods,  wares  and  merchandize  imported  from 
any  foreign  port  or  place,  and  for  other  purposes^"  passed 
on  the  1st  day  of  July,  1812 ;  nor  was  the  said  last  mentioned 
act  promulgated,  puMished,  and  made  known  at  the  district 
of  Providence^  as  aforesaid,  at  the  time  of  making  said  en* 
try  as  aforesaid.  And  this  the  defendants  are  ready  to 
verify.  Wherefore  they  pray  judgment,  if  the  plaintiffs 
their  said  action  shall  have  and  maintain,  for  any  greater 
sum  than  the  said  sum  of  seventeen  hundred  and  twenty* 
one  dollars  and  seventy-six  cents,  and  their  cost. 

By  their  attorney — Nathaniel  Searle,  Jun. 
To  this  plea  there  was  a  demurrer  and  joinder. 
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The  real  question  rated  at  the  argument  was,  whether 
the  single  duties  or  double  duties,  under  the  act  of  the  Ist 
of  Julj,  1812,  eh.  112,  were  recoverable  on  the  bond. 

HowdU  District  Attorney,  for  the  United  Stales.  I  con- 
tend that  the  act  of  the  1st  July,  1812,  ch.  1 12,  look  effect  at 
the  time  of  its  passage,  according  to  the  terms  of  the  act, 
and  was  binding  upon  all  parties  without  promulgation. 
This  was  a  mere  fiscal  regulation,  and  differs  from  cases  of 
penalties  or  offences,  which  perhaps  may  receive  a  diflferent 
consideration.  If  the  act  took  effect  on  the  1st  of  July, 
as  in  law  there  are  no  fractions  of  a  day,  it  took  effect  during 
the  whole  of  that  day. 

The  importation  however  was  not  complete  until  the  2d 
of  July,  when  the  vessel  was  entered  at  the  custom-house* 
Until  that  time,  the  duties  did  not  accrue,  and  therefore  the 
double  duties  are  payable.  The  revenue  laws  allow  a  credit 
from  the  time  of  the  entry,  and  so  is  the  custom-house  prac- 
tice* But  even  admitting  that  the  importation  took  place  on 
the  1st  of  July,  on  the  arrival  at  Providence^  yet  the  double 
duties  are  payable  on  all  importations  on  that  day* 

Tristram  Burgess  and  SearU  for  the  defendants*  This 
IS  a  contract  made  between  the  United  States  and  the  defen- 
dants, as  to  the  payment  of  duties.  The  plea  alleges  that 
the  duties  to  be  secured  were  duties  payable  under  the  sta- 
tutes of  1790  and  1794,  not  under  the  statute  of  1st  of  July, 
1812,  ch.  112.  The  demurrer  admits  the  allegations  of  die 
plea,  and  it  is  not  competent  for  the  United  Stcdes  to  deny 
the  fact.  If  this  be  true,  then  the  United  States  can  reco- 
ver no  more  under  their  contract,  than  what  it  was  designed 
to  secure. 

A  statute  cannot  take  effect  until  it  has  been  promulgated. 
It  must  be  known  before  it  can  have  operation.    It  would 
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te  high!  J  unjust,  and  against  the  prohibition  of  the  constitu- 
tion of  the  United  StcUeSy  as  to  ex  post  facto  laws,  to  allow 
the  retrospective  operation  now  contended  for. 

At  anj  event,  the  act  did  not  take  effect  until  the  2d  of 
Juljr.     «  From  and  after  the  date"  excludes  the  day  of  the  . 
date ;  and  <^from  and  after  the  passage"  excludes  the  day  of 
the  passage  of  a  law. 

The  importation  took  place  immediately  on  the  arrival  of 
the  vessel  within  the  limits  of  the  United  Stfites.  The 
words  of  the  act  are,  **  imported  into  the  United  Staies  ;" 
not  "  imported  into  any  port  of  the  United  States.'*  The 
word  *^  imported"  is  equivalent  to  ^*  brought  into." 

{STORY^  J.  The  decision  in  United  States  vs.  Vow- 
eZI*  is  against  this  construction.  There  must  be  an  arrival 
at  the  port  of  entry,  to  make  the  right  to  duties  attach. 
An  importation  has,  in  many  cases,  been  held  to  mean,  ^^a 
voluntary  bringing  into  port  of  goods,  with  an  intent  to  land 
or  discharge  them  there.'"  So  is  the  construction  of  the 
revenue  statutes  of  Great  Britain^] 

If  an  arrival  into  the  United  States  be  not  ot  itself  an  im« 
portation,  it  is  an  inchoate  act  of  importation ;  and  after  th^ 
arrival  of  the  vessel  at  the  port  of  entry,  it  has  a  retro-active 
affect,  so  as  to  make  the  importation  complete  from  the  first 
arrival. 

Bat  the  importation,  at  all  events,  was  complete  on  the 
Ist  of  Jdy.  An  entry  at  the  custom-house  is  not  necessary 
to  an  importation ;  on  the  contrary,  it  presupposes  a  pre- 
vioQS  importation.  The  whole  revenue  laws  shew  that  the 
importation  is  considered  as  complete^  independent  of  the 
entry. 

1  dCrond^  368. 

VOX.  i«  45 
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There  are  three  stages  in  the  transaction.  First,  an  im* 
portation;  secondly,  a  report  at  the  cttstom-hoase ;  and 
thirdly,  an  entry  of  the  goods*  Duties  accrue  upon  tho 
importation,  not  on  the  entry.     (Act  of  1799,  sect.  36.} 

m 

[STORY^  J.  You  need  not  labor  this  point :  I  have  no 
doubt  that  an  importation  may  be  complete,  without  an 
•ntry.} 

The  case  in  5  Cranck,  368,  is  distinguishable*  In  that 
case  the  act  was  repealed  at  the  time  when  the  bond  was 
given.  The  bond  was  therefore  illegal  and  void.  The  de^ 
ctsion  was  right,  but  the  reasons  of  the  court  were  not,  m  out 
judgment,  correct. 

The  plea  expressly  avers  that  the  goods  were  imported 
on  the  30th  of  June,  1812,  and  the  demurrer  admits  th«- 
facts.  The  United  States  cannot  now  say  that  the  impor- 
tation was  at  a  subsequent  period. 

JJowell,  m  reply.  The  demurrer  admits  no  facta,  which 
are  not  well  pleaded.  The  whole  facts  must  be  taken  to* 
gether ;  and  if  so,  then  the  importation  was  not  complete 
natilthelfttof  July. 

The  ease  in  5  Crunch  is  decisive.  No  parol  avonuoits 
em  be  admitted  to  narrow  the  terms  of  the  conditton  of  the 
bond.    All  duties  which  were  payable  were  secured  by  it«. 

STORY,  J.  This  is  an  action  of  debt,  brought  by  the 
United  StcUes,  on  a  custom-house  bond  given  by  the  de- 
fendants, on  the  2d  day  of  July,  1812,  to  secure  the  amount 
of  the  duties  to  be  ascertained  as  due  and  arising  on  certain 
goods,  wares,  and  merchandizes,  entered  at  Providence  on 
the  same  day^  as  imported  in  the  brig  Dover  from  Havan- 
na.  After  oyer  of  the  bond  and  the  condition  thereoC 
^which  are  in  the  usual  form,)  the  defendants  pleaded  a 
special  plea,  which  I  need  not  literally  state*    It  admRs  us 
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rabstaace^  that  siogle  duties  are  doe,  to  wit,  {1708  3&  cts. 
with  interest  from  the  daj  of  payment  to  the  daj  of  the 
iplea,  to  wit,  |13  dScts.  and  unpaid  on  the  bond  aforesaid: 
and  as  to  the  residue  of  the  penaltj  of  the  bond,  alleges, 
(hat  the  brig  sailed  from  the  HavannOy  with  said  goods,  &c. 
on  board,  on  the  16th  daj  of  June,  1812,  bound  for  the  dis- 
trict  o[  Providence  i  that  she  arrived  with  said  goods,  &o. 
within  the  United  Spates,  on  the  dOth  daj  of  June,  1812, 
and  within  the  district  of  Providence,  on  the  Ist  daj  of 
July,  1812 ;  that  the  same  goods  were  imported  into  the 
United  States  on  the  said  SOth  day  of  June,  and  into  the 
said  district  of  Provideneef  on  the  said  1st  day  of  Julj ; 
that  Pronidence  is  the  onlj  port  of  entry  in  said  district, 
•nd  that  at  that  port  the  goods,  &c.  were  duly  entered,  on 
the  said  2d  day  of  July. '^   The  plea  then  avers,  that  the  du- 
ties intended  to  be  secured  by  said  bond  were  the  duties 
imposed  by  the  act  of  10th  of  August,  1790,  ch.  89;  and 
the  act  of  7th  of  June,  1794,  ch.  64 ;  which  amounted  to  a 
flum  stated  in  the  plea.    That  at  the  time  of  the  entry,  as 
aforesaid,  neither  the  defendants  nor  the  collector  of  the 
customs  at  Providefice  had  any  knowledge  of  the  passing  of 
the  act  of  1st  July,  1812,  ch.  112,  laying  double  dutiea; 
atnd  that  at  the  same  time  the  same  act  had  not  been  pro- 
mulgated or  published  at  Proi^eiiee.    The  UniUd  States 
have  demunred  to  the  plea,  and  its  sufficiency  is  now  in 
issue  before  the  court. 

I  have  no  difficulty  in  deciding  that  the  plea  is  bad  in 
substance.  It  admits  the  cause  of  action,  and  does  not 
sivoid  it :  and  it  is  quite  impossible  to  contend,  that  it  can 
be  a  good  bar,  when  from  the  defendants'  own  shewing,  the 
hond  has  not  been  satisfied  or  discharged.  If  a  single  dol- 
lar only  were  due  and  unpaid  to  the  United  States,  the  bar 
would  be  insufficient. 

But  as  the  questions,  which  were  raised  on  the  argument, 
must  meet  the  court  in  another  shape  before  the  final  deci- 


«ion  of  the  cause,  and  hare  been  very  fallj  ^gued,  I  am  wiU 
ling  to  pronounce  the  opinion,  which  I  have  formed  after 
much  deliberation. 

In  the  first  place,  it  is  contended,  that  the  act  of  the  Ist 
of  Julj,  1812,  which  declares,  ^Mhat  an  additional  duty  of 
100  per  cent,  upon  the  permanent  duties  now  imposed  by 
law,  &c.  shall  be  levied  and  collected  upon  all  goods,  wares 
and  merchandize,  which  shall, /rom  and  after  the  passing  of 
this  acty  be  imported  into  the  United  States,  from  any  foreign 
port  or  place,"  did  not  take  effect  on  the  day  of  its  passage, 
nor  indeed  until  it  was  formally  promulgated  and  published. 
From  the  iangw^e  of  the  act  it  is  clear,  that  the  Legislature 
did  intend  that  it  should  operate  from  its  passage ;  and  when 
the  Legislature  has  so  declared  its  will,  uqIcss  it  be  un- 
constitutional, I  know  of  no  authority  in  judicial  courts  to 
set  aside  its  solemn  mandates*  It  is  a  general  rule,  that 
where  any  period  or  term  of  time  is  to  begin  to  run  from 
and  after  the  doing  of  any  act,  it  includes  the  day  on  which 
such  act  is  done.  The  passing  of  this  statute  wiui  on  the 
1st  of  July,  and  it  begins  to  have  operation,  therefore,  on 
that  day ;  and  for  purposes  of  this  nature  the  law  does  not 
aUow  any  fractions  of  a  day.  Nor  can  si^ch  a  legislative 
provision  be  considered  as  an  ex  post  facto  a^^t,  within  thp 
prohibitions  of  the  constitution*  Admitting  that  clause  to 
apply  to  civil  actions  and  rights,  and  tq  fiscal  regulationa, 
which  has  been  doubted ;  still  it  can  never  be  CQpstrued  Xq 
prevent  the  Legislature  from  giving  effect  to  its  acts  immedi« 
ately  after  their  passage.  It  being  then  competent  for  tha 
licgislature  to  enact  such  a  provision,  the  arguments  as  tp 
the  inconvenience  or  hardship  of  the  case  are  not  properly 
addressed  to  a  judicial  tribunal ;  they  belong  to  another /q- 
rtinif  which  is  the  exclusive  depository  of  legislative  power. 
There  is  therefore  an  end  of  this  question  upon  the  manifpat 
declaration  of  the  Legislature. 
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-  In  cftses  where  a  statute  contains  within  itself  no  declara- 
tion as  to  the  time  when  it  shall  begin  to  operate,  it  has  been 
contended  that  it  takes  effect  only  from  the  time  of  its  pro- 
mulgation ;  and  censequentlj^  that  it  cannot  affect  a  citizen 
until  he  has  had  actual  or  constructive  knowledge  thereof : 
actual  knowledge  by  reading,  hearing,  or  personal  examina- 
tion ;  constructive  knowledge  by  the  lapse  of  such  a  reasona- 
ble time  from  promulgation,  as  affords  a  presumption  of 
Imowledge. 

But  it  is  very  clear,  that  at  common  law  no  such  promul- 
gation is  necessary ;  and  the  consequence  would  otherwise 
be,  that  a  law  would  exist  aAd  operate  upon  one  part  of  the 
community,  which  as  to  other  parts  would  be  a  dead  letter. 
In  the  case  of  the  United  States  vs.  The  brig  Ann^  Isaac 
'Tenntff  claimant,  in  MassachusettSf  this  question  came 
successively  before  the  District  and  Circuit  Courls  ;  and 
both  courts,  on  very  full  consideration,  held,  that  where  no 
other  time  is  mentioned  in  a  statute,  it  takes  effect  from  its 
passage,  and  binds  all  the  citizens,  without  promulgation  ; 
and  that  the  consequences  (which,  to  be  sure,  might  in 
many  instances  prove  highly  unjust)  were  very  proper  for 
legislative,  but  ought  not  to  affect  judicial  tribunals.  The 
rule  was  considered  as  an  inveterate  rule  of  th^  commoa 
Jaw';'  nay,  the  common  law  extended  the  principle  still 
farther,  by  referring  the  passage  to  the  first  day  of  the  ses^ 
sion  of  parliament,  on  the  fiction  that  the  whole  session  was 
but  a  single  day. 

It  IS  farther  argued,  that  here  there  was  an  actual  impor* 
tation  nito  the  United  States  before  the  1st  of  July. 
That  the  importation  was  either  complete  by  arrival  within 
the  jurisdictional  limits  of  the  United  States^  or  if  inchoate 
only,  upon  the  subsequent  arrival  at  the  port  of  discharge 

«  See  LaiUsi  v».  Holmes^  4  T,  R.  660,  4  fnst,  ^S.T-AUomfy  Central  v».  Panicr^  ^ 
Bn.  Par.  Cas.  W3. 
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there  was  a  retro-actiTe  operation,  irUch  mado  the  iaj^ta^ 
tiou  consummato  from  tbe  first  arriTal.     I  knov  of  no  audi 
reti*o-active  effect  as  ia  here  contended  for.    The  duties  were 
payable  on  importation,  and  not  before ;  and  the  importa^ 
tion  must  therefore  be  complete  before  the  figfoA  to  the  dii^ 
ties  would  attach.    It  might  as  well  be  contended,  that 
from  the  moment  that  the  goods  were  put  on  board  at  tht 
Havanna^  there  was  an  inchoate  act  of  importation*    The 
question,  therefore,  resolves  itself  into  this :  Did  a  mere  ar«^ 
rival  within  the  jurisdictional  limits  of  the  UnUed  Slates, 
and  without  the  limits  of  the  district  or  port  of  destination^ 
constitute  an  importation  into  the  Dmted  States,  within  the 
words  of  the  statute  ?  I  am  well  satisfied,  that  an  importa^ 
tion,  within  the  meaning  of  the  statute,  must  be  an  importa- 
tion into  some  port  or  district  of  the  UfUttd  Stoles,  with 
intent  there  to  discharge  or  land  the  cargo.     It  is  not  a  bare 
arrival,  even  within  a  port,  which  would  constitute  an  im- 
portation ;  it  must  be  a  voluntary  arrival.    If  driven  in  bjr 
necessity  or  stress  of  weather,  or  unavoidable  accident,  it 
has  been  frequently  held,  that  the  goods  were  not  to  be  coi^ 
sidered  as  imported.     On  the  other  hand ;  if  there  be  a 
voluntary  entry  into  the  port,  with  an  intent  to  land  the 
goods,  it  has  been  held  that  the  importation  was  complete, 
although^  within  forty-eight  hours,  a  new  destination  was 
given  to  the  property/ 

The  whole  provisions  in  the  collection  act  evidently  pro- 
ceed upon  the  position,  which  I  have  assumed ;  and  if  it 
needed  support,  I  think  it  is  completely  corroborated  in 
the  decision  of  the  Supreme  Court  of  the  United  Stoics,  in 
United  States  vs.  Vowell,  &c.'  The  court  there  in  eflect 
held,  that  in  order  to  fix  a  cargo  with  duties,  it  should  not 
only  be  brought  into  the  collection  district,  but  within  th^ 
port  of  entry ;  and  that  the  duties  did  not  accrue  until  tbe 

3  9  Cnmeh^  368. 
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^fwsel  arriyed  at  the  port  of  entry.  And  the  court,  in  the 
vsme  case,  adopted  the  conatnictioii  of  the  treasury  de- 
partment as  sound  law,  that  additional  duties,  imposed  by 
tiie  Legislature,  are  payable  on  a  cargo,  although  it  may 
have  arrived  within  the  collection  district  before  the  passing 
of  the  act,  if  it  do  not  arrive  at  a  port  of  entry  until  after 
tfiat  time*  That  is  precisely  the  present  question.  I  am 
satisfied,  therefore,  that  the  argument  of  the  defendants,  on 
Hbh  second  question,  ought  not  to  prevail. 

After  my  decision  as  to  the  unsoundness  of  the  plea,  it 
may  not  be  necessary  to  notice  some  objections,  which  have 
been  started,  on  the  ground  that  the  demurrer  admits  all 
the  facts  in  that  plea;  and  the  court  are  bound  by  that  ad- 
mission. I  would  observe  however,  that  a  demurrer  admits 
only  such  facts  as  are  well  pleaded,  and  never  admits  the 
bw  arising  on  those  facts.  The  court  is  bound  to  take  notice 
of  all  public  laws.  The  condition  of  the  bond  is  for  the 
payment  of  all  duties  due  by  law ;  and  if  double  duties  are 
payable  by  law,  the  mere  allegation  that  single  duties  only 
are  payable  under  the  statutes  of  1790,  and  1704,  cannot  be 
admitted  by  the  court  to  destroy  the  proper  conclusion  of 
law.  Such  an  averment  is  properly  matter  of  law,  and  not 
of  fact ;  and  a  demurrer  may  well  be  for  a  false  allegation 
of  the  law. 

As  tittle  will  the  allegation  avail,  that  the  parties  meant 
to  secure  the  duties  accruing  only  under  the  statutes  pre- 
vious  to  the  1st  of  July.  The  condition  of  the  bond  is 
broad  enough  to  cover  all  duties  payable,  and  no  parol 
averment  is  admissible  to  control  or  narrow  the  legal  con- 
struction of  the  words  o(  the  condition.  If  it  were  other* 
wise,  a  mere  mistake  of  the  parties  would  not  prejudice 
tiiem.  If  on  the  one  hand,  no  duties,  or  less  duties  had 
been  payable,  the  defendants  would  have  been  entitled  to 
the  benefit ;  and  by  the  same  reason  they  will  now  be  held 
to  the  payment  of  the  double  duties. 
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The  penalty  of  the  bond  howeyer  is  lest  than  the  doable 
duties,  and  unless  the  court  can  award  damages  beyond  the 
amount  of  the  penalty,  the  Untied  States  cannot  in  this  suit 
recover  the  whole  money  due  to  them.  Noticing  some  con* 
trariety  in  the  books,  I  thmk  the  true  principle  supported 
by  the  better  authorities  is,  that  the  court  cannot  go  beyond 
the  penalty  and  interest  thereon  from  the  time  it  becomes 
due  by  the  breach/ 

I  adjudge  the  bar  bad,  and  order  judgment  for  the  Uni' 
ted  States  in  the  penalty  of  the  bond  and  interest  from  the 
time  it  became  payable. 

Howell,  District  Attorney,  for  United  States. 
Searle  ^tmd  Tristram  Burgess  for  defendants. 

« SeeLcniiMlfffe  ts.  Ckwrdi^  2  T.  A.  388.— ITtU  vs.  Ctrnkmi,  6  7.  it.  303.1^ 
Mt  Cbtrt  TB.  Jhmkm^  1  £ai(.  436.— H{0M  vs.  Algert  1  TnmL  217. 


Ebenbzsb  BuaaiLL  versus  Jamer  PeaLiPS.    Assumpsit. 

A  fiwtor  IS  not  only  bound  to  good  faith,  bat  to  reawnahle  diligepee.  If  flien- 
Ibre,  BotwiUutanding  an  authority  to  sell  oo  credit,  he  tell  to  one  who  is 
insolvent  or  doubtfal,  and  the  fact  upon  reasonable  diligence  might  have 
been  known,  be  is  answerable  for  the  lo«.  In  such  case  the  sale  will,  in 
law,  be  deemed  as^e  on  account  of  the  factor. 

The  mere  relatioB  of  principal  and  factor  does  not  confine  the  rights  of  the  lat* 
ter  to  recover  for  advances  to  the  mere  fond  deposited  with  him.  Such  af 
vances  are  made  on  the  jomt  credit  of  the  fond  and  the  penon. 

If^  before  a  verdict  be  agreed  QD,4Mie  of  the  jury  separate  fnnn  his  fellows  by 
mistake,  and  afterwards  rejoin  them,  and  the  verdict  is  then  found,  it  is  in 
the  discretion  of  the  court  to  allow  the  verdict  to  stand. 

1  H£  plaintiff  was  a  conunission  merchant  in  the  city  oSNem- 
Yorkt  with  whom  the  defendant  deposited  certain  cotton 
for  sale.    The  cotton  was  sold  to  Murraj/  &  Wheaton  on  a 
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credit-  of  four'  nionthi,  according  to  the  custom  of  factonf 
Ht' iVbi^  Far Af  to  seH  on  credit;  A  note  was  taken  for  tb^ 
anfiounti  and  beforerit  became  due,  ilftlfmj^c&iFKeafon  failed. 
l?fae  present  action  was  tiitmglif  to  re<^ver  tHe  sftnonnt  of 
eertaio  advances  made  b^  tbe  plaintiff  to' the  defendant  ott 
account  of  the  cotton. 

At  the  trial^  tite  defence  was^^  confined^  principally  to  tw& 
points*  1'.  That  the  plairftiflPhad  sold  toMartay  A  WUeaton, 
at  a' time  wUen  their  general  credit' wfts  doubtful,  or  atleast 
tliat  the  plaintiffhad  knowledge  of  facts,  from  iriiich  it  must^ 
have  been  inferred,  and  had  thereby  made  the  debt  his 
own.  21  That' the  advances  were  made  exclusively  on  thcr 
credit  of  the  cotton,  and  were  undentood  by  the  parties' not 
to  indnde  a*  personal  liability  of  the  defendant -in  case  of  a^ 
fiulure  of  the  fund. 

A  variety  of  facts  were  offered  to  the  jm'y,  to  support' 
of  to  contradict  these*  positions;     The  Judge  summed'up 
the  fkcts  to  the  jury,  and  then^  as  to  the  law,  piticeeded'as' 
fbllowB-: 

STORT,  J.  Aw  to  the  law  applicable  to  the  fttts  before^ 
the  jury,  I  take-it  to  be  well  settled,  that  afactor,  in  malS' 
ing  sales  of  good^'ontconsignment,'  is  bound  not  only  to  good' 
(itltb,  but  to  reasonable  diligence.  It  is  not  sufficient^  thitf 
he  has  been  guilty  of  no  fraud,  or  of  no  gross  negligence^ 
which  would  carry  with  it  tlie-  insignia  of  fraud.  He  ir 
required  to  act  with  reasonable'  care  and  prudencein  Iiir 
employment,  and  exercise  his  judgment  after  proper  inqui- 
ries  and  precautions;  If  heshut  his  eyes  against  the  light, 
ffr  sell  to  a  person,  without  inquiry,  when  ordinary  diligencer 
would  have  enabled  him  to  learn  the:  discredit  dr  in- 
solvency of  the  party,  I  cannot  adnut  that  he  isdlscharg(;d 
limn  responsibility  to  his  principal;  Sb  also  he  shall  notW 
permitted  to  sell  hiaowvigDods  to  the^^arty,  andtake  aeoK 
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rity>  and  at  the  same  time  to  sell  the  goods  of  his 
to  the  same  party  without  security.  Ft>r  he  is  bound  to 
exercise  at  least  as  much  diligence  and  care,  as  to  his  fac* 
torage,  as  his  own  private  concerns.  And  in  the  supposed 
case,  it  may  well  afford  ground  of  presumption,  that  the 
factor  had  knowledge  of  some  latent  defect  of  credit,  al* 
though  in  the  commercial  world  in  general  the  purchaser 
stood  with  a  fair  character.  I  do  not  however  think,  that 
the  same  presumption  would  ordinarily  arise  from  the  mere 
fact  of  the  factor's  taking  security  for  advances  made  to  the 
purchaser  in  monetfj  or  even  receiving  a  premium  for  such 
advances.  He  may  well  refuse  to  lend  his  own  money  with* 
out  security  or  a  premium,  upon  grounds  altogether  distinct 
from  a  doubt  of  the  solvency  of  the  party.  Aad  in  the 
present  case  it  is  shewn  not  to  be  an  uncommon  course  in 
trade. 

In  order  to  affect  the  factor  with  the  imputation  of  neg- 
ligence, it  is  not  necessary  that  he  should  absolutely  know, 
that  the  party  was  discredited.  It  is  sufficient  if  he  have 
notice  of  facts,  which  ought  to  put  a  person  of  ordinary 
prudence  on  his  guard.  For,  as  in  equity  causes,  the  fac* 
tor  will  be  held  affected  with  notice,  if  the  facts  be  such  as 
ought  to  have  put  him  upon  farther  inquiry.  A  sale,  there- 
fore, if  made  under  circumstances  of  real  or  constructive 
notice,  will  be  considered  as  made  at  the  risk  and  on  the 
account  of  the  factor,  and  the  principal  may  well,  in  a  suit 
like  the  present,  avail  himself  of  the  claim. 

As  to  the  point,  that  the  advances  were  made  exclusively 
on  the  credit  of  the  fund  without  recourse  to  the  principal, 
it  is  a  mere  question  of  evidence.  There  may  be  an  agree- 
ment between  the  parties,  which  shall  have  this  effect ;  and  it 
cannot  be  doubted,  that  such  an  agreement  would,  in  point 
4>f  law,  be  valid.  It  amounts  to  no  more  than  the  common 
case  of  selling  with  a  del  credere  commission.    But  such  aa 
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i^ement  is  not  legally  to  be  inferred  from  the  mere  rela- 
tion of  principal  and  factor.  Advances  between  them  are 
considered  hy  the  general  law,  as  made  on  the  joint  credit 
of  the  fand  and  the  party ;  and  the  factor  may  relinquish 
bis  lien  on  the  fund  without  at  all  affecting  his  personal  rem- 
edy. When  therefore  a  party  sets  up  such  an  agreement, 
as  it  is  in  derogation  of  the  general  law,  he  is  bound  to  make 
out  in  proof  the  agreement,  and  no  presumptions  of  law 
wse  in  hui  favor. 

On  the  whole,  if  the  jury  are  of  opinion  that  the  facts  of 
the  case  prove  such  an  agreement  to  consider  the  cotton  as 
the  exclusive  fund  of  payment ;  or  if  they  believe  that  the 
plaintiff  had  knowledge  of  facts,  which  ought  to  have 
put  him  on  inquiry,  or  which  afford  a  fair  presumption  of 
impending  insolvency,  then  the  verdict  ought  to  be  for  the 
defendant ;  otherwise  for  the  plaintiff. 

•   TlUjvry  found  a  verdict  for  tkepUnntiffi 

Burrill  and  Oqddard  for  the  plaintiff. 
Robhins  and  Dexter  for  the  defendant. 


Immediately  after  the  delivery  of  the  charge  the  court 
adjourned,  it  beiqg  late  in  the  evening.  One  of  the  jury, 
through  mere  simplicity  and  mistake  of  his  duty,  left  his 
fellows,  and  went  immediately  to  his  own  home  at  the  dis- 
tance of  about  two  miles.  The  others  of  the  jury  remain- 
ed together,  and  as  soon  as  the  mistake  was  discovered,  the 
absent  juror  was  sent  for,  and  returned  back  in  about  two 
hours.  The  jury  then  without  difficulty  agreed  on  their 
verdict* 

On  the  morrow,  the  jury  brought  their  verdict  into  courtj^ 
and  before  it  was  affirmed  the  fact?  were  stated^  and  the 


y^Ptj  «D  bk  emminsitioii  under  oathi^ecItfBdtbftt  wbnt-iie' 
imA  dope  ms^  by. mere  ipistake-;  that  -be  liad  not  tew-er 
Upobeti  with  any  p6i!9on  on  tbe  6ttbject'befi>re  the  jury  4mc» 
$Qg4u9  mbaeace ;  4bpt  be  went  iaHnediat^ly  to  hiSfOwii  faad- 
ly ;  find  c^  soon  aa  he  -was  apprised  by  an  pffioer  4>f  his  er- 
cor,ibeTetufned:to  his  duty,  and  he  .b^gged^t||e  fci^v^iietp 
'j£  Ihe.court. 

TJie  court  ordered  the  Terdict  to  be  i^eci^Ted  ipd  affirm- 
ed, subject  to  all  exceptions. 

And  now  jRobbtn^  for  tbe  .defendant  moTad  io  aet-Mide 
iihe  verdict  and  for  a  new«t4a(,  on  tbe  ground  tet4he  km^ 
.4ict  vaaii^regidar,  and  that  the  absence  of  ^e  ^^M^,  whiich 
he  adnittnd  to  have  been  fromjgnoranjcejwas^orloqg,  «8  to 
Jl&tfd  iwfevotahle  loferenaea.  Se  49aid,  how^i^,  <he  iad 
mo  rfiA^on  to  suspect  maniigement  jp  ittna  ca^e,  hathe  thought 
it  necessary  to  preserve  the  purity  of  public  juatice,  tha^ 
tbe  jury,  if  exposed  .to  temiptatioo,  should  not  have  their 
verdict  affirmed. 

Ooddard  and  Btirrill  for  the  plaintiff.  The  mere  «b< 
aence  of  tbe  juror  Is  not  sufficient  to  set  aside  the  verdict,  if 
there  be  no  presumption  of  fraud  or  management  of  tbe 
party,  in  whose  favor  the  verdict  is.  Tbe  distinction  is, 
that  if  the  jury  Ynisbehave  themselves  they  may  be  fined, 
but  Iheir  vcn^dict  is  not  of  course  to  he  «et  «fiide.  Sttt  if 
the  ^misbehavior  be  caused  or  aided  by  tke  |>ai4y,  ia  whose 
favor  the  verdict  is  given,  then  it  may  he  good  cause  for  a 
new  4rial.  The  cases  in  the  hooks  proceed  on  this  dis* 
tinction.^ 

STORYj  J.     It  is  admitted  on  all  sides,  that  the  coor 
duct  of  the  juror,  in  tbe  present  case,  was  through  mere 

»  5  C<m.  Dig.  PUadtr,  S.  45, 46.— ^tfr .  Jbr.  Vcrdiei,  B.-SaOc.  645.— TVtibjw 
jwif,  €k.  13,  p.  264.— l)yer,  55,  pi,  8.  Id.  1^8,  pi.  4.— 1  SO,  235.— Barnes,  225,  nd 
Jini«i,  441,  is  direotiyiti  folnt. 
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.«ioipliQii7'tii4  tgnofaDoe.  At  fintt  1  rw«B  Btmck  widi  tli# 
iacoKKTetticoce  of  aUownig  a  refdict  after  a  neipuK^iion  of  tbe 
jufora;  andufbea  opportumty  bad  been  given  to  laBipcr 
with  tbem.  And,  witbout  doubt^  as  tbia  is  an  apfrficalion  to 
tbe  discretion  of  tbe  court,  tbe  verdict  OHgbt  to  be  Bfit  asidf, 
unlesi  tbe  conduct  of  tbe  juror  be  free  from  unfavorablo 
presumption.  I  am  perfectly  satisfied  -witb  tbe  veidict  in 
this  case :  indeed  I  do  not  see  bow  it'Could  have  been  oth- 
erwise, upon  the  evidence  before  tbe  jury ;  and  I  should 
feel  great  reluctance  in  setting  aside  a  verdict  so  well  found* 
ed  in  law  and  justice.  I  am  glad  to  be  relieved  from  all 
doubt  by  authority.  The  case  of  St.  John  vs.  ^6&ot  *  is 
directly  in  point;  and  the  distinction  assumed  by  the 
plaintiff '0  counsel,  aeema  in  general  wiell  aspported.  I 
overrule  the  motion  to  set  aside  the  verdict    Let  judgment 

be  entered  for  tbe  plaintiff. 

JndgmetU  on  the  verdict. 


VmrwD  Stjam  versm  Joitai'ban  W.  lasont  &  al. 

Duties  aecrae  upon  the  arrival  in  a  port  with  an  intent  to  unlade  the  cargp 
there,  and  not  upon  tbe  entry  of  the  goods  at  the  custom-houic.  The 
inporttftiaa  n  Qomplete  OD  such  arrival. 

JL  HIS  was  an  action  of  debt  on  a  ^nistom-honse  bond,  to 
aecure  the  amount  of  duties  on  goods  imported  into  the  port 
of  Bristol.  Tbe  bond  was  dated  on  the  2d  of  July,  1812, 
and  was  in  the  usiial  form.  It  appeared  in  evidence,  that 
tbe  vessel  arrived  at  Bristol  on  the  evening  of  the  30th  of 
June ;  that  on  tbe  2d  of  July,  the  vessel  was  duly  entered 
at  tbe  custom-house,  and  began  to  discharge  her  cargo. 

The  court  ordered  the  damages  to  be  assessed  to  tbe 
amount  of  single  duties  and  interest,  and  not  of  the  double 
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duties  under  the  act  of  1  Julj,  1812,  ch.  112.  B7  the  arri* 
ral  of  the  vessel  at  the  port  of  Bristol^  on  the  30th  of  June, 
with  an  intent  there  to  unlade  her  cargo,  the  importation 
was  complete.  The  duties  accrue  on  the  importation,  and 
not  on  the  entrj  at  the  custom-house. 

Howell  for  the  United  States. 
Burrill  for  the  defendants. 


Joseph  Mumfoud  vertus  HciraT  Mvuroso. 
Ab  alien  enemy  cannot  sustain  a  mitiB  the  courts  of  the  UmUdSUttt, 

jLhis  was  a  bill  in  equity,  upon  the  face  of  which  it  ap.- 
peared,  that  the  complainant  was  an  alien  enemj,  to  wit,  a 
subject  of  the  king  of  the  united  kingdom  of  Oreat-Britain 
and  Ireland^  resident  within  the  reahn  thereof. 

It  was  admitted  by  the  counsel  on  each  side,  that  the 
fact  was  truly  stated,  and  thereupon  the  court  ordered  the 
bill  to  be  dismissed,  being  of  opinion  that  an  alien  enemy 
has  no  persona  standi  in  judicio^  and  cannot  prosecute  any 
suit  in  the  courts  of  this  country.  ^ 


JBitt  dimfdu^i* 


Bnrrill  for  complainant. 
Crapo  for  respondent. 


>  Datiiiinyrt.  DawIUn^  2  jimt.  462. 
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Nathavikl  Lt5z>ov  versiLs  Gorham  and  Greene,  and  Sillimas 

TBEiR  Trustee. 

A  debtor  to  a  paitDenhip  eaimot  be  held  as  truitee  for  the  Kreral  or  jobt 

debt  of  one  of  the  partnerB. 
The  corporeal  property  of  a  partnership  cannot  be  taken  in  execution  to  satisfy 

the  several  debt  of  one  partner,  unless  such  partner  would  have  an  interest 

in  Uie  property  after  settlement  of  all  acceunti;  and  then  to  the  extent  of 

that  interest  only. 

From  the  answer  of  the  trustee  in  this  case  it  appeared, 
that  he  had  effects  in  his  hands  of  the  firm  of  Oorham  & 
Lawrence^  but  not  of  the  firm  of  Oorham  &  Greene,  or  of 
either  of  them  separately.  The  single  question  for  the  con- 
sideration of  the  court  was,  whether  the  share  of  one  partner 
in  a  partnership  credit  could  be  attached  under  a  foreign 
attachment,  to  paj  the  several  or  joint  debt  of  one  partner. 

Rabbins,  for  the  plaintifif,  argued,  that  such  a  credit  might 
be  attached ;  that  it  was  not  necessary,  that  all  the  partners 
should  be  before  the  court,  in  order  to  ascertain  whether 
the  partner  sued  was  a  debtor  or  creditor  of  the  joint  fund. 
He  likened  it  to  a  case  of  goods  owned  bj  partners,  which 
might  be  seized  on  execution,  and  the  moiety  of  the  judg- 
ment debtor  might  be  sold  on  execution.  And  in  answer 
to  a  question  from  the  court,  as  to  the  proportion  for  which 
the  trustee  in  this  case  ought  to  be  held  responsible,  he  said^ 
that  as  the  shares  of  the  partners  did  not  distinctly  appear, 
the  presumption  of  law  was,  that  they  were  entitled  in  equal 
moieties,  and  in  that  proportion  the  present  trustee  should 
be  held. 

Bnrrill  and  Sillimanf  for  the  trustee,  argued  shortly  t» 
ihe  contrary. 
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STORYy  S.  In  order  to  adjodge  the  trustee  retponsiUe 
ID  this  snit,  it  must  be  decided,  that  the  funds  of  one  part* 
nership  maj  be  applied  to  the  payment  of  the  debts  of 
another  partnership,  upon  the  mere  proof,  that  the  principal 
debtor  has  an  interest  in  each  firm.  If  this  be  correct,  it 
will  fblloir  that  a' separate  creditor  of  one  partner  wiH  have 
gl«ater  equitable,  as  well  as  leg4  rights,  than  the  partner 
\amuM  haa»  The-  geneiel  rule*  undoubledly  is^  that  the 
interest *of  each  partner  in  the  partnersUp  funds  is  only  what 
romains  after  the  partnership  accounts  are  taken ;  and  unless 
upoaauchan  account-tbe  partner  be  acreditor  of.thefondi^ 
hi  is  eulitled  to  nothing*  And  if  the  partnership  be  insolvent, 
the  same  efieot  follows.^  Now  the  party  sued  as  a  trustee' 
in  thissuit  is  a  total  stranger  to'bothportnerships;  There 
is  nothing  before  the  court,  from  which  it  can  ascertain  the 
situation  of  the  paftnership,. whether  solvent  or  not,  whether 
OorAoni'be  a  creditor  on  the  fund  or  not,  and  if  a  creditor, 
what  is  his  proportion  of  interest.  If  therefore  the  trustee 
be  held,  it  most* be  from  some,  stubborn  rule  of  law,  which 
rides  over,  all  these  difliculties*     I  know  of  no  such  rule. 

I  havethe  authority  of  Lord  JSorilfvic/pe  and  Lord  Mons^ 
fields  in  the  cases  above  cited,  for  holding  that  a  creditor 
cannotbe  in  a. better  situation,  than  the  partner  himself,  as* 
to  his* right  upon  the  joint  funds;  and  their  opinions  are 
fully  corroborated  by  more  recent  authorities;  But  I  have< 
been  pressed  with  the  common- case  of  a  separate  execution 
against  the  tangible  partnership  property,  Jn  which  it  is  said, 
that  the  moiety  of  the  judgment  debtor  may  be  sold  on  the 
execution.  There  are  certainly  decisions,  which  counts- 
nance  this,  opinion,  and  perhaps- it  may  be  considered,  that 
at  law  the  sheriff  has  a  right  to  seize  such  property  in 

I  IVeit  V8.  Skip.  I  V%2.  2\^,^D9ddinfUm  vi .  UalUU^  1  Tei.  m.-^Fw  vi.  Hten' 
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execution.  ^  '  But  stiil  it  bj  no  meaos  folows,  tbat  be  can 
sell  and  conTej  ao  indefeaaible  title  to  a  purcbaser  of  a 
iBoietj  of  the  property.  He  may  sell  the  mtereat  (rC  the 
{Hurtner  therein,  but  be  sella  it  cum  onere ;  add  altbongb  the 
parties  may  be  driren  into  a  court  of  equityi  to  aacertdn 
tfaeir  respective  rigbts,  yet  if  upon  tbe  whole  it  appeans 
that  the  judgment  debtor  had  a  noininal  interest  only  in  Ibe 
fund,  I  do  not  think  that  the  authorities  which  are  cited 
shew,  that  a  greater  interest,  can  be  conveyed  under  the 
ei£ecutkm»  and  if  the  partnership  be  insolvent,  that  any 
interest  can  be  eonveyed.  In  Fox  vs.  Hanlmrjfy '  Lord 
JUoH^kl  says,  *'  no  person  deriving  under  a  partner  can 
be  in  a  better  condition  than  the  partner  himseif ;"  and  he 
cites  with  approbation  the  c^pinion  of  Lord  Hardwickty  in  • 
Skip  vs.  Harmood^  from  his  nanuseript  note.  ^  If  a  credi*^ 
tor  of  one  partner  take  outex.ec«tM>n  againat  the  partnership 
efiects,  he  can  only  have  the  undivided  share  of  his  debtor, 
and  must  take  it  in  the  same  manner  the  dehior  himself  had 
it,  and  subject  to  the  rights  of  the  other  p«rttter«^'  The 
same  doctrine  ieexplicitly  avowed  in  the  eourtt  of  exeleeqner^ 

in  FitU  vs« ^  4  Vta.  jnn*  396,  where  the  court  say, 

^*  the  right  of  the  separate  creditor  under  the  execotton 
d^ends  upon  the  interest  each  partner  has  in  the  jfomk 
ptopeity.  With  respect  to  that,  we  are  of  opinion,  flmt  the 
CQfpm  of  the  partnership  effects  is  joint  property,,  and  ne>< 
ther  partner  separately  has  any  thi^  in  that  corpus  ;  but 
the  interest  of  each  is  only  his  share  of  what  remains  aftee 
the  partoerabfp  accounts  are  taken*"  And  hi  Pitrce  rt^ 
JackBaUf  6  Mas««  Bep*  24^  which,  smce  the  arguoMnt,  I 
have  bad  an  oj^portunity  of  consulting,  these  principles  seem' 

»  ffeydcn  vn.  Heyion^  1  SaOc.  WZ.—Backkurstvu.  CHncharij  1  Shm^  Vn.^Jack$ 
vK.  BtOkr,  2  Lmd  Raff.  97h-^jSddU  v&  DttndMtr  -Z^W^-  fiM.—ParftarTi.  jPftrfter, 
3  Bo*.  4fPviL  288.— CAopnum  ▼«.  KoapB,  3  Bot.  ^  PmII  289.— ifoWfy  m  Sirwm* 
lorn,  Z  Bos.  tfPuU.25i. 

3  Cmp.  445. 
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fullj  adopted.  Id  that  case  the  court  held/that  a  creditor 
of  a  partnership  was  entitled  to  pajment  before  a  creditor 
of  one  partner  onlj,  although  the  latter  had  made  the  first 
attachment.  The  case  then  put  by  counsel,  admitting  it  to 
apply  to  the  present,  does  not  prove  all  that  it  was  supposed 
to  do.  But  it  will  be  recollected,  that  in  such  case  the 
other  partner  has  his  remedy  at  law,  as  well  as  in  equity ; 
that  he  may  bring  his  action  against  the  sheriff,  if  he  sell 
more  than  the  debtor's  moiety.  In  the  present  suit,  no  such 
remedy  lies.  If  the  trustee  be  adjudged  responsible  in  this 
suit,  there  would  seem  to  be  a  complete  seyerance  of  the 
partnership  debt ;  at  ail  events,  he  could  be  held,  as  a  debtor 
to  the  partnership,  only  for  the  remaining  moiety.  And  it 
may  be  doubtful,  if  the  judgment  creditor  could  be  obliged 
to  refund,  when  the  money  had  been  adjudged  to  him  by 
the  regular  judgment  of  the  court ;  at  all  events,  in  states 
where  no  court  of  equity  exists,  the  case  would  be  attended 
with  many  embarrassments.  I  consider  that  the  present  is 
a  process  in  the  nature  of  a  bill  in  equity,  to  reach  tbe  funds 
of  a  debtor,  and  subject  to  all  the  liens  and  equities  between 
the  original  parties ;  and  in  order  to  do  complete  justice,  it 
is  necessary  that  all  proper  parties  should  be  before  the 
court.  If  the  other  partner  had' been  sued  as  a  trustee,  and 
upon  his  disclosure  it  had  clearly  appeared,  that  the  part<^ 
nership  was  solvent,  and  that  Gorham  was  a  creditor  to  the 
fund,  some  of  the  difficulty  of  the  case  would  have  been 
obviated.  Perhaps  even  then  it  might  deserve  considers* 
tion,  how  far  the  separate  funds  of  one  partner  should,  un- 
der this  process,  be  applied  in  the  first  instance  to  discharge 
debts  of  a  partnership,  which  wdis  not  shewn  to  be  insolvent, 
nor  the  partner  a  debtor  thereto.  However  I  give  no  opinion 
on  this  point.  In  the  present  case  I  am  satisfied,  that  the 
trustee  ought  not  to  be  charged. 
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j|  feel  pleasure  in  adding,  dwt  my  present  opinion  is  foDr 
supported  by  the  decision  of  the  Sopreme  Court  of  Jlfasso- 
tkttsdtSf  in  Fisk  vs.  Herriekj  6  Mass.  Rep,  271. 

Let  tlie  trustee  be  diseharged  with  costs. 
'  By  the  statute  of  Rhode-Islandf  ^  a  foreign  attachmenl 
issues  only  in  cases,  where  the  debtor  resides  out  of  the 
state,  or  conceals  himself  therein ;  and  by  sect.  3,  **  if  it 
sfaaU  appear  by  the  oath  of  the  person  or  persons,  who  have 
been  served  with  the  copy  of  any  writ  as  aforesaid,  that  he 
or  they  have  not  any  of  the  personal  estate  of  the  defendant 
in  their  hands,  that  then  such  action  shall  be  dismissed,  and 
the  peirson,  who  shall  appear  to  defend  such  suit,  shall  re* 
cover  his  cost." 

The  court  therefore  ordered,  that  the  writ  should  be  dis« 
missed;  and  awarded  judgment  ^'that  the  plaintiff  take 
nothing  by  his  writ." 

«  1  Rkod€J9lmdLim$^  Wd. 


VahRbimsdtk  vemu  Olitkr  Kahb  ahd  AHOTBtav  sxicuimRs  or 
John  In hu  Clarkk,  dickassd.  Bill  in  Eqaity. 


JTbB  diadnife  oC  a  dtiseniraai  hb  debts,  under  Uw  innlTeQt  act  of  i2M*- 
Jitand^  b  no  ditchargie  of  a  oootract,  which  wai  made  and  to  be  ezecated 
ia  a  foreign  oountry- 

Tlw-lair.of  the  plaeei  wberea  oontract  ■  madei  is  to  govern  ai  to  the  validitf, 
nature,  and  ooostniction  of  the  contract;  but  the  remedy  on  nich  cootnct  if 
to  be  pursoed  aoeordiog  to  the  law  of  the  place  where  the  mit  ij  brought 

Eveiy  penon  intereited  in  the  sntject  matter  should  in  general  bo  made  a 
partjrtoabiUineiinitf.  Bat  no  one  need  be  made  a  party,  again^  whom, 
K  brought  to  a  bearing,  tiiere  can  be  no  decree.  Therefore  a/sertificated 
insolvent  or  bankrupt,  if  discharged  from  the  particular  ooDtrtw:t  on  which 
relief  is  sought,  need  not  b«  mode  a  party. 
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A  Ul  to  charfefbeciMntQfi  of  a  deeeasad  partner  with  a  partBenUp  deiC 

where  the  otber  partner  nuriveB,  wuai  e]9reaBl7  chaise  aa  iivoircocy  oC  the 


survivcH'. 


The  plaintiff  b  an  inhabitant  of  Batama  in  the  island  of 
Java^  and  the  bill  is  brought  to  recover  against  the  execu- 
tors of  Clarke  the  amount  of  a  bill  of  exchange  drawn  in 
behalf  of  the  owners  of  the  ship  Patterson^  hy  Bmjami» 
Monrotj  their  agent  at  Baiavia^  on  a  mercantile  house  in 
Amsterdam  for  21,488  guilders.  The  bill  of  exchange  was 
dated  3  Nov.  1806,  payable  at  nine  months  sight,  was  pre* 
sented  and  protested  for  non-acceptance,  30  December* 
180r,  and  was  presented  and  protested  for  non-payment^ 
4  Oct.  1808. 

The  bill  charged  in  substance,  that  Clarke  and  the  firm 
of  Monroe^  SnoWf  &  Monroe,  (of  which  firm  Benjanrith 
Monroe  was  one,)  were  owners  of  the  PaUersoUj  and  that 
the  bill  was  duly  drawn  by  their  authorized  agent  for  their 
use ;  that  on  the  25th  of  March,  1809,  Monroe^  Snow,  <& 
Monroe,  being  insolrent,  were  duly  discharged  from  all 
their  debts  under  the  insolvent  act  of  Rhode-Island,  that 
afterwards  Clarke  died,  leaving  Monroe,  Snow,  &  Monroe 
living,  and  yet  alive,  and  that  the  executors  had  asseii  in 
their  hands  sufficient  to  pay  all  the  debts  of  Clarke,  inclu- 
ding thu  debt.  The  bill  stated  also,  that  the  whole  pro* 
perty  of  Monroe,  Snow,  ^  Monroe  was  duly  assigned  to 
assignees  under  the  insolvent  act,  and  that  a  small  sum 
came  to  their  hands,  which  was  wholly  insufficient  to  dis* 
chai'ge  this  debt.  The  bill  contained  other  charges  not 
necessary  to  be  mentioned  in  this  stage  of  the  cause. 

The  answer  of  the  executors  admitted  assets,  and  that 
Clarke,  Monroe,  Snow,  <&  Monroe  were  owners  of  the 
Paiierson,  and  that  Monroe,  Snow,  i:  Monroe  were 
discharged  under  the  insolvent  act  of  Rhode-Island.  But 
it  did  not  admit,  that  the  bill  of  exchange  was  drawu  by  an 
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autborized  agent,,  bat  admitted  that  the  proceeds  thereof 
came  to  the  use  of  the  owners.  It  did  not  admit  that  the 
discharge  of  Monroe^  StiaWy  A  Monroe  was  a  valid  bar  at 
law  to  a  recoyerj  on  the  bill  of  exchange,  nor  that  thej 
were  now  insolvent  or  unable  to  pay  their  debts. 

The  depositions  of  James  Monroey  Samuel  Snow,  and 
Benjamin  Monroe^  (the  drawer  of  the  bill,)  who  composed 
the  firm  of  Monroe^  SnoWy  &  Monroe^  were  taken  in  behalf 
of  the  complainant  in  the  cause ;  and  upon  objections  being 
taken  to  their  competency  as  witnesses,  Story^  jT.  admitted 
the  depositions  of  James  Monroe  and  Samnel  SnoWy  and 
rejected  that  of  Benjamin  Monroey  the  drawer. 

A  preliminary  objection,  however,  being  taken  to  the 
want  of  proper  parties  in  the  cause,  the  argument  was 
chiefly  confined  to.  that  objection. 

Bridgham  and  Thomas  Burgessy  for  the  complainant» 
contended  that  it  was  not  necessary  to  make  Monroe^ 
SnoWy  is  Monrosy  or  their  assignees,  parties  to  the  bill* 
1.  Because  the  nisolvency  of  the  firm,  and  subsequent 
discharge,  was  a  valid  bar  to  an  action  at  law  and  in  equity 
against  them.  2.  Supposing  that  not  correct,  yet  if  jn  fact 
insolvent,  there  was  no  necessity  of  making  them  parties, 
and  they  cited  1  P.  W.  683»— 1  Harr.  ch.  Pr.  ae.—Mitf. 
311 — t  ChUty  on  Plead.  37. 

Searle  and  Burrill  for  the  respondents  contended,  that 
Monroey  SnoWy  &  Monroey  and  their  assignees,  ought  to 
have  been  made  parties  to  the  bill.  That  the  discharge  did 
not  operate  a  bar  to  the  present  cause  of  action,  and  if  it 
did,  yet  the  other  partner  had  a  right  to  their  assistance 
in  taking  the  account,  and  the  benefit  of  the  funds  in  the 
hands  of  the  assignees  ought  to  go  in  discharge  of  the  re- 
spondents, and  they  cited  1  Harr.  Ch*  Pr.  76,  ch»  3.  s.  1.-— 
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Miif.  39, 144, 220.— Bro.  Chan.  Rep.  2135.--^  Vent.  348.— 
2  Ch.  Cos.  92.— 1  Fern.  140.— 3  Atk.  406.— Hqi-  T.  Ftiu:&, 
15.-*Cowi.  Dig*.  Chancery y  3  V.  2. — 1  Conn,  on  Caniracts^ 
927.  At  all  events  the  assignees  ought  to  have  been  made 
parties. 

STORYj  J.  The  first  question  seems  to  be,  whether 
the  discharge  of  the  6rm  of  Monroe^  Snotv,  &  Monroe 
under  the  insolvent  act  of  Rhode-Island  is  a  complete  dis- 
charge of  them  from  this  debt.  The  language  of  the  insol- 
vent act  itself  (1756)  is,  that  a  discharge  under  it  shall  be 
a  perfect  discharge  **  of  and  from  all  debts,  duties,  contract?, 
and  demands,  of  everj  nature  and  kind  whatsoever,  that 
shall  be  at  that  time  outstanding  against  the  dtbtor^  debts  due 
to  th^  crown  itself  only  excepted."  And  sect.  6  provides, 
that  every  creditor  who  shall  not  prove  his. debt  before  the 
commissioners  within  the  time  limited  by  the  act,  shall  not 
be  entitled  to  have  any  action  or  suit  therefor  ^^  at  any  court 
within  this  colony,"  *'  and  that  this  act  being  pleaded 
in  bar,  shall  be  suflScient  to  bar  the  same."  By  an  act  of 
the  Legislature  of  Rhoderhland^  the  full  benefit  of  this  act 
was  allowed  to  the  firm  of  JMTonroe,  Show,  &  Monroe,  and 
the  only  exception  Was  of  debts  due  to  the  state* 
•  It  is  admitted  on  all  sides,  that  JIfonroe,  Snow^  &  Mon- 
roe have  been  duly  discharged  under  flie  act  from  all  debts, 
upon  which  it  can  operate  as  a  bar- 
It  will  be  recollected,  that  the  contract  in  controversy 
was  made  at  Batavia  with  the  complainant,  a  resident  mer- 
chant there,  and  an  alien  to  the  United  States.  He  never 
was  a  citizen  of,  or  resident  within  Rhode-Island.  The 
contract  was  to  be  executed  at  Amsterdam  in  Holland, 
and  not  in  Rhode-Island. 

/rhe  broad  question  then  is,  whether  a  discharge  under 
the  insolvent  laws  of  a  state  is  a  complete  discharge  of  alt 
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debts  and  contracts,  with  whomsoever  and  wheresoever 
contracted,  so  that  no  action  lies  therefor  in  a  court  of  the 
Untied  States  sitting  witbin  that  state. 

The  role  is  well  settled,  that  the  law  of  the  place,  where 
a  contract  is  made,  is  to  govern,  as  to  the  nature,  validity, 
and  construction  of  such  contract ;  and  that  being  valid  in 
such  state,  it  is  to  be  considered  as  equally  valid,  and  to  be 
enforced  every  where,  with  the  exception  of  cases  in  which 
the  contract  is  immoral  or  unjust,  or  in  which  the  enforcing 
it  in  a  state  will  be  injurious  to  the  rights,  the  interest,  or 
the  convenience  of  such  state  or  its  citizens. .  This  doc- 
trine is  explicitly  avowed  in  Huberus  de  conjlictu  Ugum^ 
and  has  become  incorporated  into  the  code  of  national  law 
in  all  civilized  countries.^ 

It  would  seem  to  follow  from  this  doctrine,  that  if  a  con-' 
tract  be  void  by  the  law  of  the  place  where  it  is  made,  it  is 
void  every  where,^  and  that  what  is  a  discharge  of  a  con- 
tract in  the  place  where  it  is  made,  shall  be  of  equal  avail 
in  every  other  place.* 

To  the  last  position  there  is  an  exception,  when  the  con* 
tract  is  to  be  executed  in  a  place  different  from  that  where 
it  is  made ;  for  the  law  of  the  place  of  the  execution  will 
in  such  cases  apply.' 

1  2  lam.  Ub.  1.  tU.  0. 

a  Smiih  vs.  SmUk,  2  John.  R.  2i5.^Tkompion  vs.  KeAcham,  4  Jcka.  R.  28J.— Fan 
Rayh  vs.  Van  Jndaln,  3  Cain,  R.  \54.-^milh  vs.  Buckman,  I  Ead.  e.^PcUer  vi« 
Brmn,  6  SnL  124.— /'Mftler  vs.  MeMatUr,  8  T.  R,  600.— Qinn  vs.  Ka\fe^  2  //.  BL 
£53.— 1  Smer.  TVmIe  detasaur.  ch.  4.  t.  ^.--Dig.  Ub,  6.  de  evictUmibns^CiuaregL% 
DiK.  179, per  tot.  Id.  s.'bl.—Catttregis  Disc  43,  *.  10.— Z>6cu^  RokGenuae.2A.^' 
SbrneehM  147.— Comt.  Due  130.  t.  28,  t.  33, 34. 

^Hvb.'kUittpro, 

4  £W.  ubi  tupra.-^  East.  R.  124.— Bitnvrvj  vs.  Jcndm^  2  Sir.  733,  2  H.  ML 
^.-^Metan  vs.  Fits  Jamts,  1  Bm.  Sr  Pvll,  138. 

*  ffub,  ubi  ntpra,—yan  Shaitk  w.  Edmtrd,  2  Jahk  C.  355.— BoMer  vs.  niieatan^ 
9  Mam.  Rep.  S09.— Thomson  vs.  Ketcham^  4  John.  R.  2Si.Stmth  vs.  Smilhy  2  John. 
285.— /l»Umm  VI.  Bfand,  1  BL  /Up,  258.-9.  C«3  BiOr,  1077. 


S76  RHODE-ISLAND, 

But  a6  to  the  form  of  the  action  or  the  reinedy,  bj  vhich 
a  contract  is  to  be  enforced,  a  different  rnie  prevails,  and 
it  seems  on  all  sides  coneededi  Ihat  the  recovery  mast  be 
sought,  and  ihe  remedy  pursued,  not  accordii^  to  the  lex 
loci  catUractuSf  but  according  to  the  Ux  fori**  The  only 
question,  which  seems  to  have  arisen,  is  whether  a  bar,  good 
by  the  law  of  the  place  where  the  suit  is  brought,  and  not 
where  the  contract  originated,  and  conversely,  a  bar  good 
by  the  law  of  the  place  where  the  contract  was  made,  and 
not  jvhere  the  suit  was  brought,  should  fall  within  the  rnle 
as  to  the  validity  or  as  to  the  remedy  of  the  contract.  The 
current  of  authority  is  certainly  in  favor  of  the  latter  con* 
stroction,  where  the  bar  has  been  a  prescription  or  statnte 
of  limitations ;  and  yet  strong  reasons  have  been  urged,  with 
what  force  I  will  not  pretend  to  say,  that  every  bar  which 
goes  to  the  merits  of  the  action,  and  makes  an  end  of  it, 
should  fall  within  the  rule,  that  declares  a  discharge  good  in 
the  place  of  the  contract,  equally  good  in  every  other 
place ;  and  a  bar  of  the  statute  of  limitations  is  as  much  a 
discharge  of  the  contract,  as  a  bar  of  bankruptcy.  Both 
are  positive  regulations,  which  prohibit  a  future  action,  and 
no  more.  In  each  the  original  cause  of  action  may  be  re- 
vived by  a  new  promise ;  and  yet  the  authorities  shew, 
that  a  discharge  under  the  statute  of  bankruptcy  of  the 
country  is  a  complete  bar  to  the  action  on  a  contract  made 
in  that  country  in  every  other  jucUcial/oncmJ  However, 
it  is  not  necessary  to  consider,  which  of  the  opiniona  onght 
to  prevail ;  and  it  will  be  time  enough  to  meet  this  impor- 
tant question  when  it  comes  directly  in  judgment. 

•  fluft.  ubi  ntprtL-^asaregis  Xhx,  179.  Id,  Disc,  130,  *.  33.— Aiw*  vb.  Tuffer. 
I  Cain.  Rep.  4iXL--RuggUs  vs.  KeeUr,:iJokn.  R.  268.— Pflorioa  vi.  Z>7ngAf,2  Jfaw. 
R,  84.-^fyitlft  VB.  Spinola,  2  John.  R.  198. 

•^  BaUanHne  vs.  Goldingy  cited  8  T.  R.  609.  S.  C.  cited  1  EtaL  6.— /*atfer  vs. 
Srwwi,  5  E(ut.  124.— 1  DulL  188.  W.  229.-2  Jokn.  R.  235. 
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In  order  to  clear  the  waj  for  a  more  exact 
of  the  qoefltion.at  bar,  it  .may  alto  be  neceaaarj  to  state» 
that  eyerj  atate  has  within  Ha  own  sovereigstj  an  aathorhy 
to  bifid  ttff  cititom  every  where,  so  long  aii  tbej  eontinue 
their  allegiance.  Unless,  therefore,  it  be  restrMied  hy 
coostiUitional  prohibitions,  it  may  act  upon  the  cetntracta 
made  between  its  own  citisens  in  erery  coahtry,  and  con* 
sequently  may  discharge  them  by  general  laws*  Bnt  sach 
is  not  the  operation  of  juriscKction  in  contracts  made  by  a 
citizen  with  a  foreq^er,  in  a  foreign  country.  If  in  such 
case  the  Legislature  by  positive  laws  nullify  such  contracts, 
it  is  certain  that  they  cannot  be  enforced  within  its  own 
tribunab,  but  elsewhere  they  remam  with  the  original 
validity,  which  they  had  by  the  Ux  loci  contractus.  Bnt 
if  a  statute  be  general,  without  a  direct  application  to  foreign 
contracts,  the  rule  approved  by  CasaregU  seems  proper 
to  be  adopted,  that  its  coostrndtion  shall  not  be  extended  to 
Buch  contracts.  Raiio  ut^  quia  siahOum  intdligit  sennper 
digpancre  de  contractibus  factis  intra  et  non  extra  tem- 
torium  mtum.* 

According  to  the  prindples  then,  which  have  been  stated^ 
if  this  had  been  a'contract  between  two  citizens  or  residents 
of  the  state  of  Rhode^hland^  or  a  contract  made  or  to  be 
executed  in  Bhode-hland^  the  discharge  under  the  insol- 
vent law  of  that  state  would  be  a  good  bar.*  Ought  it  to 
be  a  bar,  when  the  contract  was  made  in  a  foreign  country, 
to  be  executed  in  a  foreign  country,  and  between  parties, 
one  of  whom  was  not  subjected  to  the  jurisdiction  of  Rhode- 
Island  ?  The  circumstance,  that  the  contract  was  made  by 
an  agent,  will  not  vary  the  case,  for  the  law  of  the  place  of 

•  CsMT.  DiK.  130,  n  f4, 15^  16, 20,  22. 

•  BaUmUuu  rK  QfiUing  cited  8  T.  A.  OOO.-^oofc.  B^nk,  L.  515.— 1  £ff jf .  6.— Mfccr 
^  IftalMi,  5  Mmt,  K,  MB.— Ptftter  ti.  Bwmn,^  EasL  I2l.*-Pr««VTt.  JToore, 
1  Mm,  M.  18S. 
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the  contract  still  prevaili,  althoagh  it  be  made  throngh  am 
i^nt  actiDg  under  authority,  or  it  acquire  its  validity  onlj 
from  a  subsequent  ratification.  ^' 

It  has  been  decided,  that  where  the  contract  is  in  one 
state,  the  discharge  in  another,  and  the  suit  brought  in  a 
third  state,  the  action  is  not  barred.  ^  So  where  the  con- 
tract is  made  in  the  state  where  the  suit  is  brought,  a  like 
discharge  has  been  held  no  bar. "  Sitting  therefore  in  JMTm- 
saehttsetts  or  New-Hampshire^  I  should  have  no  diflBcultj, 
upon  these  authorities,  to  hold  the  present  discharge  no  bar 
to  a  suit  at  law. 

But  it  M  contended,  that  a  different  rule  must  prevail  ia 
the  state  courts  of  Rhode-fslandt  and  if  so,  then  also  in  the 
courts  of  the  United  States,  sitting  within  the  same  state. 

I  will  consider  this  question  in  both  respects,  and  first,  as 
to  the  state  courts  of  Rkodcrhland.  No  authority  has 
been  shewn,  that  decides  that  no  action  upon  a  foreign  con- 
tract could  have  been  maintained  in  the  state  courts.  It  is 
a  mere  inference  from  the  language  of  the  act,  which  absolves 
the  debtor  from  **  all  debts,  &c.  of  every  nature  and  kind 
whatsoever.''  But  if  the  rule  of  Casaregis  be  correct,  that 
by  the  true  construction  of  a  general  statute,  it  ought  not  to 
be  extended  to  extra-territorial  contracts,  unless  expressly 
so  declared,  the  question  recurs  with  all  its  force,  because 
it  will  not  be  pretended,  that  the  Legislature  of  Rhode-Island 
have  made  such  a  positive  provision.  The  general  rule  is,, 
that  a  discharge  of  a  contract  according  to  the  lex  loci  can-- 
trcuitfis  is  good  every  where.  The  rule  is  founded  upon 
public  convenience,  and  the  comity  of  nations.  It  would 
seem  to  follow  from  the  same  principle,  that  a  discharge 
under  the  municipal  laws  of  a  foreign  state  should  not  affect 

M  Catar.  Due.  179,  $,  63,80.  n  Smtik  vs.  SmUh^  2  Jakn.  R.  235. 

u  Pedder  ▼!.  ITc  Hoifers,  8  7.  J2.  e09.-42iiin  ▼«.  Kttf$,  2  H,  Bl.  5S3,'^mA 
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tiie  vatiditj  6f  such  a  contrAct.  I  have  not  been  able  to 
find  any  case  exactlj  in  point.  The  case  of  Lynch  fs. 
Mc  Kenny  before  Mr.  Justice  Astony  cited  in  2  jET.  B.  554, 
at  first  vievf  would  seem  to  have  an  important  bearing ;  but 
it  is  very  loosely  stated,  and  the  ground  of  the  decision 
seems  to  have  been,  that  the  bankrupt  laws  of  England 
were  adopted  in  Ireland^  and  that  the  debt  might  have  been 
proved  under  the  commission  in  England.  In  Vanraugh 
vs.  Van  Arsdalny  *'  Livingston,  J.  declared,  that  he  was 
•f  opinion,  that  a  ce^9to  banorum  under  the  laws  of  a  state, 
where  the  debtor  had  his  permanent  domicil,  ought  to 
•perate  as  a  discharge  from  his  creditors  in  every  part  of  the 
world,  i  entertain  the  most  entire  respect  for  that  opinion 
of  the  learned  judge,  the  result,  as  he  declares  it  to  have 
been,  of  much  reflection  and  research.  I  can  only  regret, 
that  he  did  not  express  the  reasons  of  that  opinion  at  large, 
which  would  have  saved  me  much  labor  and  investigation. 
In  the  case,  however,  in  which  it  wi^  delivered,  he  differed 
from  the  rest  of  the  court,  and  the  final  decision  of  the  case 
was  against  him.  The  case  of  Miller  vs.  Hall  ^*  must  have 
proceeded  upon  the  ground,  that  the  contract  was  executed 
in  Maryland ;  in  any  other  view  it  would  be  inconsistent 
with  the  other  authorities  which  have  been  cited.  In  Min- 
turn  vs.  Barber,^  the  point  seems  to  have  been  before  the 
conrt,  but  it  does  not  appear  how  far  it  affected  the  judg- 
ment of  the  court  below ;  and  in  the  appellate  court  the 
aiBrmance  seems  to  have  proceeded  on  other  grounds. 

These  are  all  the  cases,  which  I  have  met  with  on  the 
subject,  and  I  may  be  permitted  to  affirm,  without  the  impu- 
tation of  rashness,  that  the  question  does  not  seem  to  have 
been  distinctly  decided  in  any  court  in  England  or  in  the 
United  States. 

^  3C4itii.  iZ.  154.  "  1  DalLTSB.  "  1  Day.  Rep.  136. 
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It  remains  therefore  to  be  settled  upon  principle,  and  t 
cannot  but  presnmey  that  the  judicial  tribnnals  of  Rhode' 
Islandi  in  all  cases  where  a  different  rule  were  not  prescribed 
hy  their  own  Legislature,  would  adopt  the  jits  geniium  as 
io  the  construction  and  validity  of  foreign  contracts  sought 
to  be  enforced  bj  their  process. 

If  therefore  the  words  of  the  act  of  insolvency  do  not 
Becessarily  extend  (as  1  think  they  do  not)  to  foreign  con* 
tracts,  I  can  entertain  no  doubt,  that  fhey  would  adjudge 
therein  according  to  that  equity  which  the  usage  of  nations 
had  settled  and  applied.  I  hold  it  to  be  a  legitimate  infe- 
rence from  the  doctrines  already  established,  that  a  contract 
aiade  in  a  foreign  country,  and  to  be  governed  and  dis« 
Aarged  by  its  laws,  cannot  be  discharged  by  a  mere  posi* 
five  regulation  of  another  country,  to  which  the  parties  haVe 
not  bound  themselves  to  submit.  I  hold  with  Emerigony^ 
**pour  tout  ee  qui  conceme  Vordre  jttdiciare,  on  doit  suivre 
Vusage  du  lieu  ou  Von  plaide.  Pour  ce  qtn  est  de  la  decision 
du  fonds,  on  doit  euivre  en  regie  generate  les  loix  du  lieu 
6u  le  eontrat  a  iU  passie.  Ex  consuetudine  ejus  r^tonis 
in  qud  negotium  gestum  est.**  A  discharge  under  an  insol* 
▼ent  act  goes  aufond^^  to  the  merits,  and  not  a  Vordre  judi^ 
eiare^  to  the  process  or  remedy. 

'  How  far,  since  the  constitution  of  the  United  StctteSy  any 
state  can  have  a  right  to  pass  an  insolvent  law,  having  the 
effect  of  a  general  statute  of  bankruptcy,  inasmuch  as  no 
state  can  pass  '^  a  law  impairing  the  obligation  of  contracts  ;** 
And  the  United  States  are  authorized  "  to  establish  unifiMmi 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
Slaies  /'  and  if  a  state  have  such  authority,  how  far  it  cao 
constitutionally  discharge  the  debis  due  to  citizens  of  other 
states,  are  questions  of  great  magnitude,  on  which  learned 
men  have  differed,  and  I  have  formed  no  decided  opinion* 

^  Dts  Jfsurtmcts^  I  tmu  eft.  4,  t.  8. 
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Bat  admitting  the  right  to  exist,  and  to  be  exercised  ip 
die  fttHest  extent,  it  will  deserve  farther  consideration, 
whether  the  eonrts  of  the  United  StcUes  are  bound  to  en- 
force against  foreigners  or  citizens  of  other  states,  rightfidly 
siring  therein,  the  full  eSect  of  a  bar  of  this  nature. 

It  is  true,  that  the  judiciary  act  of  24th  September,  1789, 
eh.  20,  sect*  34,  has  provided,  that  except  where  the  con- 
stituf ion,  treaties  or  statntes  of  the  United  Stcttes  shall  other- 
wise provide,  the  laws  of  the  several  states  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in  the  courts  of 
the  UnUed  States^  in  cases  where  thej  applj.  But  the 
laws  of  the  states  are  to  be  regarded  only  as  rules  of  de- 
cisionf  and  not  as  exclusive  or  peremptory  injunctions.  If 
a  state  were  to  declare,  that  no  action  should  lie  upon  a 
contract  entered  into  by  a  citizen  thereof  with  a  foreigner 
or  a  citizen  of  another  state,  under  any  circumstances  what- 
ffoever ;  or  if  a  state  were  to  declare,  that  interest  reserved 
upon  such  a  contract,  if  good  according  to  the  law  of  the 
place  of  that  contract,  should  be  void,  it  would,  I  think,  be 
difficult  to  admit,  that  such  laws  would  be  of  paramount 
aothority  in  the  courts  of  the  United  States.  A  more 
striking  case  would  be  a  policy  of  insurance,  on  which  the 
right  to  recovery  should  be  perfect  by  the  law  of  the  state 
where  it  was  made,  upon  the  merits,  and  jet  which  by  the 
law  of  the  state  where  the  suit  was  brought,  would  be  void, 
or  receive  a  different  construction  from  loci^l  ordinances^ 
There  must  then  be  some  limitation  to  the  operation  of  this 
clause,  and  I  apprehend  such  a  limitation  must  arise  when* 
ever  the  subject  matter  of  the  suit  is  extra-territorial.  In 
controversies  between  citizens  of  a  state,  as  to  rights  derived 
under  that  state,  and  in  controversies  respecting  territorial 
interests,  in  which,  by  the  law  of  nations,  the  lex  ret  sitc^ 
governs,  there  can  be  little  doubt,  that  the  regulations  of 
the  statute  must  apply.     But  in  controversies  affecting  citi* 
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ftefis  of  olher  states,  and  io  no  degree  arising  firom  local 
regulations,  as  for  iostance,  foreign  contracts  of  a  commar* 
cial  nature  ;  1  think  that  it  can  hardly  be  maiotained,  that 
the  laws  of  a  state,  to  which  thej  have  no  reference,  how-^ 
ever  narrow,  injudicious  and  inconyenient  thej  may  be,  are 
to  be  the  exclusive  guides  for  judicial  decisioD.  Saqh  a 
construction  would  defeat  nearly  all  the  objects,  for  which 
the  constitution  has  provided  a  national  court.  Until  I 
should  be  instructed  by  the  higher  court,  that  I  was  bound 
to  pronounce  in  such  cases,  contrary  to  the  acknowledged 
principles  of  national  comity,  and  to  acknowledge  mere  mu- 
nicipal rules  as  the  law  of  the  court,  I  should  haVe  little 
hesitation  in  affirming,  that  a  discharge  under  the  insolvent 
law  of  Rhode-Island  was  not  a  discharge  of  the  contract  in 
the  present  suit ;  and  that  it  is  not  a  case,  in  which  the  law 
of  the  state  is  to  be  exclusively  regarded,  as  the  rule  of 
decision.  I  have  not  dwelt  iipon  the  inconveniences  of  a 
contrary  construction,  though  I  hardly  know  a  case,  in  which 
the  argument  ab  inconvenienti  could  more  pointedly  apply* 
It  would  enable  the  state  Legislatures  by  local  regulations; 
to  dry  up  the  sources  of  the  federal  jurisdiction,  and  anni- 
hilate public  as  well  as  private  credit ;  it  would  set  the  citi- 
zens of  the  different  states  in  array  against  each  other,  and 
enable  a  fraudulent  debtor  to  retreat  into  another  state,  and 
there  by  a  formal  surrender  of  his  property,  and  a  settled 
residence,  to  set  at  defiance  the  claims  of  all  his  absent  and 
honest  creditors.  If  the  cause  rested  upon  this  single 
ground,  I  should  be  happy  to  give  the  parties  an  opportu- 
nity to  settle  this  important  question  in  the  highest  tribunal. 
But  it  is  contended,  that  whether  the  discharge  of  Blonroe^ 
Snow^  ^  Monroe  be  or  be  not  a  complete  bar,  they  and 
their  assignees  ought  to  have  been  made  parties  id^  the  pre* 
sent  suit.  Let  us  consider  this  point.  It  is  a  general  rule, 
that  every  person  interested  in  the  subject  matter  should 
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be  made  a  partj  to  the  bill*  ^''  Therefore,  where  there  is 
a  joint,  or  joint  and  several  contract,  it  is  laid  down  that  the 
pluntiff  must  bring  each  of  the  debtors  before  the  court. 
The  reasons  assigned  for  the  rule  are,  that  the  debtors  are 
entitled  to  the  assistance  of  each  other,  in  taking  the  ac- 
'  cooot,  and  to  mutual  contribution  upon  excess  of  payment 
bejond  their  respective  shares.  But  where  the  reasons 
cease,  the  rule  ceases  also,  and  therefore,  if  the  demand  be 
admitted,  and  there  can  be  no  eflectual  contribution  from 
the  other  parties,  it  is  not  allowed  to  prevail ;  ^  and  in  cases 
of  joint  and  several  contracts,  the  rule  itself  has  not  stood 
without  contradiction.  ^  The  rule  has  been  relaxed,  where 
the  parties  before  the  court  were  the  only  solvent  persons, 
and  admitted  the  debt ;  *  where  the  absent  party  was 
beyond  the  process  of  the  court ;  '^  and  where  he  stood  in 
the  situation  of  a  mere  surety ; "  though  it  might  be  other- 
wise, if  he  were  a  co-surety.** 

It  is  also  a  general  rule,  operating  by  way  of  exception 
on  Ae  former,  that  no  one  need  be  made  a  party,  against 
whom,  if  brought  to  a  hearing,  the  plaintiff  can  no  have 
decree.  Therefore,  on  a  bill  by  creditors  or  purchasers 
against  the  assignees  of  a  bankrupt,  it  seems  now  settled 
that  the  bankrupt  himself  need  not  be  made  a  party,  though 
it  was  formerly  otherwise.  ■• 

Let  us  now  apply  these  rules  to  the  present  case.  The 
bill  is  brought  to  charge  the  executors  of  a  deceased  part- 
ner, having  assets,  with  a  joint  debt,  which  at  law  survived 
against  the  firm  of  Monroe,  Snotv,  <j&  Monroe.  The  ground 

"  Jfy.  PL  Ck.  145.--CMgi.  PI  Ck.  33,        "  Jf«to  vi.  /«*»n,  3  Atk.  406. 

»•  ColUnt  Ti.  Oriffiik,  2  P.  JViU.  3I3.-5.  C.  2  Eq.  Jbr.  188,  pL  2. 

»  3  Jtk.  406.— 2  Didc.  738. 

«  Pre.  Ch.  93,—Dttment  vb.  WalUm,  2  Atk.  510.  ^  ?  Atk.  406. 

»  Angtniein  vs.  Clttrk,  2  DicktrCs  Rep.  738. 

«*  2  Tvrfu  32,-3  P.  mil  311,  iwte  I.-^ollet  ti.  WdlMw,  2  Bro.  Re?  2CT. 


of  equitable  interference  is,  that  the  svrviving^  partners  are 
certificated  inaolyenta ;  and  whatever  may  have  heea  the 
doobts  as  to  this  branch  of  chancery  jurisdiction  in  former 
times,  it  has  been  gradually  settled,  and  is  now  placed  be- 
yond all  controversy.  * 

In  cases  where  a  suit  is  brought  against  executors  ois 
other  grounds^  it  seems  clear,  that  the  rule,  that  all  sur- 
vivbg  co-obligors  should  be  parties,  in  general  prcvaih-* 
Shall  it  be  permitted  to  prevail,  where  no  relief  can  be 
givenn^nst  the  co-obligors  ?  Shall  a  certificated  bankrupt, 
who  is  a  surviving  partner,  be  joined  with  the  executor,  al* 
though  no  remedy  can  be  effectually  had  in  the  suit  against 
him  ?  No  authority  has  been  adduced  exactly  in  point. 
The  case  of  A^hurat  vs.  Eyre,  in  2  Atk*  51,  was  supposed 
%^  first  to  support  the  affirmative ;  but  it  is  very  clear,  upon 
a  farther  examination  of  that  case,  as  corrected  in  3  Atk* 
341,  that  no  such  question  could  have  occurred,  as  the 
parties  appear  all  to  have  been  solvent.  There  is  obvious- 
ly a  mistake  in  what  is  imputed  to  Lord  Hardwickt  in 
speaking  of  this  case  in  3  Atk.  406. 

In  no  case,  where  relief  has  been  sought  against  the  re» 
presentatives  of  a  deceased  partner,  on  the  ground  of  bank- 
ruptcy of  the  surviving  partner,  have  I  been  able  to  dis* 
cover,  that  the  bankrupt  himself  or  his  assignees  have  been 
made  parties.  On  the  contrary,  if  the  reports  can  be  reUed 
on  as  evidence,  the  bill  has  been  uniformly  against  the  re- 
presentatives alone.  This  very  silence  in  cases  so  strenu- 
ously and  ably  argued,  affords  a  strong  presumption  of  the 
practice  and  the  law  of  the  court.     There  seems,  indeed, 

»  LoM  VI.  WUHmhu,  2  Fern.  242.— JETMefc  vs.  PmievaU  1  P*  W.  682.-^V»pvii 
v«.  Vau^ant  2  Aik.  dl.—Biskap  vs.  Chmrck,  2  Fez.  101,  371.— Damei  vs.  Ciw,  3 
Fftr.  jr.  2n.—Tkomu  v«.  Fnuer,  3  Far.  jr.  399.~Bttni.vi.  Bum,  ZVtf.jr.  573.— 
Sltfkaum  vs.  Chtmdl,  3  Va,  jr.  566. 

at  2  rent.  Sit— 3  A(k.  406. 
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good  reason  wbj  they  should  not  be  made  partieB»  because 
the  bankrupt  niaj  plead  hk  certificate  in  bar  without  farther 
answer,  and  the  assignees  are  bound  to  apply  the  property 
in  their  hands,  according  io  the  course  of  distribution  pre- 
scribed by  the  law  and  the  court,  among  the  <5reditor8  who 
prove  their  debts  under  the  commission.  They  hare,  there* 
fore,  no  interest  in  the  case  stated  in  the  bill,  and  do  not  fall 
within  the  principle  of  the  rule  as  to  parties.  If,  indeed,  it 
appeared  that  there  was  a  surplus  in  the  hands  of  the  as- 
signees beyond  the  sum  necessary  for  payment  of  all  other 
debts,  perhaps  equity  would  interpose,  and  in  some  shape 
require  an  application  to  that  fund  io  aid  of  the  executors* 
As  to  the  objection,  that  the  executors  in  this  way  would 
be  deprived  of  all  assistance  in  taking  the  account,  and  of 
contribution,  it  may  be  answered  that  they  may  file  a  cross 
bill,  and  avail  themselves  of  all  legal  evidence  in  their  de- 
fence, and  the  right  of  contribution  does  not  concern  the 
plaintiff.  It  is  res  inter  alios  acta*  I  am  therefore  well 
satisfied,  upon  the  reason  of  the  thing  and  the  psactice,  that 
if  the  certificate  of  Jtfonroe,  SnoWf  Ss  Monroe  had  been  a 
valid  discharge,  neither  they  nor  their  assignees  need  have 
been  made  parties. 

But  it  is  not  necessary  absolutely  to  decide  this  point, 
because  there  is  another  view  of  the  subject,  which  is  fatal 
to  the  bill  in  its  present  shape.  In  order  to  maintain  the 
jurisdiction  of  this  court,  it  is  necessary  that  the  bill  should 
charge  an  absolute  discharge  or  insolvency  of  Monroe, 
Snow,  &  Monroe.  I  am  of  opinion,  that  no  such  discharge 
is  shewn ;  and  in  the  bill,  there  .is  no  allegation  that  they 
were  at  the  filing  of  the  bill  actually  insolvent.  Nothing 
can  be  more  clear,  than  that  if  they  were  liable  at  law,  and 
able  to  pay,  the  present  bill  could  not  be  sustained.  It  is 
perfectly  well  settled,  that  equity  will  not  lend  its  aid  to 
reach  assets  in  the  bands  of  executors,  when  a  complete, 
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adequate,  and  effectual  remedj  esiata  at  hw  ag^init  snrviv* 
ing  solvent  partnen.*  The  bill,  therefore,  does  not  con* 
tab  an  allegation,  which  ii  now  material,  and  the  answer 
denies  the  present  insolvency. 

Whether,  if  the  bill  did  charge  such  insolvency,  and  it 
were  admitted  or  proved,  it  would  become  necessary  and 
proper  to  make  the  insolvents  or  their  assignees  parties  to 
the  suit,  I  ^ve  no  opinion.  If  the  parties  raise  the  qnes* 
tion,  it  will  deserve  and  receive  the  deliberate  consideration 
of  the  court. 

After  the  judge  had  intimated  his  <qpinion,  the  piabtiffH 
counsel  moved  for  leave  to  amend  their  bill,  and  also  to 
■uke  new  parties,  if  it  should  be  deemed  advisairie,  and  the 
cause  was  continued  for  this  purpose  to  the  next  term. 


Leave  to  §meni. 


^  Heon  ?i.  Cotdtntm^  1  Bn^  JR^  27. 


Mr 


CIRCUIT  COUBT  OP  THE  UNITED  STATES, 

SPRING  CIRCUIT, 

IVEW-RAlCVSHniB^  HAT  TERM^   18l3»  AT  POftTSVOUTH. 


5  JOSEPH  8T0&T,  AflodateJoitiGeortfaeSivfeDeCovl 
•srou  ^  j^jjj^  ^  SHERBURNE,  District  Judce. 


Unitsd  States  vertm  John  McNkal. 

IfaiiiDdictiiMDtdiaifetbepeijaiytobeeoiiiiuttedaft  the  CSreuit  Court,  ]id4 
OB  the  19tb  day  of  May,  and  the  record  shew  the  court  to  have  beea  held  ob 
the  20th  day  of  Max,  the  ▼aiiance  is  &taL 

Indictment  for  perjurj«  The  perjurj  was  assigned  in 
swearbg  at  a  trial,  before  the  Circuit  Court  of  the  United 
StaieSy  holden  at  PortsnunUhy  on  the  19tfa  day  of  May, 
A.  D.  1811,  that  one  Thomas  Wilson  was  not  a  man  of 
trath,  but  was  reputed  and  considered  as  a  man  of  bad 
character,  as  to  speaking  truth,  and  was  not  believed ;  and 
that  his  word  was  not  taken  nor  belieyed  among  his  neigh- 
bors. 

On  producing  the  record  of  the  trial,  it  appeared  that 
the  Circuit  Court  was  first  holden,  in  that  year,  on  the  20th 
day  of  May,  the  Idth  day  of  May  bebg  Sunday. 

The  Court  held  the  Tariance  fttal,  and  the  defendant  was 
acquitted. 


Humphreys  for  the  United  States. 
Mas^  and  Webster  for  the  defendant. 
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SPRING  CIRCUIT, 

UASSACHUSETTS,  HAT  TERM,  1813,  AT  B08T0K* 


J  JOSEPH  STORV,  Asiociate  Justice  of  the  Saprene  Court. 
BsroEi  J  j^jj^  DAVIS,  Diftrict  Judge. 


Unitko  States^  IN  error,  vem»  Natbanikl^Thompsoit  &  al. 

A  bond  giveo  for  the  payment  of  duties  iirthe  alternative  required  by  the  act  of 
March  2, 1799,  ch.  128,  is  discharged  by  pcfformaBee  of  either  part  of  the 
oooditioa  at  the  dectioo  of  the  obligor,  althoogh  the  sum  oamed  in  the  coodi- 
tioD  be  less  than  the  duties. 

s. 

No  avermeBt  is  admisaihlft  to  contradict  the  terms  of  a  written  instaanent 

JLhe  original  action  was  brought  in  the  District  Court  ef 
Mainef  on  a  custom-house  bond  given  to  secure  the  payment 
of  duties.     The  bond  was  in  the  common  form,  with  a  pe- 
naltj  of  {7000,  upon  condition  to  be  void  upon  the  payment 
of  $3500,  or  the  amount  of  duties,  to  be  ascertained  as  due 
and  arbing  on  certain  goods,  imported  into  the  District  of 
Kennebunkt  on  the  2d  of  July,  1812.     From  the  pleadings 
in  the  case  it  appeared,  that  double  duties^  (under  the  act  of 
1  July,  1812,  ch.  112,)  were  payable  on  the  goods,  amonnf- 
ing  to  $6168  3^.    That  the  defendants  on  the  day,  on  which 
the  bond  became  due,  paid  to  the  collector  of  the  district  the 
single  duties  amounting  to  $3084  1 8,  and  tendered  to  the  col- 
lector the  farther  sum  of  $415  82,  making  together  $3500, 
in  discharge  of  the  condition.     The  tender  was  refused. 
The  pleadings  in  the  court  below  termbated  in  a  demurrer> 
•n  which  judgment  was  given  for  the  defendants^ 
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Lee^  District  Attorney  of  Maintf  for  the  UnUed  SMes, 
contended  that  the  bond,  being  in  the  form  prescribed  bj 
the  statute,  the  defendants  could  not  talce  advantage  of  the 
altematire  condition)  ^to  avoid  the  payment  of  the  duties 
payable  by  law. 

Dane^  for  the  defendants.  The  condition  being  in  the 
disjunctive,  the  obligors  have  an  election  to  perform  either 
part,  and  by  such  performance  are  discharged  from  the  pen- 
alty.* They  have  elected  the  first  part  of  the  alternative, 
viz.  the  payment  of  ^3500,  and  have  virtually  performed 
it.     This  is  admitted  by  the  pleadings. 

The  plaintiff's  replication  to  the  defendant's  plea  is  bad 
for  two  reasons.  1.  It  is  double.  2.  The  main  averment 
contains  new^  matter,  and  does  not  stand  with  the  bond. 

As  to  duplicity,  the  first  averment  of  intention  in  the 
bond,  which  is  matter  of  law  belonging  to  the  court,  is  coup- 
led with  another  averment  of  fact,  viz.  of  an  error  in  insert* 
ing  the  sum. 

As  to  the  main  averment,  it  is  inadmissible.  No  aver« 
ment  can  be  good  that  varies  or  contradicts  the  contract. 

The  same  rules  of  construction  and  pleading  are  applica* 
ble  when  the  sovereign  is  obligee,  as  in  any  other  case. 
The  statute  giving  the  election,  the  obligor  can  avail  him- 
self of  it  against  the  state,  as  well  as  against  an  individual. 

The  statute  laying  the  double  duties  passed  on  the  1st  of 
Jnly,  the  day  before  the  bond  was  executed.  If  there  was 
any  mistake  then  in  inserting  single  instead  of  double  du- 
ties, it  was  a  mistake  of  law,  not  of  fact. 

Leij  in  reply.  The  replication  admits  only  that  the 
^3084  17  were  in  part  payment  of  $3500.    If  the  replica- 

1  Laugkkfri's  ease,  5  Co.  TZ—Laytm  vs.  IHtrce^  Doug,  IS.^Baakdrn.  Basket 
Z  iM  2Ql.~^f  tnm'iif  tow  n.  Emr,  Cro,  EL  306,630. 
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tion  be  doable,  daplicity  can  onij  be  taken  edvaatiqge  of  en 
tpecial  demurrer. 

The  forfeiture  having  accmedi  the  ri^t  to  elect  is  lo«t» 
The  replication  statea  the  error  to  have  been  by  inaertii^ 
too  small  a  sum,  which  error  the  demurrer  admits* 

If  the  replication  and  plea  be  both  bad,  then,  die  decb- 
ratio*  bemg  good,  judgment  must  be  for  the  (daintilT* 

i 

STORYf  J.  deliTcred  the  opinion  of  the  court* 

The  principal  question,  which  has  been  argued  at  the  bar, 
is,  whether  the  defendants  were  entitled  to  the  benefit  of  the 
alternatives  stated,  so  as  to  discharge  the  bond  by  a  compli- 
ance with  either.  The  District  Attorney  has  contended 
in  the  negative,  and  has  argued,  that  the  intention  of  the  bond 
having  been  to  secure  the  payment  of  all  the  duties  due  on 
the  goods,  it  cannot  be  discharged  by  the  payment  of  a  lesa 
sum. 

As  the  acts  for  the  collection  of  duties  are  public  acta, 
the  court  are  bound  to  take  notice  of  their  provisions*  The 
present  bond  appears  to  be  taken  in  the  form  prescribed  by 
the  act  of  the  2d  of  March,  1799,  ch.  128,  sect.  2,  which 
expressly  requires  all  bonds  for  the  payment  of  duties  to  be 
with  a  disjunctive  condition,  viz.  to  pay  a  specific  sum,  or 
the  amount  of  duties  to  be  ascertained  to  be  due  and  arismg 
on  the  goods  imported.  It  follows,  therefore,  that  no  con- 
struction of  the  condition  can  be  admitted,  which  in  the  face 
of  the  words  destroys  the  legal  effect  of  the  alternatives. 

By  the  general  rule  of  law,  if  the  condition  of  an  obliga- 
tion be  in  the  disjunctive,  it  may  be  discharged  by  the 
performance  of  either  of  the  enumerated  acts  at  the  elec- 
tion of  the  obligor,  for  the  condition  is  for  his  benefit*' 
An  exception  to  the  rule  is,  where  the  parties  have  saved 
the  election  to  the  other  party.    It  cannot  be  successfully 

Ptane,  Dwg,  15.*I«i«Mm'«  one,  5  Co.  22. 
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argued,  that  tlKb  m  daetion  is  in  this  case  reserved  to  the 
UwUed  State$.  It  is  dbtinctlj  admitted,  that  flie  UnUti 
8tat€$  cannot  under  any  Gireiunstance»  be  entitled  to  more 
than  the  amonnt  of  duties  ;  and  this  wonld  seem*  to  residt 
from  the  iwoTiMons  of  the  65  sect,  of  the  act  of  1790*  If 
therefore  the  specific  som  had  been  greater  than  the  amomit 
of  the  duties,  the  Uniied  States  coidd  not  hare  been  entided 
to  elect  snch  sum ;  and  if  it  be  less,  it  is  impossible  to  con« 
tend,  that  the  rule  of  constroction  is  to  change  with  the  in* 
crease  or  diminution  of  the  sum,  and  not  bj  the  terms  of  the 
condition.  In  the  nature  oS  the  case,  therefore,  iB  arising 
vnder  the  laws  for  the  collection  of  duties,  there  is  nothing 
to  raise  an  implication  in  favor  of  an  election  in  the  United 
States*  On  the  other  hand,  the  words  of  the  condition  are 
expressly  in  favor  of  an  election  by  the  obligors.  '<  If  the 
obligors,  or  either  of  them,  their  heirs,  &c<  shall  and  do,  on 
or  before,  &c.  pay  the  sum  of  $35Wj  or  the  amount  of  tha 
duties,''  &c.  are  the  words  of  the  condition.  Plainly,  there« 
fore,  it  is  at  their  option  to  do  either,  and  if  either  be  done^ 
it  is  a  discharge  of  the  bond. 

But  it  is  suggested,  that  the  bond  is  to  be  considered  as 
a  bond  with  a  single  condition  for  the  payment  of  duties. 
To  this  we  answer,  tiiat  such  a  construction  is  repugnant  to 
the  alternative  terms  of  the  condition,  and  is  therefore  utter* 
ly  inadmissible. 

It  is  averred  by  the  United  States  in  their  pleadings,  that 
the  bond  was  executed  to  the  United  States^  to  secure  tfie 
just  and  true  amount  of  duties  accruing  upon  the  imported 
goods,  and  that  the  sum  of  ^3500  was  erroneously  inserted 
in  said  condition,  instead  of  the  true  amount  of  duties,  viz« 
{6168  35. 

'  What  is  the  true  intent  and  meaning  of  a  written  instru* 
ment  is  not  matter  of  intrinsic  averment,  but  in  cases,  where 
there  is  no  latent  ambiguity,  depends  on  the  instrument  It* 
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uS£.  And  «a  avermeiit,  that  the  sum  stated  ia  the  coadkioif 
it  enroDeously  inserted  for  another  sum,  is  inadmissible  upon 
the  general  ground,  that  it  contradicts  the  langui^e  of  the 
c<mdition* 

Whatever  might  have  been  the  intentions  of  the  parties^ 
we  can  only  decide  upon  their  acts,  and  not  upon  their  in- 
tentions abstracted  from  their  acts.  We  construe  this  in- 
strument precisely  as  we  should,  if  it^ere  between  indivi- 
duals, and  it  would  be  highly  dangerous  to  adopt  a  diflferent 
rule* 

On  the  whole,  we  entertain  no  doubt,  that  tiie  bond  was 
discharged  by  the  performance  of  either  part  of  the  diqnnc* 
tive  of  the  condition,  and  the  judgment  must  -be  aflEumed. 
The  United  States  are  not  however  without  remedy  against 
the  defendants  for  the  difference  between  the  sum  paid  and 
the  duties  due* 

judgment  qgirvMd, 

Q*  Blake  and  Silas  Lu  for  the  United  Stages. 
jY.  Dane  for  the  defendants* 


Vmrin  States,  PLAiNTirrt  iir  xaaoa,  vertus  Ignatius  Webiss,  js. 

The  proTiidoittof  theaoth  sect  of  the  act  oTS  March,  1799,  ch.  128,  apply  to 
all  vessels  arriving  at  a  port,  whether  the  arrival  be  voluntaiy  or  by  stren 
of  weather,  or  the  port  be  the  intended  port  ofdiscbaige  or  not. 

i  HE  original  action  was  debt  for  j^lOOO,  the  penalty  jut)- 
vided  by  the  30th  sect,  of  the  collection  law,*  for  not 
making  the  report  required  thereby  within  twenty-four 
hours  after  arrival  of  any  vessel  from  a  foreign  port.  The 
nature  and  grounds  of  the  defence  set  up  in  the  case  will 
appear  in  the  opinion  of  the  court. 

I  4U.S,  L.  327. 
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•    SITORY,  J*    The  iin^  qaeition  urinkag  out  of  the 
sf  exeeptioM  in  this  case  depends  upon  the  true  conBtrnc<* 
tion  of  the  SSth  sect  of  the  act  of  2d  March,  1 799,  ch.  1 88. 

The  District  Judge,  in  effect,  held  that  the  pfovisionf 
of  this  section  did  not  applj  to  any  vessel  arriying  from  a 
fera^  port  at  a  port  of  the  UniUd  SiaieSf  where  the  arri- 
val was  (tOTo,  necessity,  and  net  of  choice ;  and  there  waft 
BO  intention  to  make  such  port  a  port  of  delivery  of  any 
part  of  the  cargo.  The  attorney  for  the  UniUd  SkUta  con^ 
tends,  that  this  opinion  is  erroneous. 

It  is  admitted,  that  the  langof^e  of  the  section  is  suffi- 
ciently dHnpreheasire  to  embrace  cases  of  inroluntary,  as 
well  as  of  Tolnntary  arrivd.  And,  unless  a  more  Iknited 
construction  urise  from  the  context  and  purview  of  the 
oct,  it  is  the  duty  of  the  court  to  give  &U  effect  to  the  lan- 
guage. Whatever  may  be  the  hardship  or  inconvenience 
of  the  decision,  it  cannot  authorize  the  court  to  interpose 
'limitations,  where  the  Legislature  have  shewn  no  such  inten- 
tion ;  and  it  will  be  for  the  wisdom  of  the  Legislature  to 
relax  the  rigors  of  the  law,  if  public  or  private  mischiefs 
grow  out  of  its  extensive  appKcability. 

I  have  examined,  with  care  and  deliberation  all  the  sec- 
tions of  the  act,  which  have  been  cited  in  the  argument  to 
illustrate  the  section  under  consideration ;  and  the  result  of 
my  judgment  is,  that  there  is  nothing  to  extract  the  present 
case  from  its  operation.  I  have  no  doubt  that  the  section 
.was  designed  to  apply  to  every  case  of  the  arrival  of  a  ves- 
sel from  a  foreign  port  at  any  port  of  the  Uniied  SiiUes^ 
where  the  original  destination  was  to  the  United  States. 

By  recurring  to  the  preceding  sections,  particularly  the 

S5th  and  26th  sections,  it  will  be  found,  (bat  when  the 

•Legislature  designed  to  apply  any  provimon  to  cases  only, 

where  the  arrival  should  be  at  the  port  of  destination  and 

dkcharge,  the  language  expressly  so  limits  it.     Thus,  the 

VOL*  I.  50 
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seconcl  manifest,  to  be  produced  to  the  officers. of  the  cns^ 
foms,  is  limif eel  lo  the  vessel's  ^'  arrival  within  the  limHi  of 
any  district  of  the  United  States,  in  which  the  cargo,  or  %nj 
part  thereof,  is  intended  to  be  discharged  or  landed."  The 
27th  sect,  prohibits  the  voluntary  unlading  of  any  goods, 
unless  duly  authorized  by  the  proper  officer  of  the  cus^ 
toms,  after  the  arrival  of  any  vessel  within  a  district  of  the 
United  States.  The  29th  section  prohibits  the  departure 
of  any  vessel  after  her  arrival  within  a  district  of  the 
United  States,  unless  to  proceed  on  her  way  to  some  more 
interior  district,  before  report  and  entry  shall  be  made  to 
the  collector  of  some  district  of  the  UnUed  States.  There 
can  be  no  doubt,  that  these  sections  are  ap[riicable  to  all 
arrivals,  be  they  from  choice  or  from  necessity*  Then 
comes  the  SOth  sect.,  in  no  part  of  which  can  I  discern  an  in- 
tention to  except  the  case  of  an  arrival  at  a  port,  which  is  not 
the  port  of  destination  or  delivery,  or  which  is  songht  from 
necessity  and  not  from  choice.  The  object  seems  to  be,  to 
limit  the  times,  within  which  the  reports  shall  be  made  to  the 
officers  of  the  customs,  in  order  to  ensure  the  security  and 
execution  of  the  revenue  system.  If  the  vessel  remain 
twenty«four  hours,  the  first  report  is  to  be  made ;  and  if 
she  remain  forty-eight  hours,  the  second  report  is  to  be 
made,  in  the  manner  prescribed  by  the  act. 

If  the  construction  contended  for  by  .the  defendant's 
counsel  be  adopted,  it  will  follow,  .that  the  30th  sect,  can 
never  apply  to  any  arrival,  except  of  a  vessel  destined  for 
the  particular  port,  at  which  she  arrives.  It  cannot  apply 
to  any  vessel  having  an  ulterior  destination  of  her  whole 
cargo,  however  long  she  may  remain  in  another  port. 
How  can  we  reconcile  this  construction  with  the  provi- 
sions of  the  32d,  d3d,  and  34th  sections  ?  These  sec- 
tions are  equally  as  applicable  to  cases,  where  Ibe 
whole  cargo  is  to  h^  exported  to  another  port,  whether 
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fcitign  or  domestic,  as  to  cases  of  a  partial  eKportation. 
The  language  of  the  d4th  sect,  is  exceedinglj  strong.  It 
provides,  that  before  anj  ship  or  vessel  shall  depart  from 
the  district,  in  which  she  shall  first  arrive,  for  another  dis« 
trict,  provided  sach  departure  be  not  within  fortj-eight 
hours  after  her  arrival  within  such  district,  with  goods, 
wares  and  merchandise  brought  in  such  ship  or  vessel  from 
a  foreign  port  at  place,  the  duties  whereof  shall  not  have 
been  paid  or  secured,  the  master,  &c»  shall  obtain  from  the 
eoUeclor  of  the  dutrict  a  copj  of  the  report  and  manifest 
made  by  such  master,  &c.  certified  bj  the  collector. 
What  report  and  manifest  are.  here  referred  to  ?  Plainly 
the  report  and  manifest  required  to  be  made  within  forty- 
eight  hours  by  the  30th  sect.  And  the  form  of  the  certifi- 
cate, addressing  itself  to  the  case  of  an  ulterior  destination 
of  the  whole  cargo,  states,  ^^  that  no  part  of  the  said  cargo, 
as  expressed  in  such  manifest,  hath  been  unladen  or  landed 
at  this  port." 

It  is  argued,  that  the  30th  sect,  does  not  apply  to  cases 
of  necessity,  because  there  is  another  section,^  which  pro- 
vides for  such  cases.  But  I  am  well  satisfied,  that  the  30th 
sect,  applies  only  to  vessels  originally  botmd  to  the  United 
StaieSf  and  that  the  60th  sect,  applies  only  to  vessels  ori- 
ginally bound  to  foreign  countries.  This  construction, 
if  it  require  support,  is  demonstrated  by  the  32d  sect,  and 
particularly  by  the  proviso  of  that  section.  And  so  far 
firom  forming  an  exception  to  the  provisions  of  the  30th  sect, 
the  00th  sect,  evidently  requires  the  same  report  to  the  col- 
lector within  forty-eight  hours,  in  cases  of  arrival  from  ne- 
cessity or  stress  of  weather,  as  is  required  by  the  act  in 
other  cases. 

It  is  farther  argued,  that  this  construction  of  the  30th 
sect,  is  unreasonable,  because  it  will  prevent  vessels  in  many 

2  TAcSOAMce. 
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rases  from  sailing  with  fbe  first  favorable  wind,  wben  the 
collectors  reside  at  a  distance  from  the  port,  at  which  the 
vessels  arrive.  Admitting  the  hardship  to  exist,  it  certain- 
ly forms  no  solid  objection  to  the  construction  of  the  act, 
however  proper  it  might  be,  if  addressed  to  the  discretioB 
of  the  Legislature. 

It  has  been  urged  with  quite  as  much  force,  that  the  con- 
struction of  the  defendant's  counsel  would  open  a  door  to 
the  grossest  frauds  upon  the  Uniied  States*  Vessels  rai^ 
come  into  a  port  under  the  cover  of  necessity,  and  remahi 
there  as  long  as  they  pleased^  withoat  any  adequate  means 
of  detecting  illegal  traffic,  or  ensuring  a  faithful  payment  of 
duties* 

On  the  whole,  as  I  cannot  perceive  any  sufficient  ground, 
on  which  to  rest  an  exception,  in  the  face  of  the  positive 
language  of  the  act,  I  am  of  opinion  that  the  section  equally 
applies,  whether  the  arrival  be  from  necessity  or  from  choice, 
and  whether  the  port  be  or  be  not  the  port  of  destina- 
tion or  delivery  of  the  whole  or  any  part  of  the  cargo*  The 
consequence  is,  that  the  judgment  of  the  District  Court 
must  be  reversed ;  and  conformably  to  our  opinion  in  the 
ease  oi  United  States  vs.  SawyeVf  a  new  trial  must  be  had 
at  the  bar  of  this  court. 

I  confess  that  I  have  come  to  this  conclusion  with  some 

reluctance,  from  the  great  respect,  which  I  entertain  for  the 

learned  judge,  who  presides  in  the  District  Court,  and  also 

from  having  been  of  counsel  against  the  United  States  in 

several  causes  of  a  similar  nature,  where  I  felt  the  full  force 

of  the  embarrassments,  to  which  this  rigorous  construction 

will  in  some  instances  unavoidably  lead. 

Jvdgment  reversti. 

O.  Blake  for  the  United  States. 
William  Prescott  for  the  defendant* 
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Unitxo  States,  in  irkoHy  vemu  Aba  Mato« 

Pmiltief  awfar  the  anbaifo  act  of  Otii  JaniMfy,  1808,  eh.  8,  are  to  be  sued  for 
wiUiio  thethMliiaHed  bf  thetCatDteof  linilBliooBordOth  April,  1790,  ch« 
9 ;  and  not  by  ilieaet  of  2d  March,  1799,  ch.  128,  sect  89,  or  the  act  26th 
March,  1804,  cb.  40. 

Debt  for  a  peoaltj  under  the  embargo  law  of  1808.  The 
defendant  pleaded, — Ist,  the  general  issue ;  2d}  the  statute 
limiting  prosecutions  for  any  fine  or  forfeiture  under  any 
penal  statute  to  two  years  from  the  time  of  committing  the 
offence.*    To  this  plea  there  was  a  demurrer  and  joinder. . 

STORY,  J.  The  question  on  this  record  is,  whether  the 
limitation  of  the  32d  sect,  of  the  act  of  30th  of  April,  1790, 
ch.  9,  be  applicable  to  an  action  of  debt,  brought  to  recover 
a  pecuniary  penalty,  under  the  3d  sect,  of  the  act  of  9th  of 
January,  1808,  ch.  8. 

Since  the  case  of  Adams  ts.  WoodSy^  which  I  confess, 
at  first,  struck  my  mind  as  going  a  great  length  in  construc- 
tion, it  must  be  considered  as  settled  law,  that  an  action  of 
debt  for  a  penalty  arising  under  a  statute  previously  or  sub- 
sequently enacted  is  within  the  purview  of  that  section. 
'  {t  is  contended,  however,  on  the  part  of  the  United 
States,  that  the  present  case  is  extracted  from  that  section, 
by  the  direct  provisions  of  the  6th  section  of  the  act  of  9th 
of  January,  1808,  ch.  8,  or  of  the  3d  sect,  of  the  act  of  26th 
of  March,  1804^  ch.  40. 

The  latter  section  provides,  that  any  person  or  persons, 
guilty  of  any  crime  arising  under  the  revenue  laws  of  the 
United  StcUes,  or  incurring  any  fine  or  forfeiture  by 
breaches  of  the  said  laws,  may  be  prosecuted,  &c.  at  any 
time  within  five  years  after  committing  the  offence  or  incur- 
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ring  the  &ne  or  forfeiture.  It  is  argued,  that  the  pretent  is 
a  case  arising  under  the  reve^iue  laws  of  the  United  States, 
and  that  in  an  enlarged  sense,  these  ^ords  embrace  ail  laws, 
where  any  fine  or  forfeiture  accrues  to  the  goTernment*  I 
have  no  difficulty  in  rejecting  this  construction,  as  it  would 
draw  within  its  grasp  every  crime,  to  which  a  pecuniary  fine 
or  forfeiture  attaches  by  law,  of  whatsoever  character  it 
might  be  ;  and  I  might  add,  that  not  a  single  law  inflicting 
a  forfeiture  would  escape  its  comprehensive  power.  The 
true  meaning  of  "  revenue  laws''  in  this  clause  is,  such  laws 
as  are  made  for  the  direct  and  avowed  purpose  of  creating 
and  securing  revenue  or  public  funds  for  the  service  of  the 
government.  No  laws,  whose  collateral  and  indirect  ope- 
ration might  possibly  conduce  to  the  public  or  fiscal  wealth, 
are  within  the  scope  of  the  provision.  The  argument  on 
this  head  therefore  utterly  fails. 

The  principal  difficulty  undoubtedly  arises  from  the  lan- 
guage of  the  6th  sect,  of  the  act  of  9th  of  January,  1808* 
That  section  declares,  that  all  penalties  and  forfeitures,  incur- 
red by  force  of  that  act,  shall  be  sued  for,  recovered,  distri- 
buted and  accounted  for  in  the  manner  prescribed  by  the  act 
of  the  2d  of  March,  1799.  The  latter  act,  in  the  89th  sect., 
after  providing  for  the  suing  and  recovering  of  all  penalties 
and  forfeitures  accruing  by  any  breach  of  the  act,  declares 
that  no  action  or  prosecution  shall  be  maintained  in  any 
case  under  the  act,  unless  the  same  shall  have  been  com- 
menced within  three  years  after  the  penalty  or  forfeiture 
was  incurred. .  The  91st  sect,  then  provides  for  the  distri- 
bution of  all  penalties  and  forfeitures.  Does  the  direction, 
that  the  penalties,  &c.  shall  be  sued  for  and  recovered  in 
the  manner  prescribed  in  the  act  of  1799,  include  the  limi- 
tation, as  to  the  time,  within  which  the  suit  shall  be  brought  ? 

The  act  of  1799  is,  within  the  most  restricted  sense  of 
the  terms,  a  <^  revenue  law,"  and  therefore  the  clause  limit- 
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ing  the  suits  and  prosecutions  to  three  years  is  repealed  by 
ibe  act  of  1804. 

If  there  had  beeii  no  act  limiting  the  time,  within  which 
prosecutioos  on  penal  statutes  should  generally  be  brought, 
there  would  have  been  considerable  force  in  the  argument, 
that  the  limitation  of  the  act  of  1799  was  intended  to  be  em* 
braced  in  the  6th  sect,  of  the  act  of  1808,  for  the  reason 
stated  by  the  court  in  Adams  ts.  Wooda^  that  it  would  be 
utterly  repugnant  to  the  genius  of  our  laws,  to  allow  such 
prosecutions  a  perpetuity  of  existence.  The  argument  is 
weakened  by  the  existence  of  such  general  limitation,  by  a 
consideration  of  the  temporary  nature  and  objects  of  the 
act  in  question,  and  by  the  fact  that  the  limitation  of  the  act 
of  1799,  wasy  as  to  cases  within  that  act,  completely  repeal- 
ed. Can  it  for  a  moment  be  believed,  that  the  Legislature 
meant  to  revive,  as  to  the  embargo  laws,  a  limitation  which 
had  no  legal  existence,  as  to  any  other  law  ?  The  language 
employed,  in  its  natural  and  ordinary  import,  does  not  re- 
quire such  a  construction,  but  is  satisfied  by  the  exposition, 
that  the  penalties  were  to  be  sued  for  and  recovered,  with 
costs,  in  the  name  of  the  United  States^  and  to  be  distribu^ 
ted  and  accounted  for,  as  in  the  91  sect,  of  the  act  of  1799. 

I  do  not  feel  at  liberty,  upon  slight  grounds,  to  disturb 
the  opinion  of  the  District  Court,  and  to  lake  away  the 
benefit  of  what  may  be  called  a  general  statute  of  repose 
and  amnesty,  which  the  Legislature  has  deemed  sufficiently 
extensive  for  the  public  security  in  all  but  its  revenue  laws% 

G.  Blake  for  the  United  States. 
B»  Whilman  for  the  defendant. 
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Unitbd  States,  in  ereor,  versus  William  Carltok.    From  the 

District  of  Maine. 

It  ■  OTor  for  the  coort  io  dedare  a  questJon  of  law  to  be  a  quation  of  bet. 
▲Ithoagb  aa  enors^pear  OQ  the  ree(»d»  yet,  if  io  distliict  pleadings,  a  coo^lelA 
bar  it  iheini  to  the  action,  the  jadgmen^  must  be  aflBrmed. 

STORYy  J.  delivered  the  opinion  of  the  court. 

What  constitutes  an  importation  is,  when  all  the  facts  are 
giTen,  a  question  of  law.  Under  the  circumstancea  of  the 
present  case,  the  judge  in  the  court  below  ought  to  have  in- 
fitructed  the  jurj,  at  what  time  the  importation  in  point  of 
law  took  place,  so  as  to  attach  the  right  to  duties  thereon, 
if  thej  belieyed  the  evidence ;  and  not  have  left  the  whole 
fts  a  matter  of  fact  for  their  consideration.  There  was  er* 
ror,  therefore,  in  deciding  that  it  was  a  m^re  question  of 
fact  proper  for  the  consideration  of  the  jurj,  as  the  judge 
below  seems  to  have  held.  I  say  "  seems  to  have  held,*' 
for  the  language  is  singularly  obscure,  and  can  have  no 
otter  rational  interpretation.  This  error  would,  in  genera], 
be  a  sufficient  ground  for  a  reversal  of  the  judgment. 

But  it  appears  from  the  pleadings,  (on  the  technical  ac- 
curacy of  which  we  give  no  opinion,)  that  the  defendant, 
on  the  day  the  bond  became  due,  tendered  the  full  sum  con- 
tained in  the  alternative  of  the  condition  of  the  bond,  in 
discharge  thereof.  This  we  have  held,  in  the  United  States 
vs.  ThompsoUf  to  be  a  legal  discharge  thereof;  and  as 
therefore  in  no  event  could  the  Untied  States  have  had 
judgment  on  the  facts  admitted  by  the  pleadings,  we  are 
bound  to  affirm  the  judgment,  notwithstanding  the  error  in 
the  opinion  of  the  court. 

Judgment  affirmed. 
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Tbb  ScHooffSR  Sallt  and  Cakgo,  J08IAH  Dajta  &  AL.  Claihavts. 

Tndiog  ifHh  the  eoony.    Case  of  vkrieDt  toipieioos. 

Achiai  in  the  pritt  oomt  ihoiild  always  be  by  the  owaer,  if  wittm  the  jorit- 

diction. 
Farther  proof  is  aever  allowed  to  a  party,  who  is  goHlyof  firand,  or  of  iDesal 

coodttct    It  is  granted  only  to  boaestigDoraoce  or  fliMtaka 
On  farther  proo^  the  affidavits  of  the  capton  are  admisnUe  evidence  without  a 


Where  a  claim  is  ngected,  the  claimant  is  liable  to  petyall  expenses  whieh 
haveaccraedinGooseqoeDceofhisciaim;  hot  not  such  as  arise  Ibthecaose 
iadepeodently  of  it 

Of  the  clerk's  fees,  manhal*s  fees,  and  custody  fees :  what  allowable,  and  when 
a  charge  oo  the  property. 

STORVj  J.  The  schooner  Sally  and  cargo  were  cap- 
tured as  prize  hy  the  privateer  DromOy  Frederick  Slocomh 
commander,  at  Cape  Split  Harbor  in  the  Distric  t  of  MaUie^ 
on  the  28th  of  November^  1812,  for  an  alleged  trading 
with  the  enemf.  From  the  papers  brought  into  the  regis- 
try and  the  depositions  in  preparatory,  it  appears,  that  tho 
schooner  was  licensed  for  the  coasting  trade,  and  was  at 
Elastport  in  the  fore  part  of  November,  1812,  and  cleared 
out  from  that  place  for  Boston,  on  the  16th  of  the  same 
month,  having  on  board,  according  to  the  manifest  sworn  to 
by  the  master  before  the  collector,  a  cargo  consisting  of  five 
hundred  bushels  of  salt.  The  only  papers  found  on  board 
were  the  enrolment  and  license  for  the  coasting  trade*  And, 
although  it  appears  from  the  examination  of  the  master  that 
lie  had  a  bill  of  lading  on  board,  and  also  a  letter  of  instruc- 
tions from  the  shippers,  neither  of  them  were  produced 
by  him,  and  the  instructions  are  yet  withheld  from  the  view 
•f  the  court. 

The  real  cargo  on  board  is  nearly  three  thousand  bushels 
•r  salt 

roh*  I.  ^1 
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The  clajm  for  the  cargo  is  made  by  Brigham  and  Btg^ 
tloWf  as  agents  for  Messrs.  DanOf  Wheeler  and  Bartlett^  of 
Efutportj  the  asserted  owners,  who  are  citizens  of  the  l/tii- 
ted  States.  And  the  claim  for  the  schooner  is  made  by  the 
master,  in  behalf  of  the  asserted  owners,  Messrs.  Thomas 
Waiscoat  and  Reuben  Cousins^  of  Ederiy  in  the  District  of 
Mainey  who  are  also  citizens  of  the  United  States.  Reu^ 
ben  Cousins  was  the  mate  of  the  schooner  during  her  voy- 
age. And  although  he  left  her,  for  no  assigned  cause,  a(^ 
ter  the  capture,  he  has  been  admitted,  through  great  indul- 
gence, to  give  his  deposition  in  preparatory. 

I  cannot  but  notice,  that  the  ship  and  cargo  are  both 
claimed  by  agents  of  the  owners,  although  the  owners  are 
themselves  citizens  of,  and  resident  within  the  state  of  Mas^ 
sachusetts.  I  cannot  approve  of  this  practice.  In  all  cases 
where  it  is  practicable,  it  is  the  duty  of  the  owners  to  claim 
in  person,  or  at  least  to  annex  their  own  affidavit  to  the 
special  facts  stated  in  support  of  the  claim.  There  is  great 
danger  from  a  diiSerent  coarse  ;  it  Iead»  to  the  substitutioft 
of  the  oaths  of  mere  uniniOTmed  agents,  who  can  in  general 
testify  onty  to  their  belief,  instead  of  the  oaths  of  the  par- 
ties, who  are  conversant  with  the  facts,  and  have  the  most 
weighty  responsibility  attached  to  their  conduct.  There 
is  yet  less  reason,  in  the  case  before  the  court,  for  the 
claim  of  that  part  of  the  schooner,  which  is  owned  by  IZetf- 
ben  Cousins*  He  is  on  the  spot,  and  ought  to  have  made 
his  own  personal  claim  r  and  I  am  utterly  at  a  loss  to  con* 
jecture,  upon  fair  grounds^  why  his  bterests  should^  in  pre- 
ference, have  been  entrusted  to  the  common  agency  of  the 
master. 

Upon  the  hearing  of  the  cause  in  the  District  Court,' the 
learned  judge,  on  account  of  the  extraordinary  difikrence 
between  the  manifest  and  the  real  cargo  on  board,  the  nature 
of  the  voyage  in  the  immediate  vicinity  of  the  British  do* 
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ttimoiiB,  and  other  suspicioas  circumstances,  directed  far- 
ther proof  to  be  inade>  by  plea  and  proof*  This  solemn 
mode  of  proceeding,  so  seldom  resorted  to,  was  of  itself 
calculated  to  excKe  the  utmost  diligence  of  all  the  parties 
in  interest.  **  Plea  and  proof,'^  sajs  Sir  William  Scott^^ 
*'in  an  awakening  things  it  admonishes  the  parties  of  the 
difficulties  of  their  situation,  and  calls  for  all  the  proof,  that 
their  case  can  supply."  It  was  therefore  to  be  expected, 
that  the  claimants  would  have  given  the  most  plenary  and 
circumstantid  account,  bj  competent  testimony,  of  the 
actual  loading  of  the  whole  cargo  at  Eastportt  and  the  most 
explicit  denial  of  an  intercourse  with  the  British  provinces. 
How  far  this  most  just  expectation  has  been  realized,  I 
shall  have  occasion  By  and  by  to  consider. 

Whether  the  present  was  a  ease,  in  which  farther  proof 
ought  to  have  been  allowed,  it  does  not  become  necessary 
now  to  decide,  because  no  exception  has  been  taken  to 
the  allowance  ;  otherwise,  perhaps,  it  might  have  admitted 
of  great  question,  how  far  a  party  would  be  entitled  to  set 
up  his  own  illegal  conduct  as  a  title  to  farther  proof.  The 
role  adopted,  and  as  I  apprehend  now  firmly  established, 
that  no  person  shall  be  permitted,  in  the  prize  courts,  to 
found  a  claim  to  property  upon  any  act,  which  is  illegal  and 
reprobated  by  the  law  of  the  country,  applies  with  stronger 
force  to  a  case  requiring  farther  proof.  Such  an  indulgence 
is  allowed  to  honest  mistake  or  negligence,  but  never  to 
fraud  or  illegal  conduct. 

In  the  examinations  in  preparatory,  the  master  has  not 
given  his  testimony  in  a  manner  entitling  him  to  extraordi* 
nary  credit.  He  contents  himself  with  general  statements 
of  facts,  respecting  which  he  must  be  presumed  to  have 
accurate  knowledge.  He  says  **  he  cannot  recollect  the 
iday  precisely,  on  which  he  sailed  from  Passamaqttoddjfy 

la  the  MagnuSy  I IM.  31. 
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the  iMt  cletmg  p^f^  but  it  was  between  the  16di  and  28tli 
ef  November*"  He  cleared  out,  aa  hia  manifeat  ahewa,  on 
the  161h  of  November^  and  he  waa  cqptared,  aa  he  bimaelf 
decfaurea,  on  the  9Sth  of  NoTomben  Surelj  a  man  ordinarily 
hitent  upon  dedaring  the  exact  truth  could  not  have  dealt  in 
auch  vague  and  ambignona  tetma  reapectnig  facta»  of  which  a 
Inaater  of  a  vessel  cannot  be  presumed  ignorant.  He  atatea 
alao,  that  the  cargo  **  waa  all  put  on  board  betwixt  the  14th 
and  16th  of  November,''  **  that  the  whole  of  said  ladmg  waa 
put  on  board  at  one  port,  at  the  time  before  atated,"  and 
**  aome  of  it  was  taken  from  the  stores  of  the  ahtpper^,  in 
Eastporiy  and  the  reat  from  a  lighter  or  schooner  sent  bjf 
ike  skipper$  alongside  the  Sally.'*  He  admits  that  the 
cause  of  capture  was  the  great  difference  between  the  carg9 
and  the  manifest. 

The  mate  is  not  more  explicit,  as  to  the  time  of  the  sail* 
ing  on  the  vojage.  He  saya  that  the  acho6ner  aailed  from 
Eagtpari  between  the  15th  and  26th  of  November  :  and  as* 
to  the  other  facts,  he  concurs  with  the  master. 

There  are  great  difficulties  in  reconciling  this  testimony 
with  the  papers  in  the  cause.  If  on  the  16th  of  Novemb^ 
the  whole  cargo  of  salt  was  on  board,  whj  was  it  not  includ- 
ed in  the  manifest  f  It  is  impossible  to  contend,  that  the 
maater  did  not  know  the  difference  between  five  hundred 
and  three  thousand  bushels.  He  was  bound  to  know  the 
quantity  on  board ;  and  he  was  guilty  of  the  grosaeat  de- 
parture from  truth,  if  the  whde  cargo  waa  then  actqdly  on 
board.  He  deliberately  applied  to  the  custom-house  for  a 
clearance,  delivered  a  manifest  of  his  cargo,  and  made  oath 
ta  the  verity  thereof.  What  then  is  the  court  to  believe  ? 
The  solemn  asseveration  of  the  master,  made  at  the  time  of 
his  clearance,  of  facts  then  within  his  admitted  knowledge, 
which  he  had  then  no  inducement  to  conceal  or  deny,  or 
his  examinations  taken  when  he  has  become  materially  in- 
terested to  gloss  over  the  tranaactions  of  hb  voyage  and 
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to  give  eolor  to  his  former  condact  ?  I  confeBS  that  I  am 
fttroDgly  ioclioed  to  leao  in  favor  of  the  former.  But  it  is 
BuiBcieDt  if  the  master  has  so  coodocled  himself,  as  to  take 
away  all  reasonable  credit  from  his  assertions*  He  ^is  so 
necessary  a  witness,  that  if  he  be  completely  discredited  or 
brought  into  disrepute,  a  case  must  be  very  clear  of  all 
enemy  contamination,  not  to  be  weighed  down  by  his  pre- 
varications,  especially  when  his  counsel  can  support  the  in- 
nocence of  his  present  statements,  only  by  admitting  his 
palpable  contravention  of  the  laws. 

By  the  act  for  the  regulation  of  the  coasting  trade,'  the 
master  of  every  vessel  engaged  in  the  coasting  trade  be- 
tween ports  of  the  same  state,  and  having  on  board  goods 
of  foreign  growth  or  manufacture  exceeding  ^800  in  value, 
is  required  to  subscribe  and  deliver  to  the  collector  of  the 
customs  a  duplicate  manifest  of  his  whole  cargo,  attiated  by 
hie  oath,  under  a  penalty  of  j^lOO.  And  if  the  value  be 
less  than  $800,  he  is  required  to  have  on  board  a  manifest 
€>f  his  cargo,  under  the  penalty  of  $40,  and  the  forfeiture  of 
all  foreign  goods  on  board,  which  are  not  included  in  the 
manifest. 

I  must  take  the  vafaie  of  the  present  cargo  of  sadt  to  have 
exceeded  |f800;  it  was  therefore  necessary  to  have  obtain- 
ed a  ekarance  from  the  custom-house :  and  this  could  only 
be  done  by  delivering  a  duplicate  manifest  of  the  whole  car- 
go, according  to  the  act. 

Upon  the  supposition  of  the  whole  cargo  being  Jaden  at 
JEastportf  it  has  been  attempted  to  excuse  the  conduct  of 
the  maater,  by  evidence  tending  to  shew,  that  it  has  been  a 
common  usage  at  that  place,  to  obtain  a  clearance  of  foreign 
goods  not  liable  to  duties  at  the  custom-house,  under  a 
manifest  grossly  varying  from  the  real  cargo.  One  witness 
states,  that  he  has  presented  manifests  of  cargoes  of  salt, 

'  Jd  ^  18  Jl^.  1793,  eh.  8,  sect.  14  and  18. 
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from  five  hundred  to  one  thousand  bushels^  which  hav^ . 
generallj  measured  from  four  thousand  to  five  thousand 
bushels.  Another  witness  (and  these  two  are  the  onlj 
witnesses  to  the  point)  states  his  belief,  that  it  is  the  prac- 
tice for  vessels  to  clear  out  from  Eastpori  with  salt,  with-, 
out  paying  much  regard  to  the  exact  quantity,  frequentij 
carrying  a  larger  number  of  bushels  than  are  cleared  out^ 
and  that  the  collector  is  not,  to  his  knowledge,  scrupulous; 
OS  to  the  exact  quantity  shipped. 

It  is  hardly  necessary  to  observe,  that  the  attempt  to 
establish  a  usage  in  contravention  of  law,  must  ever  be  a 
difficult,  if  not  an  impracticable  task.  Such  a  usage  can 
never  have  a  legal  existence,  and  if  it  derive  effect  from  the 
connivance  or  negligence  of  public  officers,  it  deserves  the 
most  severe  reprehension.  If  indeed  the  revenue  officers 
of  this  district  can  be  laid  asleep,  I  trust  and  hope  that  the 
law  has  yet  vigor  enough  to  awaken  them  for  their  slumbers, 
and  to  dispel  the  dream  of  imagined  security  from  the  vio- 
lators of  its  precepts.  But  there  is  not  a  shadow  of  evi- 
dence to  establish  any  such  usage.  The  practice  of  one 
or  two  persons,  to  falsify  their  own  solemn  oaths  by  eva- 
sions of  the  laws,  cannot  be  admitted  to  establish  a  general 
presumption,  that  all  persons  so  conduct  themselves.  It- 
might  as  well  be  contended  that  the  existence  of  proofs  of 
frequent  smugglmg  established  the  position,  that  the  whole, 
mercantile  community  indulged  in  the  odious  practice.  I 
hold  myself  bound  to  reject  all  presumptions  iu  favor  of  the 
party,  who  claims  protection  from  illicit  conduct ;  and  if  a 
reasonable  presumption  arise,  from  other  circumstances  in 
the  case,  of  a  trade  with  the  enemy,  I  shall  feel  little  diffi- 
culty in  applying  it  pro  scdule  l^s. 

From  the  geographical  situation  of  Eastportf  we  M 
know  that  it  is  within  the  immediate  vicinity  of  the  British 
provinces.    It  is  scarcely  removed  more  than  two  or  three 
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miles,  and  tbe  dividing  waters  are  common  to  both  nations. 
It  is  asserted  by  tbe  claimants,  that  salt  at  Eastport  is  not 
wortb  more  tban  from  twenty-tbree  to  twenty-five  cents  per 
bushel,  and  at  Boston  it  is  said  to  be  worth  fifty  cents  per 
bashel.  The  temptation,  therefore,  to  illegal  intercourse 
was  great,  and  the  opportunity  every  way  favorable.  If 
the  whole  cargo  was  taken  on  board  at  Bktstporty  what  pos- 
sible inducement  could  there  have  been  to  conceal  the  real 
quantity  at  the  custom-house  ?  None  has  been,  and  I  pre- 
sume no  honest  one  could  be  suggested.  That  a  part  of  the 
cargo,  about  five  hundred  bushels,  was  actually  taken  on 
board  at  that  port,  seems  conceded  on  all  si(}es ;  and  if  the 
intention  were,  under  cover  of  this  circumstance  and  the 
supposed  irregularity  of  the  custom-house,  to  complete  the 
cargo  by  commerce  with  the  enemy,  the  conduct  of  the 
master  was  precisely  what  it  should  have  been.  He  was 
at  liberty  to  make  a  truce  with  his  conscience,  and  if  de^ 
tected,  to  shield  him  without  scruple  under  the  protection 
of  an  infraction  of  the  municipal  regulations  of  his  country. 

Upon  the  original  hearing,  the  case  was  so  pregnant  with 
difficulties  and  suspicions,  that  it  called  loudly  for  farther 
proof  of  the  most  unquestionable  and  explicit  nature. 
What  has  been  produced  ?  The  mere  loose,  general  and  in- 
accurate affidavits  of  witnesses,  who  testify  that  salt  was 
laden  on  board  the  schooner  at  Eas'fport,  partly  from  a 
wharf,  and  partly  from  a  schooner  alongside  of  the  Sally. 
This  is  not  denied.  It  is  remarkable  that  not  one  witness 
speaks  of  the  quantity,  and  every  word  of  the  testimony  is 
perfectly  consistent  with  the  supposition,  that  five  hundred 
bushels  only  were  laden  there.  There  is  obviously  in  the 
wording  of  the  affidavits,  an  intention  to  avoid  tbe  statement 
of  any  precise  quantity.  This  is  not  alL  The  claimants, 
who  were  upon  the  spot,  have  not  given  their  own  affida- 
vits, as  to  the  quantity.  .  They  have  furnished  no  accounts 
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of  purchases,  and  no  vouchers.  From  the  circumslancei 
relied  on  of  the  lading  of  a  part  of  the  cargo  from  a  schoon- 
er,  it  is  obvious  that  there  must  then  have  been  a  recent 
purchase  of  (hat  part  of  the  cargo ;  yet  no  account  of  the 
quantity  of  the  purchase  is  produced. 

Farther:  Where  was  the  iSfa%  between  the  16th  and 
the  28th  of  November,  the  day  on  which  she  was  captured  ? 
No  account  whatsoever  is  given  of  her ;  a  perfect  silence 
reigns  over  this  part  of  the  case  ;  and  yet,  considering  the 
place  of  capture,  and  the  direct  plea  and  allegation  of  a 
trade  with  the  enemy,  it  was  of  the  last  importance  to  es* 
tablish  the  whole  course  of  her  voyage.  The  master  and 
the  mate,  notwithstanding  their  original  examinations  were 
taken  within  a  month  after  the  capture,  say  nothing  precise 
on  the  subject ;  and  no  attempt  has  been  made  on  the  part 
of  the  claimants  to  escape  from  the  obscurity  or  generality 
of  tbeir  statements,  by  giving  more  exact  information. 

The  court  have  a  right  to  expect  the  most  accurate  in* 
formation  from  parties,  having  within  their  own  jurbdictiOD 
the  means  in  their  own  power,  if  they  choose  to  use  them, 
for  clearing  up  every  obscurity.  They  have  not  so  dime. 
What  then  must  be  the  legal  presumption?  I  think  it  must 
unavoidably  be,  that  if  the  whole  facts  were  truly  disclosed, 
they  would  not  avail  in  favor  of  the  claimants. 

If  we  turn  to  the  affidavits  introduced  by  the  captors, 
tliere  can  no  reasonable  doubt  remain,  as  to  an  actual  tra« 
ding  with  the  enemy.  They  state  explicitly,  that  they 
saw  the  Sally  and  two  other  schooners  lying  in  Clam  Cove, 
in  the  province  of  New-Brtmswicky  about  thie  20th  of  No* 
vember,  and  a  small  black  vessel  delivering  salt  to  one  of 
them. 

It  has  been  argued,  that  these  affidavits  are  not  admissi- 
ble, because  the  captors  are  not  in  any  case  competent 
witnesses.    The  objection,  supposing  it  valid,  certainiy 
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^oas  not  appty  to  the  tettiinony  of  Williavi^  Walht  and 
Isaac  Strouif  for  they  did  not  belong  to  the  crew ;  aiid  ta- 
king their  testimoflfjr  together,  it  is  certamlj  imftfvorable  to 
the  claimants.  Tlie  testimony  dao  of  fVUliam  6illpairickf 
ah  officer  of  the  Dramo^  seems  free  from  this  objectiofi ; 
for  be  swears  that  be  had  disposed  of  all  bis  interest  in  the 
prizes  made  during  the  cruise,  and  he  may  therefore  be  con- 
Bidered  as  standing  in  the  situation  of  a  witness  ander  a  r€^ 
lease.^  Now  if  be  is  fully  credited,  there  is  complete  evi- 
dence of  a  trading  with  the  enemy ;  and  corroborated  as  h6 
is  by  Waller,  I  thmk  it  difficult  to  resist  the  beKef  of  bis 
statements* 

But  how  stands  the  objection  in  point  of  law  ?  If  it  is  to 
prevail,  it  must  be  upon  the  footing  oS  the  prize  law,  and 
not  of  the  common  law ;  for  the  latter  has,  in  general,  no 
connexion  with  the  course  of  prize  proceedings. 

It  is  a  general  rule  in  the  prize  law  of  Englortdf  (from 
which  ours  may  be  considered  to  be  derived,)  that  the  evi* 
dence  to  acquit  or  condemn  must,  in  the  first  instance,  come 
from  the  ship's  papers  and  the  preparatory  examinations  oC 
the  master  and  crew  of  the  captured  ship.  By  the  French 
law,  the  depositions  also  of  the  captors  are  admissible ;  but 
in  this  stag^  of  the  inquiry,  the  law  of  England  will  not 
suffer  them  to  be  received  ;^  and  it  is  rarely  permitted  to 
the  captors  to  produce  any  evidence,  on  account  o(  its  obvi« 
ous  tendency  to  derange  the  simplicity  of  prize  proceedings, 
which  the  court  is  at  all  times  solicitous  to  preserve.  But 
in  cases  of  pregnant  suspicion,  or  to  induce  an  order  foi^ 
farther  proof,  extrinsic  evidence  on  the  part  of  the  captors 
is  sometimes  admitted:  and  in  exercising  this  authority, 

3  An  aisignmeDt  of  prise  property  Si  gopd  at  connion  law ;  and  aftercondeouiatioa 
the  title  beoomo  by  a  retroactive  ^ftfntlon  perfect  in  the  asrigDee.  Morraugk  vf. 
Comjpu,  1  WiU.  211.  ^^ 

*  ColL  MariL  76.^TU  Dvke  f^NmcaOU^i  Meer,  CoU,  Jurid, 

VOL.  I.  52 
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no  exact  rule  can  be  laid  down,  and  the  conrf  nrast  be  gev^ 
erned  bj  a  reasonable  discretion  under  the  particular  cir- 
cumstances of  the  case.  After  an  order  of  plea  and  proofs 
,the  cause  is  always  o^n  for  evidence  to  both  parties ;  and 
in  such  cases,  and  also  on  an  order  for  farther  proof,  it  is 
clear  that  the  claimant's  own  affidavits  and  documentary 
evidence  are  admissible.  Why  not,  on  plea  and  proof,  the 
affidavits  of  the  captors,  as  to  facts  within  their  own  know- 
ledge ?  It  is  said  that  they  have  a  direct  interest  in  the 
event  of  the  suit.  This  also  is  true  as  to  the  claimants : 
and  upon  principle  I  can  perceive  no  ground  to  exclude  the 
captors'  affidavits,  which  would  not  also  apply  to  the. 
claimants. 

No  authority  has  been  produced  at  the  argument  to  show, 
that  in  cases,  where  the  enters  are  admitted  to  give  evi- 
dence on  farther  proof,  their  affidavits  are  inadmbsible. 
At  first  view  the  cases  of  the  Drie  Oebroeders '  and  Amu 
tie '  would  seem  to  sustain  the  objection.  The  common 
law  distinction,  as  to  competency  and  credit,  is  there  taken 
and  admitted.  The  controversy  was  between  persons 
claiming  to  share  as  joint  captors,  and  the  court  rejected  a 
witness  who  had  been  released,  but  still  admitted  that  he 
thought  lumself  entitled  at  law,  and  admitted  a  witness  who 
was  released,  and  yet  declared,  that  though  barred  at  law, 
he  expected  to  share  from  the  bounty  of  the  master,  if  the 
claim  succeeded.  Neither  of  these  were  cases  of  farther 
proof  granted  as  an  indulgence  to  claimants.  In  the  case  of 
the  Haaheiy  the  court,  on  the  original  hearings  refused  to 
admit  the  affidavits  of  the  captors  for  the  purpose  of  working 
condemnation,  or  at  least  to  save  the  captors  from  expensesj^ 
upon  the  ground  that  there  was  an  utter  defect  of  all  cir- 
cumstances of  suspicion  in  the  original  evidence.     Sir  W* 

«»iM.943|fMf«(«.)  •6ilf6.200,fiote(a.} 
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Scolt  said,  '*  If  I  should  accede  to  this  demand,  the  conae* 
^uence  would  be,  that  I  must  do  it  opoo  a  uniform  principle 
of  admitting  amdavits  universaUj  and  in  all  cases,  though 
there  should  be  nothing  to  excite  suspicion  in  the  original 
eyidence,  and  though  the  language  of  all  the  witnesses  is  as 
precise  as  possible.  I  can  come  to  no  such  conclusion/' 
'<  Looking  to  the  depositions  (of  the  captured)  I  am  obliged 
to  hold,  that  the  aflfidavits  of  the  captors  are  inadmissible/' 
In  the  Glierktigheily*  when,  on  the  original  hearing,  affida- 
vita  of  the  captors  were  offered  to  prove  the  destination  of 
the  ship,  Sir  W.  Scott  said,  "  Certainlj  if  the  captors'  evi- 
dence could  alone  be  taken,  it  would  be  suflBcient  to  sub« 
atantiate  this  averment,  but  the  court  is  under  the  necessitj 
of  not  taking  their  representation  aloney  and  if  that  is  posi* 
tively  contradicted,  the  court  finds  itself  under  a  dilemma, 
to  which  it  must  alwajs  expect  to  be  reduced  bj  admitting 
such  affidavits.  When  the  facts  are  positively  denied,  and 
that  denial  cannot  be  invalidated  bj  anj  adequate  means  of 
estimating  the  credit  of  the  witnesses,  there  is  no  other 
way  of  proceeding,  but  bj  laying  out  of  the  case  all  this  ex- 
trinsic matter,  and  by  recurring  to  the  original  evidence." 
The  ground  then,  on  which  these  determinations  rest,  is, 
thait  if  the  testimony  of  the  captured  is  positive  and  direct, 
and  no  circumstances  of  suspicion  intervene,  the  court, 
OB  the  original  hearing,  will  adhere  to  the  original  evidence, 
in  preference  to  extrinsic  evidence  offered  by  the  captors. 
But  it  is  net  intimated  in  either  case,  that  the  affidavits  of 
the  captors  are  inadmissible,  on  the  general  ground  of  the 
incompetency  of  the  witnesses ;  and  there  is  no  suggestion 
of  a  release. 

On  the  whole,  I  cannot  find  any  sufficient  authority, 
which  precludes  the  court  from  receiving  the  affidavits  of 
ibe  captors,  in  cases  of  farther  proof,  where  any  evidence 
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on  their  part  is  admiastble ;  and  of  facta,  which  are  within 
their  especial  knowledge :  if  suspicion  attaches  to  the  ori- 
ginal transaction,  I  see  no  reason  to  preclude  them  from  giv- 
ing testimoDj,  at  least  for  the  purpose  of  requiring  the  most 
explicit  disavowal  on  the  part  of  the  claimants.  Where 
fwther  proof  is  required,  the  captors  are  not  more  interested 
than  the  claimants.  There  is  a  foundation  laid,  at  least,  in 
the  original  defects  of  evidence,  to  call  the  vigilant  attention 
of  the  court;  and  though,  if  the  testimony  were  balanced^ 
the  court  ought  to  incline  to  the  side  of  the  claimants,  I 
can  easily  conceive  of  cases,  where  at  least  equal  cre^t 
would  belong  to  the  captors. 

I  admitted  therefore  the  affidavits  of  the  captors  to  be  read 
at  the  hearing ;  and  I  am  not  yet  satisfied  that  that  proceed-t 
ing  impugqed  any  known  rule  of  the  prize  court.*  But  I  am 
free  to  acknowledge,  that  my  present  judgment  is  not  found* 
f  d  on  the  affidavits,  to  which  the  exception  would  legally 
^pply.  Independent  of  these,  there  were  such  Tehement 
suspicions  and  mala  fides  attached  to  the  transactions,^  that 
if  they  were  not  removed  by  the  farther  proof  of  the 
olaimants,  a  condemnation  seemed  inevitable.  That  farmer 
proof  has  been  made,  and  I  have  no  hesitation  in  pronoun-; 
cing,  that  it  is  wholly  unsatisfactory  to  prove  the  innpcence 
of  the  claimants.  By  the  general  rule  of  the  prise  court, 
the  onKs  probandi  lies  on  the  claimants,  and  if  it  were 
otherwif  e  in  this  particular  case,  the  order  for  farther  proof 
would  impose  on  them  the  same  responsibility. ,  I  feel  a 
thorough  conviction,  that  I  am  doing  no  injustice  to  the 
claimants  by  declaring  the  schooner  and  her  cargo  good  and 
lawful  prize  to  the  captors,  on  account  of  illegal  traffic  with 
the  enemy. 

pecret  revenei. 


•  Tkf  Maria,  |  Rot,  340, 349,  (a.) 
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(bSCOUD  BEA&IHQ.) 

STORY,  J.  The  principal  questions  on  the  merits 
haying  been  now  disposed  of^  an  application  has  been  made 
to  the  court  respecting  the  taxation  of  the  costs  and  expen* 
tea  against  the  claimants*  The  bill^  presented  to  the  court 
Is  as  followsi  viz. 

Attorney's  fee, $25  00 

filPOSlTIONS. 

P,8tocatnb, $6  00 

8.  Lee^ 6  00 

/T^GiUpaMek, 3  00 

9F.  muur^      ...,.,  2  00 

J.  Strout^ 2  00 

19  00 

■VRVST  AHD  APPBAI8IUB1IT. 

flnrreyor's  feei«  .       .     24  00 

Manrittl's    do.      .  .       .       .  9  50 

Clerk's       do 4  00 

37  50 

Marshal's  fees  and  charges,  .       .       .       •       75  94 

Clerk's  fees,  entry,  filing,  recording,  &c.    .  25  00 

182  44 
eiwun  coiTBT,  mat,  1813. 

Gopiefp *  .       35  00 

Attonu^'s  fee,       .....       .  25  00 

Filing,  recording,  &c.  .....       25  00 

Min  Rice's  bill, 82  67 

$350  II 

The  (terns  objected  to  by  the  claimants  are,  1.  The 
clerk^s  fees  for  recording  the  proceedings,  and  for  the  copy 
thereof  transmitted  to  this  court.  2.  The  marshal  and 
clerk's  fees  on  the  sale  nnder  a  perishable  monition.  And 
3r  Mr-  jRtce'8  bill  for  dockage  and  custody. 
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It  is  the  unquestionable  rule  of  the  court,  that  the  claim* 
anta  shall  not  be  liable  for  expenses,  which  would  hare  been 
incurred  independently  of  the  interposition  of  their  claim ; 
but  for  all  charges  and  expenses,  which  grow  out  of  their 
claim^  thej  must  be  held  responsible.  On  this  ground,  the 
commissioners'  fees  for  the  depositions  taken  under  the 
standing  interrogatories,  though  not  objected  to,  must  be 
deducted ;  but  the  expenses  of  the  depositions  of  Slocomh 

and  others,  which  were  admissible  on  the  order  for  farther 

•  • 

proof,  are  properlj  chargeable.  The  siwey  and  appraise- 
ment, haying  been  made  at  the  instance  of  the  claimants,  faD 
under  the  same  consideration. 

The  objection  to  the  clerk's  fees  for  recording,  &c.  lesta 
upon  the  ground,  that  he  is  not  obliged  to  record  all  the  pro- 
ceedings  in  the  Circuit  Court ;  and,  at  all  events,  is  not 
obliged  to  record  the  eyidence.  But  however  true  the  lat- 
ter  position  may  be  under  our  practice,  as  to  causes  on  the 
instance  side  of  the  admiralty,  (on  which  I  give  no  opinion) 
I  am  well  satisfied,  that  the  clerk  is  bound  to  record  the 
whole  proceedings  in  this  court  in  prize  causes,  as  the  evi* 
dance  is  always  in  writing,  and  inseparable  from  the  allega* 
tions  of  the  parties. 

The  ship's  papers  and  preparatory  examinations  consti* 
tute  the  essential  and  indispensable  proofis  of  a  ri^t  to  ac- 
quittal or  condemnation ;  and  foreign  nations,  as  well  as  our 
own  citizens,  are  interested  in  the  preservation  of  a  perfect 
record  of  all  the  evidence  submitted  to  prize  tribunals ;  and 
I  take  upon  me  to  say,  that  such  is  the  general  practice  m 
the  admiralty  courts  of  other  countries.  It  is  not  contend- 
ed, that  the  sum  charged  by  the  clerk  is  more  than  a  rea- 
sonable compensation  for  the  labor  of  recording  the  pro- 
ceedings, and  it  roust  therefore  be  allowed,  unless  it  exceed 
the  sum  allowable  by  law. 
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At  to  tiie  feet  for  the  copj  of  the  proceedings,  it  it  a 
mere  quettion  of  fact,  whether  the  sum  claimed  bj  the  clerk 
is  to  be  allowed  or  not.  The  stat.  of  1st  of  March,  1793,  ch. 
20,  has  prescribed  the  fees  of  the  clerk  for  services  of  this 
nature,  and  the  court  is  bound  to  apply  the  regulations.  It 
will  be  easy  for  the  counsel  to  ascertain  the  amount  which 
will  become  thus  due  to  the  clerk,  and  that  sum  and  no  more 
can  be  allowed. 

As  to  the  marshal's  and  clerk's  commissions  on  the  sales 
of  the  cargo  by  order  of  court,  I  think  that,  in  general,  it 
must  be  considered  a  charge  on  the  property  itself.  It  is  a 
proceeding  adopted  for  the  benefit  of  all  parties,  and  unless 
in  very  special  cases,  should  be  paid  by  the  party,  to  whom 
the  property  is  ultimately  awarded.  Nothing  has  been 
presented  to  the  court,  to  distinguish  the  present  case  from 
the  general  rule. 

As  to  the  dockage  of  the  schooner,  I  think  it  must  be  al- 
lowed against  the  claimants,  from  the  time  of  the  interposi- 
tion of  their  claim  to  the  time  of  the  delivery  on  bail. 
This  expense  was  necessarily  incurred  for  the  preservation 
<»f  the  vessel,  during  the  litigation  of  their  claim ;  and  they 
have  not,  in  my  judgment,  entitled  themselves  to  be  relieved 
from  the  burthen.  Cases  may  occur,  in  which  it  would  be 
hi^ly  proper  to  make  this  a  charge  on  the  property. 

With  respect  to  the  charge  of  Mr.  jRice  for  custody,  the 
allowance  of  it  depends  altogether  upon  the  facts.  If  a 
person  was  actually  employed  to  take  care  of  the  schooner 
during  the  whole  time,  a  proper  compensation  for  his  servi- 
ces ought  to  be  allowed.  If  no  person  was  employed,  I 
should  not,  as  at  present  advised,  incline  to  grant  a  compen- 
tation  for  ideal  custody.  There  should  be  an  actual  super- 
intendance  over  the  property,  to  entitle  the  party  to  a  ben- 
eficial recompense*  And  even  in  cases  of  actual  custody, 
if  tkere  be  gross  negligence  or  fraud,  I  should  have  no  diffi- 
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cttltj  in  refusing  the  part^  any  compeasaticni*  Let  (h« 
captors  shew,  bj  affidavit,  whether  there  has  been  «ij  ac» 
tual  custody,  and  what  would  be  a  reasonable  compensa* 
tion.  ^If  actual  custody,  with  competent  diligence,  be 
shewn,  I  shall  allow  the  item  against  the  claimants,  as  this 
is  not  a  case  entitling  them  to  a  ver j  farorabie  consideration 
in  this  court. 

Savc^e  for  the  captors. 
Hubbard  for  the  daunants. 


The  Pritatker  Momtoombrt,  Holtos  J.  BasEDf  CdHMASDEa*  iter* 
sui  The  Schooner  Betsey,  William  Toviro,  lats  uastsA. 

If  io  a  prise  eaase,  the  daimuit  appeal  aod  desert  hb  ^peal^  Uic  CSrant  Godrt 
any  aflinB  the  decree  of  the  Diitrict  Gcwrt,  with  oocti. 

On  trial  of  this  cause  in  the  District  Court  on  a  prise  alle* 
gation,  one  George  Mordan  claimed  $50(^  part  of  the  cargo 
of  the  said  schooner,  as  Ins  property ;  and  after  a  fidl  hear- 
ing, the  judge  rejected  the  claim  and  decreed  tlie  same 
money  good  and  lawftil  priaie  to  the  ci^tors^  From  which 
decree,  the-elaimant  interposed  an  appeal  to  this  conrt,  and 
having  failed  to  enter  or  prosecute  his  appeal. 

Pitman^  Jun.  for  the  captors,  by  petition,  prayed  tte 
court  to  affirm  the  dcfcree  of  the  comrt  befow,  with  costs. 

STORY,  J.  As  by  the  Slst  sect,  of  the  judicial  act  oC 
24th  September,  1789,  ch.  20,  appeals  from  the  District 
Court  must  be  prosecuted  at  the  next  Circuit  Court  heU 
after  pronouncing  the  decree,  il  is  clear  that  this  appeal 
must  be  pronounced  to  be  deserted.    The  only  fpiestioii  is 
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whether  the  principal  cause  shall  be  remitted  to  the  District 
Court  tor  final  proceedings,  or  the  decree  shall  be  affirmed 
in  this  court.  On  examination  of  the  authorities  and  con* 
sideration  of  the  peculiar  organization  of  this  court,  I  am 
satisfied  that  on  failure  of  the  appellant  to  enter  and  prose- 
cute his  appeal,  the  appeal  maj  be  pronounced  to  be  de- 
serted, and  the  principal  cause  remitted  to  the  court  below 
for  final  proceedings  ;  and  in  such  case  the  taxation  of  the 
costs  may  be  retained  in  the  Circuit  Court,  or  directed  to 
be  made  in  the  court  below  ;  or  the  appellate  may  produce 
the  record  and  hare  (he  principal  cause  retained  here,  and 
upon  a  hearing  ex  parte,  claim  an  affirmation  of  the  original 
decree  with  costs.  The  appellate  may  therefore  elect  to 
proceed  as  he  may  deem  most  for  his  interest.  I  under- 
stand that  an  affirmation  of  the  decree,  in  cases  like  the 
present,  has  been  an  unquestionable  practice  of  this  court. 

Decree  nffirnud^  vaUk  eofts,, 

* 

CvmmingB^  SpragtiCf  and  Pitman  for  the  captors. 


JiABB  Swift,  AoMiNisTiiAToa  or  William  Ross,  vemu  Stepbbn 

HaTBAWAT  AffD  JOBN  W.  ROSSBLL. 

If  a  debtor  deposit  money  for  his  creditor  with  a  third  perBOfi,  and  the  creditor 
assents  thereto,  or  gives  the  depositary  a  new  credit  upoa  the  fixrtiog  of  such 
deposit,  the  origiiial  debtor  ii  discharged. 

7  HE  action  was  brought  to  recover  the  sum  of  $3431  87, 
alleged  to  be  due  on  balance  of  account  from  the  defendants 
to  the  intestate. 

On  the  trial,  it  appeared  that  the  defendants  were  com- 
mission merchants  at  New-York,  and  the  action  was  brought 
to  recover  the  balance  due  on  a  sale,  made  by  them,  of  two 
thirds  of  the  ship  Neptune  belonging  to  the  intestate.     The 
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sale  was  made  on  the  Ist  of  Febroary,  A.  D.  1810,  od  a 
credit  of  four  and  six  months,  and  notes  were  given  by  the 
purchasers  accordinglj.  On  the  16th  of  Maj,  1810,  the 
defendants  dissolved  their  partnership,  and  due  notice  was 
given  thereof  in  the  gazettes.  John  W,  Russell,  on  the 
dissolution  of  the  firm,  was  constituted  the  agent  for  settle- 
ment of  all  the  partnership  concerns,  and  immediately 
formed  a  new  partnership  with  his  brother  Oilberi  Russell^ 
under  the  firm  of  John  W.  and  Gilbert  Russell.  The  notes 
were  put  into  the  hands  of  the  new  firm  and  collected  by 
them,  and  duly  credited  in  the  account  of  the  administrator ; 
and  due  notice  was  given  to  htm  of  all  these  facts.  In  Sep- 
tember, 1810,  he  drew  a  bill  on  the  new  firm  for  part  of 
the  money  so  collected,  which  was  duly  paid.  The  resi- 
due remained  in  the  hands  of  the  new  firm  until  they  failed 
in  the  spring  of  1811.  There  was  considerable  evidence 
in  the  cause,  to  shew  an  express  assent  and  acquiescence 
on  the  part  of  the  administrator  to  the  money  remaining  in 
the  hands  of  the  new  firm. 

STOJRF,  J,  in  summing  up,  stated  to  the  jury,  that  if 
they  were  satisfied,  that  the  notes  were  originally  lodged  in 
the  hands  of  J.  <&.  G.  Russell  with  the  assent  of  the  ad- 
ministrator ;  or  if  afterwards  he  assented  to  the  collection 
of  the  money  by  them,  or  voluntarily  left  the  money  in  their 
hands  and  ratified  their  proceedings,  the  firm  of  Russell  S 
Hathaway  were  discharged  from  all  responsibility.  If  a 
creditor  know  that  his  debtor  has  lodged  money  in  the  hands 
of  a  third  person  for  his  account,  and  he  assents  to  the  pro- 
ceeding, or  gives  a  new  credit  to  such  person  on  the  foot* 
ing  of  such  deposit,  the  original  debtor  is  completely  dis^ 
charged. 
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The  jurj  found  a  rerdict,  without  difficulty,  for  the  de- 
fendant, Hathaway.  Rassellj  the  co-defendant,  did  not 
appear,  and  was  defaulted.  The  court  ordered  a  general 
judgment  to  be  entered,  that  the  plaintiff  should  take  noth<- 
ing  by  his  writ. 

IF.  Sullivan  and  Harrison  G.  Otis  for  the  defendant 
Hathaway. 

W.  Prescotl  for  the  plaintiff. 


9auvwl  Msckbr  &  AL.  vemu  Lvtrkr  Wusoif. 

A  grant  or  anignment  of  ch&ttels  u  valid  at  common  law  between  the  parties, 
without  actual  deltvery  of  the  chattels,  and  the  property  passes  immediate^ 
ootheesectttioDofthedeed.  But,  as  to  creditors,  the  title  is  not  perfect, 
unless  possessioQ  accompanies  and  follows  the  deed. 

Want  of  possession  is  evidence  of  fraud. 

If,  at  the  time  of  the  transfer,  the  property  was  without  the  country,  possessioQ 
must  be  taken  within  a  reasonable  time  after  its  return,  or  the  grant  will  be 
held  fraudulent. 

Property  in  the  hands  of  a  third  person,  having  a  lien  thereon,  i>not  attachable 
in  a  suit  against  the  general  owner;  but  if  the  depositary  waive  his  lien,  the 
olyection  does  not  lie  in  the  moath  of  the  general  owner. 

If  chattels  are  sold  on  an  execution,  the  regularity  of  such  sale  cannot  be  coo- 
tested  by  mere  strangers. 

Notice  of  an  assignment  of  chattels  in  a  judgment  creditor,  where  possession  has 
never  been .  taken  under  the  assignment,  does  not  affect  the  right  of  the 
sheriffor  the  creditor  to  seize  the  property  in  execution,  aa  the  property  of 
the  assignor. 

1  HIS  was  an  action  of  trover,  brought  by  the  plaintiffs 
against  the  defendant,  who  was  a  deputy  sheriff  of  the  coun- 
ty of  Bristol^  for  the  conversion  of  a  parcel  of  sugars,  alle- 
ged to  be  the  property  of  the  plaintiffs. 

At  the  trial,  the  facts  proved  or  admitted  were  as  fol- 
lows. Jacob  Shoemaker  and  Charles  R.  TraverSy  of  Phil- 
adelphia, being  in  failing  circumstances,  on  the  6th  of  De- 
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cember,  ISM,  made  an  asstgnment  of  their  estate  to  the 
plaintiSs  for  the  benefit  of  their  creditors,  including,  amoDf 
other  things,  the  cargo  on  board  of  the  brig  Defrorofc  firooa 
Chtadaloiipef  of  which  cargo  the  said  sugars  were  a  part. 

Soon  after  this  assignment,  and  in  the  month  of  December, 
I8O69  the  Deborah  arrived  at  New-Bedfordj  and  the  cargo, 
not  being  entered  according  to  law,  was  taken  possession  of 
bj  the  collector  of  the  port  for  the  payment  of  the  duties 
due  thereon  to  the  UnUed  SteUtM.  On  the  17th  of  January, 
1807,  while  the  cargo  was  in  the  custody  of  the  collector, 
Messrs.  Por<  and  Russell  oi New-York^  creditors  of  SAoe- 
maker  and  Traverse  sued  out  of  the  court  of  Common  Pleas 
for  Bristol  county  a  writ  of  attachment  against  Shoefnaker 
and  TraverSj  upon  which  the  defendant  returned,  that  he 
had  attached  the  cargo  of  the  Deborah,  the  same  having 
been  previously  attached  at  the  snit  of  HowU»nd  and  AlUn^ 
and  Thomas  Allen*  At  the  time  of  this  attachment,  the 
property  was  in  Messrs.  Hotvland  and  Alleti^s  store,  where 
it  had  been  deposited  by  the  collector  and  attached  1)y 
them,  and  no  removal  was  made  ;  and  it  was  admitted  that 
the  attachment  was  intended  to  be  made  by  all  parties  sub- 
ject to  the  claim  of  the  UnUed  States  for  the  duties.  On 
the  21st  of  July,  1807,  a  writ  issued  at  the  suit  of  the  United 
States  against  Shoemaker  and  Travers,  upon  which  an  at- 
tachment was  made  of  the  same  property.  No  removal, 
however,  took  place,  but  a  part  of  the  property  was  then 
separated  from  the  rest,  by  a  partition  in  the  store,  for  fhe 
purpose  of  being  applied  to  satisfy  the  duties  due  to  the  Uni- 
ted States  and  charges.  This  suit  of  the  United  States  was 
discontinued  at  the  December  term  of  the  District  Court, 
1807.  On  the  98th  of  September,  1807,  the  collector  sold 
so  much  of  the  cargo,  as  was  necessary  for  the  payment  of  the 
duties  and  charges ;  and  the  residue  was,  on  the  29th  of  the 
saote  month,  sold  by  the  defendant  on  the  execution,  tvbich 
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iisned  on  the  24tb  of  said  month,  upon  a  judgment  obtained 
at  September  term,  1807,  of  the  Common  Pleas,  hy  Messrs. 
Port  and  Russelly  against  Shoemaker  and  TraverSf  on  their 
writ  of  attachment  aforesaid,  for  the  sum  of  $1370  56,  dam- 
ages, and  ^12  96,  costs.  The  defendant,  in  his  return  on 
the  execution,  did  not  state  that  he  had  kept  the  property 
four  dajs,  &c.  according  to  the  requisitions  of  the  statute  of 
M4iS8€Uikii8eit8  of  1 7th  of  March,  1 784,  sect.  5.  The  present 
suit  was  commenced  against  the  defendant  on  the  18th  of 
October,  1808,  and  there  was  no  evidence,  that  at  anj  time 
before  that  day,  he  had  had  any  notice  of  the  assignment  or 
claim  of  the  plaintiffs,  or  that  the  plaintiffs  had  made  any 
effort  to  obtain  possession  of  the  property. 

Upon  these  facts  the  court  directed  the  jury,  that  al- 
though an  assignment  of  property  abroad  might  be  valid  in 
law,  yet  it  was  the  duty  of  the  assignee,  in  order  to  perfect 
his  title,  to  take  possession  of  the  property  within  a  reasons* 
ble  time  after  it  came  within  his  reach,  and  if  be  neglected  so 
to  do,  it  became  liable  to  attachment  at  the  suit  of  the  cred- 
itors of  the  assignor.  That  in  the  present  case,  there  was 
no  notice  at  all  of  the  claim  of  the  plaintiffs  for  more  than  a 
year  after  the  property  had  been  seized  and  sold  in  execu- 
tion ;  and  that,  under  these  circumstances,  the  laches  of  the 
plaintiffs  must  be  considered  as  extinguishing  all  right  of 
action  against  a  public  ofRcer,  who,  having  no  notice  of  an. 
adverse  claim,  was  compellable  to  seize  the  property  on  the 
execution  ;  that  as  between  the  parties  to  the  present  suit, 
it  was  not  material  to  inquire,  whether  the  officer  had,  in 
the  sale,  conformed  strictly  to  the  law  or  not.  On  the  face 
of  his  return,  there  was  nothing  repugnant  to  law ;  and  if 
he  had  acted  in  an  irregular  manner,  he  was  liable  to  Shoe- 
maker and  Travers  for  all  the  damages,  they  had  sustained 
thereby ;  that  the  title  of  the  present  plaintiffs  stood  alto^ 
gcther  independent  of  the  regularity  of  these  proceeding.  If 
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their  title  were  good,  it  could  not  be  affected  by  the  coa- 
dnct  of  the  officer,  whether  correct  or  otherwise ;  and  in 
Ihia  suit,  which  was  for  mere  damages  and  not  t»  reaif  it 
could  not  be  disputed,  that  the  property  io  the  goods  pass^ 
ed  by  the  sale  under  the  execution ;  that  whatever  legal 
doubts  might  arise,  as  to  the  right  to  attach,  property  in  the 
custody  of  the  collector  for  a  lien  of  the  United  Siaies^  the 
qirestion  could  only  arise  in  a  suit,  to  which  the  Untied  StaUs 
or  the  collector  was  a  party,  and  not  in  a  suit  between  stran- 
gers to  that  lien  ;  and  it  was  sufficient,  in  the  present  caie» 
that  the  property  sold  on  the  execution  had  been  complete* 
ly  discharged  of  such  lien  before  the  levy  ;  that  admittuig 
the  right  of  the  United  States  to  a  priority  of  attachment, 
(on  which  the  court  gave  no  opiuion,)  that  right  could  not 
be  vindicated  by  mere  strangers,  and  in  the  present  case  it 
was  utterly  extinguished  by  the  voluntary  discontinuance 
of  the  suit  of  the  United  States^  previous  to  the  commence- 
ment of  the  present  action  ;  and  at  all  events,  none  of  those 
special  circumstances  varied  the  necessity  of  the  plaintiffs' 
giving  reasonable  notice  of  their  claim  to  the  defendant,  and 
therefore,  the  general  principle,  as  to  the  reducing  of  the 
assigned  property  to  possession  within  a  reasonable  time, 
must  govern  the  rights  of  the  parties  to  the  suit. 

A  motion  having  been  made  for  a  new  triaf,  upon  the 
ground  of  a  misdirection  of  the  court ;  and  also  of  the  pos- 
session of  other  important  evidence,  which  was  omitted  at 
the  trial,  from  the  inadvertence  of  counsel ; 

The  opinion  of  the  court  was  delivered  as  follows,  by 
STORY,  J. 

By  the  common  law,  a  grant  or  assignment  of  goods  and 
chattels  is  valid  between  the  parties,  without  actual  delive- 
ry thereof,  and  the  property  passes  immediately  upon  the 
Execution  of  the  deed.     But  as  to  creditors,  the  title  is  not 
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eomidered  as  perfecti  unless  possession  accompanies  and 
foUows  the  deed.  The  want  of  possession  is  considered  in 
some  of  the  authorities  as  an  evidence  or  badge  of  fraud  to 
be  submitted  to  the  jury,  but  the  more  modem  authorities 
hold  it,  as  constituting  in  itself,  in  point  of  lair,  an  actual 
fraud,  which  renders  the  transaction,  as  to  creditors,  Toid.^ 
It  is  true,  that  the  cases,  in  which  these  decisions  have  been 
made,  turned  upon  the  construction  of  the  statute  of  frauds 
of  13  Elisf*  ch.  5,  but  that  statute  is  now  fuUj  settled  to  be 
only  an  aflb'mance  of  the  common  law.* 

An  exception  to  the  rule  is,  where  the  possession  of  the 
grantor  is  consistent  with  the  deed,  Or  where  the  property 
conveyed  is,  at  the  time  of  the  conveyance,  abroad  and  in* 
capable  of  delivery.  In  the  latter  case  the  title  is  complete, 
provided  the  grantee  takes  possession  within  a  reasonable 
thne  after  the  property  comes  within  his  reach.  If  he  does 
not,  the  same  inference  of  legal  fraud  arises,  as  if  the  pro- 
perty had  been  originally  capable  of  immediate  delivery,  and 
the  possession  had  remained  unchanged. 

These  principles  of  the  common  law  are  undoubtedly 
founded  upon  the  consideration,  that  possession  of  personal 
chattels  constitutes  the  ordinary  indicium  of  ownership^ 
jmd  that  the  greatest  public  mischiefs  would  arise,  if  secret 
and  unavowed  transfers  might  overreach  the  attachments  of 
creditors.  It  would  enable  debtors  to  hold  out  false  colors, 
«Dd  protect  covinous  contracts  from  the  animadversion  of 
the  law.  The  mischief  would  be  stiQ  greater  as  to.sheriffif 
and  other  public  officers,  who  are  bound  to  take  the  pro- 
perty of  debtors  in  execution.  They  must  act  at  their  peril,^ 
and  where  the  debtor  is  in  the  open  and  visible  possession 
of  property,  exercising  acts  of  ownership,  they  are  compel* 

*  3  Co.  80.— 2  T.  R.  587.— 1  Crmuh,  90O.        »  Conp.  4SI.— 1  Crmeh^^H^., 
3  DuUonj  146.— Gti^.  mi  ExtqOi^nt,  21. 
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lableto  seize  it  on  the  proper  judicial  process;  and  great 
indeed  would  be  the  hardship,  if  their  proceedings  could  be 
orerhaled  in  an  action  of  tort,  where  the  utmost  diligence 
and  care  could  not  protect  them  from  deception.  Upon  prin- 
ciplcy  independent  of  all  authority,  it  would  seem  that  sub- 
stantial jusdce  would  require  that  a  party,  who  has  a  secret 
transfer  of  property  left  in  the  possession  of  the  original 
owner,  should  be  held  to  waive  his  rights  in  favor  of  cred- 
itors and  public  officers,  even  if  the  case  were  not  held  in- 
fected with  fraud.  "  VigiUmHbus  non  dormieniibus  b- 
ges  subserviunt.** 

Upon  these  principles,  independent  of  the  special  objec- 
tions, which  I  shall  notice  hereafter,  how  stands  the  present 
case  ?  The  assignment  was  made  on  the  6th  of  December; 
the  cargo  arrived  soon  after  at  New-Bedford  ;  and  an  al- 
most irresistible  presumption  arises  of  early  notice  thereof 
to  the  assignees.  The  property  was  documented  as  be- 
longing to  Shoemaker  and  TraverSj  was  taken  Into  the 
custody  of  the  Untied  States  as  such,  was  attached  in  the 
same  character  by  Howland  and  Alleny  and  also  for  Messrs- 
Port  and  Russellf  by  the  defendant,  on  the  17th  of  January 
following,  and  again  by  the  UnUtd  States  in  the  July  fol- 
lowing ;  and  although  it  remained  unsold  until  September, 
the  assignees  never  made  any  claim  thereto,  nor  asserted 
their  possession:  nay  farther,  no  notice  ever  appears  of 
their  claim,  until  October,  1808.  Under  such  circumstaib 
ces,  it  seems  impossible  to  maintain  the  present  suit,  unless 
the  grossest  laches  entitle  a  party  to  the  favor  of  the  law» 
The  case  of  Bamford  vs.  Baren  *  would  alone  be  decisive. 
But  it  is  argued,  that  the  property,  being  in  the  custody  of 
the  United  States,  was  not  legally  attachable  by  the  defen- 
dant, and  that  therefore  he  stands  in  the  character  of  a 
mere  trespasser  ab  initio  ;  and  I  have  no  doubt  that  in 
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f»omt  of  law,  property  in  the  baods  of  a  person  having  a  lien 
thereon  cannot  be  taken  from  him  under  an  attachment 
Against  the  general  owner.     He  has  a  right  1o  retain  it,  un- 
til discharged  of  the  onus  ;  and  if  it  be  wrongfulij  taken 
away,  he  may  mabtain  an  action  against  the  seizing  officer 
for  the  tort.     But  he  may  waive  his  right,  and  if  he  does, 
it  is  no  objection  in  the  mouth  of  the  debtor  himself.     As 
to  his  assignees,  if  their  title  be  consummate  before  the  sei- 
zure, the  officer  is  not  the  less  liable  on  account  of  the  lien ; 
^nd  if  their  title  be  defective,  it  cannot  be  made  better  by 
an  independent  title  in  a  third  person,  with  whom  they  have 
no  relation.     The  objection  rests  on  the  supposition,  that 
the  pJaintiffii  had  a  legal  title  to  the  property ;  for  if  they 
liave  not,  it  is  immaterial  to  them  what  has  been  done  with 
it ;  but  on  the  general  principle,  which  I  have  stated,  we 
are  of  opinion,  that  the  title  of  the  plaintiffit,  under  the  as- 
signment, was  void  as  against  creditors. 

A  similar  answer  may  be  given  to  the  argument,  that  the 
officer  has  not,  on  the  face  of  his  return,  disclosed  matter 
sufficient  to  shew,  that  the  property  was  sold  under  the 
levy  in  a  legal  manner.  If  the  assignees  had  no  title  to  the 
property,  they  cannot  be  injured  by  this  irregularity :  and 
the  wrong,  if  any,  was  done  to  Shoemaker  and  Travera  ; 
and  as  to  the  objection  founded  on  the  suit  of  the  Untied 
^tatesy  it  is  sufficient  that  no  right  under  that  suit  is  now  in 
controversy. 

On  the  whole,  we  are  satisfied  that  the  direction  of  the 
court  at  the  trial  was  correct.  The  assignees,  having  omit- 
ted to  take  possession  of  the  property  within  a  reasonable 
time  after  it  came  within  their  reach,  must  be  considered 
as  voluntarily  leaving  it  in  the  possession  of  the  assignors, 
and  as  therefore  possession  did  not  accompany  or  follow 
the  deed,  the  conveyance,  as  to  this  property,  was  in 
point  of  law  void  against  creditors.     The  laches  of  the  as* 

VOL.  I.  54 
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signees  amounted  to  a  legal  abandonment  of  all  right  to  die 
property  under  the  conveyance. 

But  an  application  has  been  made  to  our  diBcretionfo  grant 
*«  new  trial,  because  the  party  has  not  bad  the  benefit  of  the 
whole  evidence  of  his  case,  through  the  inadvertence  of  coun- 
aeh  I  do  not  know,  that  the  inadvertence  of  counsel  in  the 
management  of  a  cause  has  ever  been  considered  as  a  sub- 
stantive ground  for  granting  a  new  trial,  and  it  would  certain- 
ly be  a  dangerous  practice  to  introduce  at  this  time.  There 
are  however  peculiar  circumstances  connected  with  this 
case,  which,  if  the  new  evidence  proposed  could  be  availa- 
ble in  point  of  law,  might  induce  the  court  to  accede  to  the 
application. 

The  new  evidence  proposed,  as  it  was  admitted  in  the 
argument,  would  go  no  farther  than  to  shew,  that  Messrs. 
Port  &  Rtisselly  before  their  attachment  was  made,  had 
notice  of  the  assignment.  But  it  is  not  now  pretended  that 
the  defendant  ever  had  any  such  notice* 

I  am  at  a  loss  to  perceive  how  notice  to  Messrs.  Porf 
&  Russell  can  vary  the  legal  rights  of  the  sheriff.  No  an- 
thorityf  has  been  produced  to  shew,  that  where  a  sheriff 
seizes  goods  in  execution,  which  are  in  the  possession  of  the 
judgment  debtor,  and  used  by  him  as  his  own,  the  acts  of 
the  sheriff  become  tortious  by  mere  knowledge  in  the 
judgment  creditor,  that  the  same  goods  had  been  previously 
transferred  to  a  third  person.  No  such  authority  can  be 
presumed  to  exist*  The  sheriff  is  bound  to  act  in  conform- 
ity with  the  commands  of  his  writ,  and  to  seize  the  pro- 
perty of  the  judgment  debtor.  If  he  seizes  it,  he  is  bound 
to  proceed  in  the  execution.  If  the  property  turn  out  to  be 
the  debtor's,  the  sheriff  is  at  all  events  protected,  whatever 
notice  he  or  the  judgment  creditor  may  have,  as  to  the  rights 
of  third  persons.    If  the  property  turn  out  not  to  be  the 
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tkbtor's,  the  seizure  is  uolawful,  and  the  sheriff  is  liable  to 
an  action,  whether  he  has  or  has  not  any  notice  of  the  claim 
of  the  real  owner.  He  acts,  as  I  have  before  stated,  at  his 
peril.  Notice  of  the  claim  of  the  assignees  could  not,  as  such, 
▼arj  the  legal  rights  of  the  sheriff.  It  could  onlj  be  material, 
as  one  ingredient  in  the  case,  to  unite  with  others  in  shewing, 
that  possession  or  its  equivalent  was  sought  and  obtained 
within  a  reasonable  time  after  the  property  came  within 
their  grasp. 

In  the  present  case,  the  original  attachment  hj  the  de- 
fendant is  conceded  on  all  sides  to  have  been  in  subjection 
to  the  rights  of  the  Untied  States  ;  and  as  no  actual  custo- 
dy was  taken,  it  was  merely  nominal  as  to  third  persons. 
The  first  effective  seizure  was  upon  the  execution ;  and  at 
^hat  time,  all  other  prior  claims  of  the  United  States  by 
lien  being  extinguished,  the  property  was  in  effect  in  the 
possession  of  the  judgment  debtors ;  no  adverse  claim  hav- 
ing been  made,  or  possession  taken.  The  general  property 
draws  after  it  the  possession,  unless  in  special  cases.  If  at 
this  time  the  officer  had  had  actual  notice  of  the  plaintiff's 
claim,  as  their  laches  would,  in  favor  of  a  creditor,  have 
avoided  their  title,  I  have  no  doubt  that  he  would  have  been 
bound  to  have  seized  the  property  in  execution ;  and  if  so, 
certainly  notice  to  Messrs.  Port  d:  Russell  could  not  make 
the  case  stronger* 

It  is  not  necessary,  however,  to  assume  this  strong  ground. 
It  is  very  clear,  that  the  sheriff  cannot  be  prejudiced  by 
any  knowledge  of  the  judgment  creditor.  The  legality  of 
his  acts  depends  exclusively  upon  the  ownership  of  the 
property  and  the  requisitions  of  his  precept.  Suppose 
there  had  been  an  agreement  between  the  creditor  and 
debtor  not  to  take  any  property  on  the  execution,  would 
it  be  contended  that  a  sheriff,  to  whom  such  agreement  was 
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onknoir^,  would  be  a  trespasser  for  obejbg  tke  iojooctWs 
of  his  precept  ?  * 

I  am  yet  to  leanit  howerer^  in  what  manner  the  know* 
ledge  of  Messrs.  Port  is  Busstll  could  affect  the  legality 
of  the  levy  under  the  execution.  Notwithstanding  that 
knowledge,  they  had  a  right  to  contest,  if  they  choae,  the 
validity  of  the  assignment.  It  has  not  as  yet  been  estab- 
lished, to  my  knowledge,  that  the  mere  notice  of  a  defective 
conveyance  of  property  precludes  the  party  having  notice 
from  availing  himself  at  law  of  any  right  to  attach  that  pro- 
perty ;  much  less  can  it  be  admitted,  that  notice  of  a  con* 
veyance  of  personal  chattels  unaccompanied  with  posses- 
sion, which  the  law  has  pronounced  a  fraud,  can  estop  the 
party  from  his  right,  as  a  creditor,  to  defeat  that  fraud* 
And  if  the  law  were  otherwise,  it  in  clear  that  sach  notice 
cannot  render  a  sheriff  responsible  in  damages  for  conduct 
which  otherwise  would  stand  completely  justified.  And 
for  myself,  I  am  prepared  to  go  farther,  and  to  hold,  that  if 
Messrs.  Port  <&  Rttssell  not  only  had  notice  of  the  as- 
signment, but  had  actually  approved  the  same,  and  come  in 
under  it,  (as  was  at  first  intimated  to  be  the  real  fact,  but 
is  now  abandoned,)  the  present  action  could  not  be  main* 
tained.  A  remedy  at  law  or  in  equity  might  perhaps  lie 
against  Messrs.  Port  &  Rmsdlj  to  recover  the  proceeds 
of  the  execution  after  they  had  passed  into  tlieir  hands ;  but 
the  sheriff  himself  would  be  protected,  if  the  property,  in 
point  of  law,  was  still  to  be  considered  as  the  property  of 
the  judgment  debtors.  No  question  has  been  made  as  to 
the  effect  of  such  an  assignment,  to  convey  the  property  ot 
the  debtor,  lying  in  this  state,  so  that  it  may  not  be  subject 

'  In  7\tmer  vs.  Felgale^  I  Lev.  95,  no  dmibt  wm  entertained,  Umt  ■  iheriff  waft 
jnitiSed  in  Mixing  goods  on  an  executkxi,  although  it  i»Aied  irregularly  nnder  a  ja4g' 
ment,  which  was  aiterwcrJs  vacated  on  account  of  its  having  been  luduly  obtained 
Mutt.  N.  P.  84. 
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to  the  attachment  of  creditors  here.  It  will  be  time  enough 
1o  consider  that  question  when  it  shall  arise.* 

On  the  whole,  I  am  satisfied  that  substantial  justice,  as 
between  these  parties,  has  been  done ;  and  1  am  against 
granting  a  new  trial. 

As  the  District  Judge  concurs  in  this  opinion,  the  motioB 
for  a  new  trial  is  overruled. 

Vide  Ladbroke  vs.  Crickett,  2  T.  R.  649. 

O.  Blake  for  the  plaintiff. 
S.  Dexter  for  the  defendant. 

<  VuU,  on  this  point,  Le  ChevaUer  vs.  Lyneh,  Doug.  nO.-^BuUk  ts.  Smih,  6 
Maf$.  R.  ir.-'WidgtrySf  aL  vg.  HaOuU,  i  Mau.  JR.  Ui.-^Burriwk  T8.  SUrr^  5 
CraruAj  269.— Hunter  v».  Pottt^  4T.R,  182. 
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Under  the  patent  act  of  21  Feb.  1793,  ch.  II,  if  the  patentee  hai  sold  out  a 

moictjr  of  his  patent  right,  a  Joint  action  lies,  by  himself  and  his  assigneei  tot 

a  violation  of  it 
The  naking  of  a  patented  machine  fit  for  use,  and  with  dei^  to  use  it  for  profit^ 

in  violatioa  of  the  paimt  right,  is  of  itself  a  breach  of  the  patent  right,  for 

which  an  action  lies. 
If  there  be  aipeiemaking  and  no  user  proved,  nomioal  damages  are  to  be  givea 

to  the  plaintiff.    Where  the  law  gives  a  renHedf  for  a  particular  act,  the  dcK 

iqg  of  th^t  act  of  itself  imports  a  damage,  for  which  an  action  lies. 
Tf  the  oath,  required  by  the  patent  act  previous  to  the  issuiog  of  a  patent,  ba 

not  taken,  still  the  patent  is  valid. 
Under  the  patent  act,  no  defect  of  coneealment  in  uny  specification  is  euflfcient 

to  avoid  a  patent,  unless  it  be  wUh  ifUeni  to  deceive  the  public. 
Counsel  fees  for  prosecuting  the  suit  are  no  proper  item  of  damage  in.  an  actioa 

for  violation  of  a  patent. 

J.  HIS  was  an  action  for  the  violation  of  a  patent  right  in  a 
mach'ne  for  the  making  of  cotton  and  wool  cards.  A  ver- 
dict having  been  returned  against  the  defendant^  he  moved- 
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for  a  new  trial  upon  seTeral  groaods>  which  wHl  appear  in 
Ihe  opinion  of  the  court,  delivered  as  followsy  bj 

STORYy  J.  Several  objections,  which  were  taken  to 
the  opinion  of  the  court  delivered  to  the  jiirjr  at  the  tria], 
have  been  argued  on  the  motion  for  a  new  trial,  and  we 
are  now  to  pronounce  as  to  their  validity. 

The  first  objection  is  founded  on  the  incompetency  of 
the  plaintiffs  to  maintain  the  present  action;  one  of  the 
plaintiffs  being  the  original  patentee,  and  the  other  an  as- 
signee of  a  moiety  of  the  patent  right,  deriving  his  title 
under  the  paltentee.  It  is  contended,  that  no  action  will 
lie  in  this  court  for  an  infringement  of  a  patent  right  in  favor 
of  an  assignee,  unless  he  be  the  assignee  of  the  whole  tUle 
and  interest.  And  the  language  of  the  4th  sect,  of  the 
act  of  21  Feb.  1793,  ch.  1 1,  and  the  case  of  Tyler  &  al.  ti. 
Ttiel,  *  are  relied  on  in  support  of  the  position. 

It  is  true,  that  a  party  relying  on  an  action  given  by  a 
statute  must  bring  himself  within  the  provisions  of  the 
statute.  But  where,  as  in  the  present  case,  the  law  is  re- 
medial, it  should  receive  a  liberal  construction,  to  effectuate 
the  intentions  of  the  Legislature.  Upon  the  very  rigid 
construction,  which  is  assumed  by  the  defendant's  counsel, 
an  action  could  not  be  maintained,  where  a  joint  patent 
should  be  obtained  by  two  persons,  and  one  of  them  should 
assign  his  whole  interest.  The  action  could  not  be  jointly 
brought  by  the  patentees,  because  one  would  have  parted 
with  his  whole  interest ;  nor  jointly  by  the  patentee  and 
the  assignee,  for  it  would  then  be  open  to  the  very  difficulty 
which  is  pressed  upon  us  in  this  case  ;  nor  by  either  party 
separately,  for  it  would  be  splitting  the  cause  of  action. 
Other  cases  might  be  put,  in  which  the  parties  would  be 
wholly  without  remedy.    We  are  well  satisfied,  however, 

1  6  CrmcA,  3S(^. 
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fliat  the  direction  pven  at  the  trial  on  this  point  was  correct. 
The  statute  gives  io  the  assignee  all  the  right  and  responsi* 
bility,  which  the  original  inventor  had  in  the  undivided  por- 
tion of  the  patent,  which  is  conveyed ;  and  an  action  may 
well  be  maintained  by  all  the  parties,  who  at  the  time  of 
the  infringement  are  the  holders  of  the  whole  title  and  in« 
terest.     The  case  of  Tyler  &  ah  vs.  Tutl  is  clearly  distin- 
guishable.    In  the  first  place,  it  was  brought  by  persons, 
who  did  not  purport  to  have  the  whole  patent  right  in  them- 
selves.    In  the  next  place,  there  was,  technically  speaking, 
no  assignment  of  the  patent  right.     The  instrument  could 
only  operate  as  a  covenant  or  license  for  the  exclusive  use 
of  the  patent  right  in  certain  local  districts.     But  a  patent 
right  itself  is  unsusceptible  of  local  subdivision.    Nor  is  the 
present  case  within  any  of  the  mischiefs,  which  were  pressed 
on  the  court  in  that  case.     The  language  of  the  4th  sect. 
does  not  seem  to  have  contemplated  the  case  of  joint  inven- 
tors :  yet  there  can  be  no-  doubt,  that  being  within  the  rea- 
son of  the  clause,  they  must  be  held  within  the  purview. 
If  either  should  die,  can  there  be  a  question  that  the  execu- 
tor or  administrator  might  well  maintain  an  action  jointly 
with  the  survivor  for  an  infringement  ?   and  in  what  sub- 
stantial respect  can  an  assignee  in  law  be  considered  as 
distinguishable  from  an  assignee  in  fact  ?    Upon  the  most 
mature  reflection,  we  are  satisfied  that  this  objection  cannot 
prevail  upon  the  footing  of  the  statute  ;  and  if  urged  at  com- 
mon law,  the  case  of  Boulton  is  Wait  vs.  Bvll^  where  the 
action  was  brought  by  the  inventor  and  his  assignee  of  two 
thirds  of  the  patent  right,  would  afford  a  complete  answer. 
Another  objection  is  to  the  direction,  that  the  making  of 
a  machine  fit  for  use,  and  with  a  design  to  use  it  for  profit, 
was  an  infringement  of  the  patent  right,  for  which  an  action 
was  given  by  the  statute.     This  limitation  of  the  making 

^2K.  Bl.  463. 
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was  certainlj  favorable  to  the  defendant,  and  it  was  adopted 
by  the  court  from  the  coosideration,  that  it  could  never 
have  been  the  intention  of  the  Legislature  to  punish  a  man, 
who  constructed  such  a  machine  merely  for  philosophical 
experiments,  or  for  the  purpose  of  ascertaining  the  suffi- 
ciency of  the  machine  to  produce  its  described  effects. 

It  is  now  contended  bj  the  defendant's  counsel,  that  the 
making  of  a  machine  is,  under  no  circumstances,  an  infringe- 
ment of  the  patent.  The  Ist  sect,  of  the  act  of  1793  ex* 
pressly  gives  to  the  patentee  &c.  *'  the  full  and  exclusive 
right  and  liberty  of  making,  constructing,  using,  and  vending 
to  others  to  be  used'*  the  invention  or  discovery.  The 
5th  sect,  of  the  same  act  gives  an  action  against  any  per- 
son, who  ^*  shall  make,  devise,  and  use  or  sell"  the  same. 
From  some  donbt,  whether  the  language  of  the  section  did 
not  couple  the  making  and  using  together  to  constitute  an 
offence,  so  that  making  without  using,  or  using  without 
making,  was  not  an  infringement,  the  Legislature  saw  fit  to 
repeal  that  section ;  and  by  the  3d  sect,  of  the  act  of  17 
April,  1800,  ch.  25,  gave  the  action  agunst  any  person, 
who  should  *^  make,  devise,  use  or  sell"  the  invention.  Yfi 
are  not  called  upon  to  examine  the  correctness  of  the  origi- 
nal doubt,  but  the  very  change  in  the  structure  of  the  sen* 
tence  aiTords  a  strong  presumption,  that  the  Legislature 
intended  to  make  every  one  of  the  enumerated  acts  a  sub- 
stantive ground  of  action. 

It  is  argued,  however,  that  the  words  are  to  be  construed 
distributively,  and  that  "  making"  is  meant  to  be  applied  to 
the  case  of  a  composition  of  matter,  and  not  to  the  case  ai 
a  machine.  That  it  is  clear,  that  the  use  of  certain  com- 
positions, (as  patented  pills,)  could  not  be  an  infringement, 
and  unless  making  were  so,  there  would  be  no  remedy  in 
such  cases.  We  cannot  feel  the  force  of  this  distinction. 
The  word  *^makin§"  is  equally  as  applicable  to  machines,  as 
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to  cooipositioDs  of  loaHer ;  aod  we  see  no  difficulty  in  hold- 
ings that  the  using  or  vcrnding  of  a  patented  composition  ia 
%  Tiolation  of  the  right  of  the  propietor* 

It  is  farther  argued,  that  the  making  of  a  machioe  cannot 
he  an  offence,  because  no  action  lies,  except  for  actual 
damage^  and  there  can  be  no  actual  damages,  or'even  a  rule 
fiir  damages.  Sot  so  iofriDgement  by  making  a  macbine^  We 
are  however  of  opioiony  that  where  the  law  gives  an  action 
far  a  particuhur  act,  the  doing  of  that  act  imports  of  itself  a 
damage  to  the  party.  Every  Tiolation  of  a  right  imports 
some  damage^  and  if  none  other  be  proved^  the  law  allows 
a  nominal  damage* 

On  the  whele,  we  see  no  reason  for  departing  from  thie 
plain  import  of  the  langut^e  of  the  statute,  and  this  objec- 
tion also  miist  be  oTerruled* 

Another  objection  is  to  the  direction,  that  the  oath  taken 
by  tSie  inrentor  not  being  conformable  to  the  statute  formed 
no  ebjeeliMi  to  the  recovery  in  this  action.  The  statute 
reqnures  that  the  patentee  sboukl  swear,  *^  that  he  is  the 
true  iDirentAr  or  i^scoverer  of  the  art,  machine,  or  improve- 
flMnt.''  The  oath  taken  by  Whitfemare  was,  that  he  was 
the  tnie  **  ttisenlor  ot  nnprovsr  of  the  machine."  The 
taimg  of  tke  aath  was  but  a  prerequisite  to  the  granting  of 
ibe  ]pateiit,  and  in  no  degree  essential  tp  its  validity.  It 
might  as  well  have  been  eQntended>  that  the  patent  was 
Toid,  mdeas  the  thirty  dollars,  required  by  the  lltik  sect. 
of  the  act,  had  been  previously  paid.  We  approve  of  the 
direction  of  the  cosrt  on  thia  {wiatt  and  overnile  this  objec* 
iion. 

Another  objectkni  is  to  the  direetion  respecting  the  spe- 
dieation.  It  was  as  follows  :  <^  That  if  the  jury  should  be 
natisfied,  that  the  specification  «id  drawings,  filed  by  the 
patentee  in  &e  office  of  the  secretary  of  state^  were  nctt 
nsado  hi  sncitfoO^  cleisr,  and  eiact  terms  mi  manner  as  to 

VOL.  1.  65 
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distinguish  the  same  from  all  other  things  before  kii0irff> 
and  to  enable  any  person  skilled  in  the  art  or  science,  of 
which  it  is  a  branch,  or  with  which  it  is  most  nearlj  con- 
nected, to  make  and  use  the  same,  this  would  not  be  suffi- 
cient to  defeat  the  right  of  the  plaintiffs  to  recover  in  this 
action,  unless  the  jury  were  also  satisfied,  that  the  i^cifi- 
cation  and  drawings  were  thus  materiaUy  defective  and 
obscure  bg  design^  and  the  concealment  made  for  the  pur- 
pose of  deceiving  the  public.  In  this  respect  oar  law 
differed  from  the  law  of  England.  That  if  the  specification 
and  drawings  were  thus  materially  defective,  it  affi»rded  a 
presumption  of  a  designed  concealment,  which  the  jiirj 
were  to  judge  of.  That  in  deciding,  as  to  the  materiaMty 
of  the  deficiencies  in  the  specification  and  drawings,  it  was 
not  sufficient  evidence  to  disprove  the  materiality,  that,  by 
studiously  examining  such  ^ecsfication  asd  drawrngs,  a 
man  of  extraordinary  genhis  might  be  able  to  coostract  the 
machine,  by  mventing  parts,  and  by  trying  experiments. 
The  object  of  the  laiw  was,  to  prevent  the  eiq>enditiire  of 
time  and  money  in  trying  experiments,  and  to  obtain  anck 
exact  directions,  that,  if  properly  fiirfiowed,  a  man  of  rea- 
sonable skill  in  the  particular  bnaek  of  the  art  or  science 
might  construct  the  machine,  and  if,  from  the  dieficieocies, 
it  was  impracticable  for  such  a  man  to  construct  it,  the  de^ 
ficiencies  were  material."  In  order  tally  to  iinderataad 
the  objection  to  this  direction,  it  is  necessary  to  advert  to 
the  third  section  of  the  act  of  1793,  which  specifies  the  requi- 
sites to  be  compKed  with  in  procuring  a  patent,  and  the 
sixth  section  of  the  same  act,  which  states  certain  defeQces» 
of  which  the  defendant  may  avail  himself  to  defeat  the 
action,  and  to  avoid  the  patent.  The  third  section,  amoQg 
other  things,  requires  the  party  applying  for  a  patent  to 
deliver  a  written  description  of  his  invention,  and  of  the 
manner  of  using,  or  process  of  compounding  the  saiiie>  ia 
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«iicli  full,  clear,  and  exact  terms,  as  to  distingoiah  tbe  same 
from  all  ather  things  before  known,  and  to  enaUe.  anj  per- 
son skilled  in  the  art  or  science,  of  which  it  is  a  branch,  or 
with  which  it  is  most  intimately  connected,  to  make,  com- 
pound, and  use  the  same ;  and  in  the  case  of  any  machine, 
he  shall  follj  explain  the  principle,  and  the  scTeral  modes, 
in  which  he  has  contemplated  the  applicatbn  of  that  prin- 
ciple, or  character,  by  which  it  may^be  distinguished  from 
other  inventions.  The  sixth  section  provides,  among  other 
things,  that  the  defendant  may  give  in  his  defence,  that  the 
specification  filed  by  the  plaintiff  does  not  contain  the  whole 
truth  relative  to  his  discovery,  or  that  it  contains  more  than 
is  necessary  to  produce  the  described  effect,  which  conceal' 
mmt  or  addition  shailfuMy  appear  to  have  been  made  for 
the  purpose  of  deceiving  the  public* 

It  is  very  clear,  that  the  sixth  section  does  not  enum^*ate 
all  the  defences,  of  which  the  defendant  may  legally  avail 
himself;  for  he  may  clearly  give  in  evidence,  that  he  never 
did  the  act  attributed  to  him,  that  the  patentee  is  an  alien 
not  entitled  under  the  act,  or  that  he  has  a  license  or  au- 
thority from  the  patentee.     It  is  therefore  argued,  that  if 
the  specification  be  materially  defective,  or  obscurely  or 
so  loosely  worded,  thi^  a  skilful  workman  in  that  particular 
art  could  not  construct  the  machine,  it  is  a  good  defence 
agiunst  the  action,  although  no  intentional  deception  has 
been  practised.    And  this  is  beyond  all  question  the  doc- 
trine of  the  common  law ;  and  it  is  founded  in  good  reason ; 
for  the  monopoly  is  granted  upon  the  express  condition, 
that  the  party  shall  make  a  full  and  explicit  disclosure,  so 
as  to  enable  the  public,  at  the  expiration  of  his  patent,  to 
make  and  use  the  invention  or  improvement  in  as  ample 
and  beneficial  a  manner,  as  the  patentee  himself.     If  there- 
fore it  be  so  obscure,  loose,  and  imperfect,  that  this  cannot 
be  done,  it  is  defrauding  the  public  of  all  the  consideration, 
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distinguish  the  same  from  all  other  things  before  inffWBf 
and  to  enable  any  person  skilled  in  the  art  or  science,  of 
which  it  is  a  branch,  or  with  which  it  is  most  nearly  coi^ 
nected,  to  make  and  use  the  same,  this  would  not  be  suffi- 
cient to  defeat  the  right  of  the  plaintiffs  to  recover  in  this 
action,  unless  the  jury  were  also  satisfied,  that  the  specifi- 
cation and  drawings  were  thus  materially  defective  and 
obscure  by  design^  and  the  concealment  made  for  the  pur- 
pose of  deceiving  the  public.  In  this  respect  our  law 
differed  from  the  law  o(  England.  That  if  the  specification 
and  drawings  were  thus  materially  defective,  it  affi^rded  a 
presumption  of  a  designed  concealment,  which  the  jury 
were  to  judge  of.  That  in  deciding,  as  to  the  materiaKty 
of  the  deficiencies  in  the  specification  and  drawings,  it  was 
not  sufficient  evidence  to  disprove  the  materiality,  that,  by 
studiously  examining  such  specification  and  drawings,  a 
man  of  extraordinary  genius  migl^  be  able  to  construct  the 
machine,  by  inventing  parts,  and  by  trying  experiments. 
The  object  of  the  law  was,  to  prevent  the  expenditure  of 
time  and  money  in  trying  experiments,  and  to  obtain  snch 
exact  directions,  that,  if  properly  followed,  a  man  of  rea- 
sonable sk3l  in  the  particuhnr  hranrb  of  the  art  or  science 
might  construct  the  machine,  and  if,  from  the  deficiencies, 
it  was  impracticable  fior  such  a  man  to  construct  it,  the  de- 
ficiencies were  material."  In  order  felly  to  understand 
the  objection  to  this  direction,  it  is  necessary  le  advert  to 
the  third  section  <^  the  act  of  1793,  which  specifies  the  reqnt- 
sites  to  be  compKed  with  in  procuring  a  patent,  and  the 
sixth  section  of  the  same  act,  which  states  certain  defences, 
of  which  the  defendant  may  avail  himself  to  defeat  the 
action,  and  to  avoid  the  patent.  The  third*  section,  among 
other  things,  requires  the  party  applying  for  a  patent  la 
deliver  a  written  description  of  his  invention,  and  of  the 
manner  of  using,  or  process  of  compounding  the  Banie>  im 
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«iieli  full,  clear,  and  exact  tenns,  as  to  diatingoish  the  same 
from  all  other  things  before  known,  and  to  enable  anj  per* 
ion  sktUad  in  the  art  or  science,  of  which  it  is  a  branch,  or 
with  which  it  is  most  intimately  connected,  to  make,  com- 
ponnd,  uid  use  the  same ;  and  in  the  case  of  anj  machine, 
he  shall  fallj  explain  the  principle,  and  the  seTeral  modes, 
in  which  he  has  contemplated  the  application  pf  that  prin- 
ciple, or  character,  by  which  it  may- be  distinguished  from 
other  inventions.  The  sixth  section  provides,  among  other 
things,  that  the  defendant  may  give  in  his  defence,  that  the 
specification  filed  by  the  plaintiff  does  not  contain  the  whole 
truth  relative  to  his  discovery,  or  that  it  contains  more  than 
is  necessary  to  produce  the  described  eSect,  which  conceal- 
ment or  addition  shall  fitUg  appear  to  have  been  made  for 
the  purpose  cf  deceiving  the  public* 

It  is  very  clear,  that  the  sixth  section  does  not  enumerate 
all  the  defences,  of  which  the  defendant  may  legally  avail 
bimsetf ;  for  he  may  clearly  give  in  evidence,  that  he  never 
did  the  act  attributed  to  him,  that  the  patentee  is  an  alien 
not  entitled  under  the  act,  or  that  he  has  a  license  or  an- 
thority  from  the  patentee.  It  is  therefore  argued,  that  if 
the  specification  be  materially  defective,  or  obscurely  or 
so  loosely  worded,  that  a  skilful  workman  in  that  particular 
art  could  not  construct  the  machine,  it  is  a  good  defence 
against  the  action,  although  no  intentional  deception  has 
been  practised*  And  this  is  beyond  all  question  the  doc- 
trine of  the  common  law ;  and  it  is  founded  in  good  reason ; 
for  the  monopoly  is  granted  upon  the  express  condition, 
that  the  party  shall  make  a  full  and  explicit  disclosure,  so 
as  to  enable  the  public,  at  the  expiration  of  his  patent,  to 
make  and  use  the  invention  or  improvement  in  as  ample 
and  beneficial  a. manner,  as  the  patentee  himself.  If  there- 
fore it  be  so  obscure,  loose,  and  imperfect,  that  this  cannot 
be  done,  it  is  defrauding  the  public  of  all  the  consideration. 
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npon  w&ich  the  monopol  j  is  granted.  ^  And  tbe  motiTe  e( 
the  party,  whether  innocent  or  otherwise,  becomes  immale^ 
rial,  because  the  public  mischief  remains  the  same. 

It  i«  said,  that  the  law  is  the  same  in  the  UuUed  Siaits^ 
notwithstanding  the  wording  of  the  sixth  section^  for  there 
k  a  great  distinction  between  a  concealment  of  ihaterial 
parts,  and  a  defective  and  ambignooa  description  of  all  the 
parts ;  and  that  in  the  latter  case,  although  there  may  be 
no  intentional  concealment,  jet  the  patent  may  be  aToided 
for  uncertainty  as  to  the  subject  matter  of  it.  There  is 
considerable  force  in  the  distinction  at  first  Tiew ;  and  jeit 
upon  more  close  examination,  it  will  be  difficult  to  snpport 
it.  What  18  a  defective  description,  but  a  concealment  of 
some  parts,  necessary  to  be  known  in  order  to  present  a 
complete  view  of  the  mechanism  ?  In  the  present  case  the 
material  defects  were  atated,  among  other  thiogSf  to  consist 
in  a  want  of  a  specific  description  of  the  dimensions  of  the 
component  parts,  and  of  the  shapes  and  position  of  the 
TariouB  knobs.  Were  these  a  concealment  of  material 
parts,  or  a  defective  and  ambiguous  disclosure  of  them  ! 
Could  the  Legislature  have  intended  to  pronounce^  that  the 
concealment  of  a  material  spring  should  not,  unless  made 
with  design  to  deceive  the  public,  avoid  the  patent,  and  yet 
that  an  obscure  description  of  the  same  spring  should  at 
all  events  avoid  it  ?  It  would  be  somewhat  hazardous  to 
attempt  to  sustain  such  a  proposition. 

It  was  probably  with  a  view  to  guard  the  public  against 
the  injury  arising  from  defective  specifications,  that  the 
statute  requires  the  letters  patent  to  be  examined  by  the 
attorney  general,  and  certified  to  be  in  conformity  to  the 
law,  before  the  great  seal  is  affixed  to  them.  In  point  of 
practice,  this  must  unavoidably  be  a  very  insufficient  seco- 
rity,  and  the  policy  of  the  proviaion,  that  has  changed  the 

»  BuUer,  N.  P.  'Jt.^Turntr  ^s.  llVn/er,  1  T.  R,  602. 
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eommon  law,  maj  be  yerj  doubtful.  This,  however,  is  a 
consideration  proper  before  another  tribunal.  We  must 
administer  the  law  as  we  find  it.  And,  without  going  more 
at  large  into  this  point,  we  think  that  the  manifest  intention 
of  the  Legislature  was,  not  to  allow  anj  defect  or  conceal-> 
ment  in  a  specification  to  avoid  the  patent,  unless  it  arose 
from  an  intention  to  deceive  the  public.  There  is  no  ground 
tiierefore,  on  which  we  can  support  this  objection. 

Considering  however  the  importance  of  the  question  in  a 
general  view,  if  the  cause  had  rested  on  this  point,  I  should 
have  been  disposed  to  have  had  it  certified,  on  a  diTisioa 
of  opinion,  for  the  determination  of  the  Supreme  Court. 

Another  objection  is  to  the  direction  to  the  jury,  that 
the  letters  patent  were  to  be  considered  as  granted  for  an 
improvement  in  manufacturing  cards,  and  not  for  the  whole 
machine  described  in  the  specification.  This  direction  was 
given  under  impressions  derived  from  the  case  of  Boullon 
&  Waits  vs.  Bull ;  but  we  are  now  satisfied,  that  the  direc- 
tion was  erroneous.  The  declaration  is  for  an  infringement 
of  the  patented  machine^  and  although  the  letters  patent 
state,  that  the  grant  is  for  *^  a  new  and  useful  improvement 
in  manufacturing  cards,"  yet  the  specification  must  be  con«« 
sidered  as  controlling  the  generality  of  expression,  and 
limiting  the  grant  to  the  machine  specifically  described 
therein.  It  is  indeed  clear,  from  all  the  other  papers  in  the 
cause,  that  the  invention  and  the  patent  have  always  been 
considered  by  the  patentees  as  confined  to  a  specific  ma- 
chine. 

The  last  objection,  which  has  been  urged,  is  to  the 
direction,  that  the  extraordinary  expenses  of  vindicating 
the  right  of  the  plaintiffs,  such  as  counsel  fees  and  expenses 
of  witnesses  beyond  the  taxable  costs,  ought  to  be  consi- 
dered as  items  of  actual  damage.  And  such,  r.t  the  trial, 
we  had  considered  the  established  rule  (o  bo  in  esfimaling 
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damages  m  cases  of  mere  tort^  whether  the  action  was  for 
the  redress  of  a  personal  injarj,  or  the  vindication  of  a  per* 
sonal  right.  Since  the  triaJ^  however,  we  have  seen  the 
case  of  Arcambal  vs.  Wistmafif  *  in  which  the  question,  as 
to  counsel's  fees,  was  directly  before  the  Supreme  Court. 
There  can  be  no  doubt  that  the  case  was  founded  on  a  tort; 
and  we  feel  ourselves  i)ound  by  that  decision,  whatever  might 
have  been  the  opinion  we  should  otherwise  have  been  dis- 
posed to  entertain. 

For  the  errors,  therefore,  in  the  two  last  exceptions,  a 

B^w  trial  must  be  granted. 

A  rum  trial  amardod,* 

«3iM;.806.  s  See  the  meeeeding  term. 


JoBH  Woodcock  v§nw  Datid  Paskbr  and  akothss. 

The  ordinal  inventor  of  a  nmchine,  who  has  reduced  his  inventjoD  to  practice, 
is  entitled  to  a  priority  of  patent  right,  although  nhsequenfly  the  same  ma- 
chine may  have  been  invented  by  another  person. 

The  inventor  of  an  improvement  cannot  entitle  himself  to  a  patent  more  broad 
than  his  invention. 

X  HIS  was  an  action  on  the  case  for  a  violation  of  a  patent 
right  of  the  plaintiff  for  splitting  leather.  The  cause  was 
tried  at  this  term  before  Story^  J.  in  the  absence  of  the 
District  Judge.  The  plaintiff,  at  the  trial,  produced  his 
letters  patent,  dated  8th  May,  1809,  securing  to  him  the 
patent  right  of  a  machine  for  splitting  leather.  The  defend- 
ants admitted  .the  use  of  a  similar  machine,  but  contended 
that  the  machine  was  the  invention  of  one  Samuel  Parktr^ 
(imder  whom  they  claimed,)  who  had  obtained  his  original 
letters  patent  for  the  same  invention,  dated  the  9th  July, 
18Q8;  and  letters  patent  for  certain  improvements  therein. 
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dated  the  26th  of  April,  1809.  The  principal  questions  be* 
tween  the  parties  were,  1.  Whether  Woodcock  or  Parker 
was  the  6rst  inventor  of  the  machine  in  controversy,  and  en* 
titled  to  the  patent.  2.  Whether,  admitting  the  plaintiff  to 
be  the  original  inventor  of  the  machine,  in  its  present  im- 
proved state,  his  patent  was  not  too  broad,  and  did  not  in- 
clude machinery  previously  invented  and  applied  to  the 
same  purpose  by  the  said  Parker* 

STORY f  X  in  summing  up  the  cause,  directed  the  ju-*^ 
ry  as  follows  :  The  first  inventor  is  entitled  to  the  benefit 
of  his  invention,  if  he  reduce  it  to  practice  and  obtain  a  pa- 
tent therefor,  and  a  subsequent  inventor  cannot,  by  obtain- 
ing a  patent  therefor,  oust  the  first  inventor  of  his  rights 
6r  maintain  an  action  against  hi{n  for  the  use  of  his  own  in- 
vention. In  the  present  case,  as  the  defendants  claim  their 
right  lo  use  the  machine  in  controversy  by  a  good  deriva- 
tive tide  from  Samuel  Parker^  if  the  jury  are  satisfied 
that  said  Parker  was  the  first  and  original  inventor  of  the 
machine,  the  plaintiff  cannot,  under  all  the  circumstances, 
maintain  his  action  ;  notwithstanding  he  may  have  been  a 
subsequent  inventor,  without  any  knowledge  of  the  prior 
existence  of  the  machine,  or  cooununication  with  the  first 
inventor.  It  is  not  necessary  to  consider,  whether  if  the 
first  inventor  should  wholly  abandon  his  invention  and  never 
reduce  it  to  practice,  so  as  to  produce  useful  effects,  a  se- 
cond inventor  might  not  be  entitled  to  the  benefit  of  the 
statute  patent :  because  here  there  is  not  the  slightest  evi- 
dence of  such  abandonment.  Parker  is  proved  to  have 
put  his  machine  in  operation ;  it  produced  useful  effects, 
and  he  followed  up  his  invention  by  obtaining  a  patent  from 
the  department  of  state.  ' 

As  to  the  second  question,  if  the  machine,  for  which  the 
plaintiff  obtained  a  patent^  substantially  existed  before,  and 
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(he  plaintiff  made  an  improvement  onlj  therein,  be  is  enii* 
lied  to  a  patent  for  such  improvement  only,  and  not  for  the 
whole  machine ;  and  under  such  circumstances,  as  this  pre- 
sent patent  is  admitted  to  comprehend  the  whole  machine, 
it  is  too  broad,  and  .therefore  void.  It  is  not  necessary,  to 
defeat  the  plaintiff's  patent,  that  a  machine  should  have 
previously  existed  in  every  respect  similar  to  his  own ;  for 
a  mere  change  of  former  proportions  will  not  entitle  a  party 
to  a  patent.  If  he  claim  a  patent  for  a  whole  machine,  it 
must  in  substance  be  a  new  machine  ;  that  is,  it  must  be  a 
new  mode,  method,  or  application  of  mechanisim,  to  produce 
some  new  effect,  or  to  produce  an  old  effect  in  a  new  way* 
In  the  present  case,  if  all  parts  of  the  machine,  except  the 
spring  plate,  (which  the  plaintiff  claims  as  emphatically 
his  own  invention,)  existed  before,  and  were  applied  to 
produce  the  same  effects  in  the  same  manned ;  and  the 
plaintiff  has  established  the  spring  plate  to  be  his  exclusive 
invention,  still  his  patent  ought  to  have  been  confined  t# 
such  improvement,  and  not  to  hare  comprehended  the 
whole  nmchiDe.  Unless,  therefore,  the  plaintiff  establish 
.  his  exclusive  right  to  the  whole  machine,  as  now  crganiaed, 
as  his  own  invention,  he  cannot  be  entitled  to  the  verdict  of 
the  jury. 

The  jury  found  a  verdict  for  the  defendants ;  and  a  biH 
of  exceptions  was  taken  to  the  •direction  of  the  judge,  but 
no  writ  of  error  has  ever  bees  sued  to  the  Supreme  Court. 

Ckarge  Blake  and  Dexter  for  the  plaintiff.^ 
PrescoU  and  Otia  for  the  defendants. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES, 

SPRING  CTRCDIT, 

mHOD£-IflIiAND«  JUNE  TEaM»   1813,   AT   NEWFORX. 


C  JOSEPH  STORY,  Anociate  Justice  of  the  Supreme  Court 
BEFORE  ^  D^viD  HOWELL,  District  Judge. 


Jacob  SuicrrELur  verstn  Lcti  Wb  baton. 


<The  iivolTcnt  act  of  ilibNf»>Iilafuf  eitend*  to  diichaife  the  party  from  dehta 
and  contraets  not  yet  due,  and  the  bar  ereated  therdiy  eppliei  ta  Jkhc  deht 
or  ooDtract,  io  whatev^  court  it  ii  sued. 

JLuis  action  was  brought  to  recover  tbe  contents  ol  a 
prooiissory  note,  dated  at  Providence,  &c.  given  bj  the  de- 
jendant  to  the  plakitiflT,  pajable  at  a  certain  time,  which  bad 
elapsed  before  the  suit  was  brought.  The  defendant  pleaded 
a  discharge  under  the  insolvent  act  of  Rhode^hland^  after 
the  note  was  given  and  before  it  became  due.  To  this 
plea  there  was  a  general  demurrer  and  joinder. 

The  cause  was  shortlj  argued  by  TriHram  Burgess  for 
the  plaintiff,  and  Jtobbins  for  the  defendant 

STORY,  J.  It  appears,  that  the  plaintiff  is  a  citizen  ef 
NenhYork,  and  tbe  defendant  a  citizen  ot  Rbode^Island, 
and  the  note  was  made  at  Providence  in  Rhode^lsland, 
and  (for  ought  that  appears)  to  be  executed  there.  Un- 
^er  these  circumstances,  the  cause  is  to  be  governed  by 
*the  lex  loci  contractus  ;  and  a  discharge  good  by  file  law  of 
(he  place,  where  the  contract  is  made  and  is  to  he  executed) 
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IB  good  everjr  where*  It  has  been  argaed,  that  the  insol- 
vent act  of  Rkodt'Island  does  not  bar  a  debt  not  due  at 
the  time  of  the  insolyencj.  But  on  examining  the  act,  the 
words  are  sufficiently  broad  to  discharge  the  party  from  all 
debts,  which  have  not  then  fallen  dae.  Such  debts  have 
been  always  admitted  to  be  proved  under  the  commission, 
and  have  been  uniformly  held  by  the  state  courts  to  be  bar- 
red by  the  act.  A  construction  of  so  old  a  statute,  which 
has  been  uniformly  sanctioned  by  the  judicial  courts  of  the 
state,  and  recognised  in  practice,  I  should  not  feel  at  liberty 
to  disturb,  even  if  more  doubts  acc<»npanied  that  construe* 
tion,  than  I  profess  to  feeL 

It  has  been  farther  argued,  that  the  act  was  designed  to 
bar  the  remedy  only  in  the  state  courts,  and  not  in  the  Uni- 
ted  States  courts  ;  but  I  am  satisfied  that  thia  coBStroction 
cannot  be  supported.  The  language  of  the  act  is  too  ex* 
plicit  to  admit  of  doubt.  It  gives  the  party  coming  in  un- 
der it  a  complete  diseharge  from  aM  contracts  within  its 
purview. 

It  has  been  suggested,  that  in  point  of  fact  th^  consideia- 
tion  of  the  present  note  was  a  satisfaction  of  a  judgment  ob- 
tained by  the  plaintiff  against  the  defendant,  in  the  state 
courts  o[  Rkod^lslandt  on  a  contract  orqpnally  made  be-* 
tween  the  parties  in  New^Yorkf  and  that,  if  these  facts 
would  vary  the  legal  result,  the  plaintiff  would  withdraw  his 
demurrer  by  leave  of  the  court  and  reply  the  special  £scts« 
I  do  not  perceive  how  these  facts  can  vary  the  legal  prin* 
eiples  applicable  to  the  case.  The  court  can  only  look  to 
the  place  of  the  present  contract,  and  not  to  the  place  eC 
any  former  contract,  which  gave  rise  to  the  presents  If 
money  had  been  lent  in  Rh4>d€'l8landf  and  a  note  after* 
wai^  giv«B  io  Nem^Yorkf  and  payable  there,  for  the 
amount,  there  could  be  no  doubt  .that  the  contract  would  be 
governed  by  the  law  of  that  state* 
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No  question  hfts  been  made,  aa  to  the  conatitotionalitj  of 
the  inaolvent  law  of  Rhod^hland  ;  on  that  point,  therefore, 
i  give  no  opinion.  But  on  the  other  grounds,  I  adjudge  the 
plea  in  bar  good,  and  let  judgment  be  entered  accordingly. 

Judgment  far  the  dtfendani. 


Trott  &  AL.  versut  Jobn  Wood. 

Hie  WBflr  of  a  dup  hu  ao  rii^t,  vithoot  necndty,  to  cfaaofe  the  Tdiide  o^ 

eoofCffuiee  of  goodi  lUpped  for  the  voyafe  QD  Crei^^ 
A  asBge  to  control  this  general  principle  sbould  be  yery  clear  and  unifonn,  oth- 

erwiie  it  ought  not  to  affect  the  rights  of  the  parties. 

AaavMPaiT  for  not  transporting  certain  merchandize  from 
Providence  to  NenhYorky  in  a  packet  sloop  belonging  to 
^he  defendant. 

It  appeared  firom  the  eTidence,  that  the  merchandize  was 
-ahipped  at  Providence^  in  the  defendant's  packet,  for  New- 
York  ;  that  the  packet  sailed  as  far  as  Newport^  where  the 
^wner  lived,  and  the  merchandize  was  there  unshipped  and 
sent  on  in  another  packet,  which  was  captured  in  her  pas- 
sage down  the  sound,  by  the  British  squadron,  and  thereby 
ihe  merchandize  was  finally  lost. 

The  defence  at  the  trial  was,  1.  That  the  packet  wanted 
^ome  repairs,  and  therefore  the  trans-shipm^t  was  necessa- 
ry ;  and  2.  That  by  the  custom  of  the  trade,  it  was  lawful 
<o  trans-ship  the  goods  in  another  packet,  without  any  spe- 
cial authority  for  that  purpose. 

As  to  the  first  point,  the  evidence  was,  that  some  slight 
repairs  were  necessary ;  but  that  the  packet  might  have 
been,  and  actually  was,  repaired  in  a  s^ort  time,  so  as  to 
have  been  fit  to  perform  the  voyage*  As  to  the  second 
point,  there  was  considerable  testimony  on  each  side. 
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STORYf  J.  directed  the  jurj,  that  wheit  goods  were 
shipped  on  board  of  a  vessel,  to  be  sent  to  another  port, 
the  owner  of  the  vessel  had  no  right  to  change  .the  vehicle 
of  conveyance  without  necessity.  That  great  inconve* 
nience  might  arise  from  a  contrary  decision  to  the  conuner^ 
cial  world,  as  every  merchant  might  well  be  presumed  to 
ship  his  property  in  a  particular  vessel,  not  only  from  hia 
knowledge  or  information  of  her  character  as  to  sailing  and 
seaworthiness,  but  also  from  his  confidence  in  the  mastef 
and  owner  of  the  ship.  If,  in  the  coarse  of  the  voyage, 
the  ship  was  disabled  or  wanted  repairs,  the  master  was 
bound  to  have  the  ship  refitted,  if  it  could  be  done  within  a 
reasonable  time.  But  if  the  ship  were  incapable  of  repiurs 
within  a  reasonable  time,  then  he  might  transport  the  goods 
in  another  ship  to  the  place  of  destination,  and  thereby 
earn  his  whole  freight.  In  every  such  case  the  master 
was  justified  in  the  change  of  the  ship, by  necessity  only; 
and  if  done  without  necessity,  the  owner  was  responsible 
for  all  losses  consequent  thereon.  And  this  was  founded  ia 
good  reason ;  for  the  shipper  would,  by  the  change  of  the 
ship  without  necessity,  lose  the  security,  which  he  might 
otherwise  derive  from  any  insurance  made  on  the  voyage*^ 
That  in  the  present  case,  if  the  jury  believed  the  evidence, 
there  was  no  such  necessity  as  authorized  the  trans-ship- 
ment. 

As  to  the  question  of  usage,  in  order  io  support  that  de- 
fence, it  was  not  suiBcient  that  a  few  instances  could  be 
produced,  in  which  masters  in  the  trade  had  trans-shipped 
goods,  and  no  objection  had  been  made.  The  course  of  the 
trade  must  be  uniform  and  general,  to  entitle  it  to  be  con- 
sidered as  a  legal  defence.  It  should  be  so  well  settled, 
that  persons  engaged  in  the  trade  must  be  considered,  as 

*  Rkciu  de  Asstc.  N.  T^.^Sarderna,  p.  3,  n.  ^S.—Pellyvh.  Royal  Exch,*Companyf 
1  Mw.Ml.-^PUaUmmtrrs.Slapia,  1  T.  R.  611,fiaec.-*]  £imr^.  124, 425w 
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<SOBtractidg  with '  refereDce  to  t^e  usage ;  and  as  the  proof 
of  such  us^e  lay  on  (he  defendant,  the  jury  ought  not  to 
change  the  general  principles  of  the  law,  as  to  the  rights  of 
the  parties^  unless  the  usage  were  fullj  proved  to  be  uniform, 
and  independent  of  the  consent  of  particular  shippers. 

The  jury  found  a  Terdict  for  the  plain(if&. 

Bridgham  for  plaintiffs. 

Searle  and  Btwrill  for  defendant. 


The  Ship  Frai?ci8  and  Cargo,  JosepB  Boteb,  Master.   Dcnhaii  anjs 

Randolph's  Claim.    Prize. 

A  Aipnent  made  by  an  OKiBy  ahipper  to  bia  eorrefpondeot  in  ^imtuo,  to  ha- 
loDg  to  the  latter  at  his  election,  in  hreo^-four  boun  alter  the  arrival  Uiere^ 
of,  is  liable  to  condemnation  as  hostile  property. 

Tn  war,  property  cannot  diange  ils  iwstile  character  in  Inmitlu. 

In  the  above  case,  an  election  made  dnnng  the  transit  wiU  not  mevge  the  hot* 
tile  character  of  the  property. 

STORYy  J,  The  question  now  before  the  court  ari- 
ses out  of  the  claim  of  Messrs.  Dunham  and  Randolph  of 
New^York,  who  claim,  as  their  own  property,  sundry  bales 
of  merchandize,  shipped  to  them  on  board  the  Francis^  hj 
Alexander  Thompson  of  Olasgow.  The  Francis  sailed  from 
Oreenoek  about  the  19th  of  July,  1812,  for  New-Yorky  and 
on  her  passage  was  captured  by  the  privateer  Yankee, 
Oliver  Wilson  commander.  By  the  papers  on  board,  the; 
goods  appear  to  be  shipped  by  Thompson^  and  consigned  to 
the  claimants.  Several  letters  of  T%ompson  accompany  the 
bills  of  lading*  In  one  of  them,  dated  the  1 1th  of  July, 
1812,  after  speaking  of  the  shipments,  one  on  board  of 
the  Fanny f  and  the  other  on  board  of  the  Francis^  he  says, 
^  I  hare  exceeded  in  some  articles,  I  have  sent  you  others 
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not  ordered  at  «H»  the  reason  of  which  is,  I  btended  to  have 
made  a  small  shipment  on  mj  own  account,  but  foond  the 
circnmstances  such,  that  it  would  have  been  Tery  apt  to 
create  confusion  and  mistakes,  I  therefore  concluded  to  send 
you  the  whole.  I  assure  you,  nothing  has  been  wanting  oa 
my  part  to  get  every  thing  done  in  the  best  manner  I  could, 
but  I  wish  to  go  on  the  most  liberal  and  fair  principles.  I 
leave  with  yourselves  to  take  the  whole  of  iht  two  Mf- 
mentSy  or  none  at  all,  just  as  you  please.  If  you  do  not 
wish  them,  I  will  thank  you  to  hand  the  invoices  over  to 
Messrs.  Faleonefy  Jackson  A  Co.  I  think  twenty'^oar 
hours  will  afford  you  ample  opportunity  f<Mr  you  to  make  up 
your  minds  on  this  point,  and  if  yon  do  not  hand  them  over 
within  that  time,  I  wOl  of  course  consider  that  you  take  the 
whole."  In  other  parts  of  the  letter  the  same  proposi- 
tion is  repeated.  Towards  the  close  he  says,  ^*  the  premium 
of  insurance  is  three  guineas,  warranted  free  from  capture 
by  the  Americans.  I  presume  there  is  no  danger  of  their 
Injuring  the  property." 

In  another  letter,  addressed  fo  Messrs.  Falconety  Jack- 
son if  Co.  otNe^v-Yorkf  dated  15th  of  July,  1813,  after  ac- 
knowledging the  receipt  .of  letters  from  them  of  the  1st  and 
11th  of  June,  1812,  he  observes,  ''  the  government  of  (he 
United  States  seem  really  to  be  in  earnest  about  war,  but 
there  was  such  a  train  of  circumstances  occurred  (the  death 
of  Percivalf  &c.)  that  I  think  would  induce  them  to  wait 
the  final  resijlt,"  &c.  He  then  goes  on  to  state  the  ship^ 
ments  by  the  Fanny  and  the  Francis,  and  says,  "  I  have 
had  an  order  from  Dunham  <&  Randolph  sent  me  for  about 
a  year,  to  be  shipped  when  the  orders  in  council  were  re- 
moved.  I  have  sent  them  more  of  some  articles,  than  they 
ordered,  and  some  not  ordered  at  all,  the  reason  of  which 
was,  &c.  I  concluded  to  send  them  the  whole,  leaving  it  to 
their  option  to  take  them  to  account  or  not,  just  as  ther 
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pleased ;  bat  if  they  took  anji  it  must  be  the  whole  of  both 
shipments,  or  none  at  ail.  I  gave  them  twenty-four  hours 
after  the  arriyal  of  the  first  vessel,  to  make  up  their  minds, 
and  if  they  did  not  hand  you  over  the  invoice  of  letters  in 
that  time,  I  would  consider  they  had  taken  the  whole  to 
account.  Should  the^  not  take  them,  you  will  of  course 
do  the  best  you  can  for  me."  It  is  conceded,  that  the 
Fanny  was  captured  by  a  revenue  cutter  of  the  United 
Stoles,  and  upon  her  arrival  in  the  United  StattSj  which 
was  before  the  Francis  arrived,  she  was  proceeded  against 
in  the  proper  judicial  tribuniJ. 

It  has  been  argued,  that  under  these  circumstances  the 
property  of  the  goods,  at  the  time  of  the  shipment,  actually 
vested  in  the  claimants,  subject  however  to  be  devested  by 
their  subsequent  refusal  to  accept  the  same.  But  can  this, 
by  any  reasonable  construction,  be  so  held  ?  The  shipment 
is  conceded  by  the  shipper  not  to  have  been  made  in  con* 
formity  with  the  orders  of  the  claimants,  and  that  larger 
quantities  of  some  goods,  which  were  ordered,  and  other 
goods,  which  were  not  ordered,  had  been  sent ;  and  the 
shipper  expressly  declares,  that  the  whole  must  be  accept- 
ed, or  none.  Until  the  acceptance  then,  there  could  be  no 
property  in  the  claimants,  even  if  the  intentions  of  the  ship- 
per bad  been  to  vest  that  property ;  because  no  man  can 
be  bound,  against  his  will,  to  take  the  risk  of  goods,  for 
which  he  has  not  contracted.  Here,  however,  there  wa» 
^  such  intention.  The  shipper  plainly  declares,  that  the 
goods  were  at  his  own  risk,  and  on  his  own  account, 
until  the  claimants  should  make  their  election.  If  the  goods» 
had  been  lost  during  the  voyage,  and  before  the  arrival  oC 
the  time  of  the  election,  there  cannot  be  a  doubt,  that  it 
would  have  been  the  loss  of  the  shipper.  I  would  adopt 
the   language  of  Sir  W*  Scotiy  in  the  ease  of  the  Packet  de 
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mihoa^  ^  that  it  is  the  true  criterion  of  property,  that  if 
you  are  the  perBon  on  whom  the  loss  wHI  fall,  you  are  to  be 
-considered  as  the  proprietor/'  The  argument  therefore  of 
the  claimants'  counsel,  on  this  point,  cannot  be  supported* 

It  has  been  suggested,  that  if  the  claimants  can  be  admitted 
to  the  benefit  of  farther  proof,  they  will  be  able  to  sher, 
that  the  Fanny  arrived  before  the  Francis^  and  that,  pre- 
vious to  the  capture  of  the  latter,  the  claimants  had  made 
their  election  to  receive  the  whole  shipment.  It  is  how* 
ever  admitted,  that  the  Fanny  was  actually  captured  and 
brought  into  one  of  our  ports,  and  underwent  a  judicial 
examination.  It  is  somewhat  difficult  to  conceive,  how  an 
election  to  take  the  property  could  have  been  effectually 
made,  while  it  was  emphatically  in  the  custody  of  the  hw. 
But  notwithstanding  this  objection,  if  I  were  satisfied  that  a 
legal  defence  could  be  shewn  to  the  court  under  an  order 
for  farther  proof,  I  should  not  hesitate  to  allow  it.  It 
IS  clear,  however,  to  my  mind,  that  the  assumed  defence 
could  never  prevail.  At  the  time  of  the  shipment  the 
property  was  clearly  hostile.  An  open  and  public  war  ex- 
isted between  Greai  Britain  and  the  United  States.  By 
the  general  law,  a  state  of  war  puts  an  end  to  all  executory 
contracts  between  the  citizens  of  the  different  countries. 
Whatever  contract  remains  then  in  fieri  is  either  suspend* 
cd  or  dissolved,  flagrante  bello.  A  familiar  instance  is 
that  of  a  contract  of  affreightment  to  the  enemy  country, 
which  has  been  solemnly  held  to  be  dissolved  by  the  break- 
ing out  of  the  war.  It  might  therefore  be  exceedingly 
tloublful,  if  it  were  competent  to  citizens  of  the  United 
^tateSy  after  a  knowledge  of  the  war,  to  make  or  to  ratify  a 
contract  with  the  public  enemy. 

I  do  not,  however,  rely  on  this  consideration.     I  consider 
It  as  a  general  principle,  liable  to  very  few  exceptions,  that 
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the  character  of  hoatilitj  impressed  upon  property  cannot 
be  altered  during  the  voyage,  or,  as  it  is  usually  expressed^ 
in  tratMitu.  A  strong  case  of  the  application  of  this  prin- 
ciple is  ^e  Dankebaar  Affricaan.*  An  exception  to  the 
rule  is,  when  the  transfer  is  made  in  a  time  of  profound 
peace,  without  reference  to  a  contemplation  of  hostilities.* 
If  it  were  necessary,  I  might  draw  in  aid  the  principles  of 
these  decisions^  because  it  is  clear  that,  at  the  time  of  the 
shipment,  hostilities  had  actually  commenced  and  were  in 
the  contemplation  of  the  shipper.  The  whole  papers  and 
documents,  read  in  this  cause,  point  to  the  expectation,  as 
one  of  public  notoriety.  And  upon  the  ground  assumed 
by  the  claimants'  counsel,  that  the  election  of  the  claimants 
vested  in  them  the  property  during  its  transit,  it  nould  fol- 
low, that  the  case  would  be  comprehended  within  the  gen- 
eral rule  of  illegal  transfers,  during  hostilities  actually  exr 
isting  or  imminent. 

But  I  do  not  rest  the  present  claim  upon  this  ground 
nione.  I. consider  it  a  clear  principle,  that  the  property  of 
nn  enemy,  going  to  a  neutral  or  a  friend,  to  be  his  at  bii 
election  at  the  end  of  the  voyage,  remains,  during  the  wholf 
voyage,  as  to  the  claim  of  belligerents,  enemy's  property. 
It  is  not  competent  for  the  neutral  or  friend,  during  the 
voyage,  to  change  by  his  election  the  character  of  hostili* 
ty,  which  is  attached  to  the  property  at  its  shipment. 
During  the  whole  voyage  it  must  be  subject  to  the  shipper's 
right  of  stoppage  in  transitu ;  and  this  right,  by  the  cap- 
ture, becomes  legally  and  effectively  vested  in  the  captors. 
I  do  not  undertake  to  say,  how  the  case  might  stand,  as  be- 
tween the  shipper  and  the  consignee,  upon  such  election 
being  made ;  it  will  be  time  enough  to  decide  that  question 
when  the  case  arises.    But  where  the  interests  of  third' 

*1JM.  107.  ^TIurrmMtHrtanAatlR9k,SU. 
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peraonfl  intervene,  the  right  of  election  cannot  defeat  their 
rights ;  and  the  laws  of  belligerent  capture  would  remain  a 
mere  theoretical  sjstem,  if  the  doctrine  contended  for  by 
the  chumants  should  prevail.  In  my  judgment,  the  great 
principles  of  national  law  require,  that  no  secret  liens,  no 
future  elections,  no  private  contracts  looking  to  future 
events,  should  cloak  with  the  garbs  of  neutrality  the  pro- 
perty of  an  enemy,  while  sailing  on  the  ocean.  I  know  not 
that  any  person  could  foresee  the  alarming  extent,  to  which 
the  contrary  doctrine  would  lead  us.  Frauds  of  every 
name  and  character  wodd  thicken  around  us,  and  not  a  sm- 
gle  bale  of  hostile  property  would  swim  on  the  ocean,  but 
it  would  be  covered  with  neutral  liens,  and  secret  and  in- 
terminable contracts.  Against  the  adoption  of  principles, 
which  would  lead  to  this  inevitable  result,  I  beg  to  enter 
my  solemn  dissent.* 

In  the  present  case,  I  feel  myself  bound  to  declare,  that 
I  see  no  fraud  properly  imputable  to  the  claimants;  they 
are  innocent%  But  the  rule  cannot  be  relaxed  in  their  la- 
Tor :  and  I  feel  some  consolation,  that  the  loss,  which  wiO 
accrue,  will  in  no  event  rightfully  fall  on  them. 

Claim  r^ected.    Decnt  qf  condemnatum, 

Wheatonf  BtfrriU,  and  Dexter  for  captors. 
Searle  for  claimants. 

«The/oM|iMnc4ilo6.2»,  andi  thsifwm,  41lo&.218,ate  strani^  i^vlicddt 
(othii 


JUNB  TERMt  iai8.  4<1 


Thx  Ship  Evphbates  avd  Caboo,  and  tbi  Ship  Fbavcu  avb 

Cargo. 

Practice.    When  delivery  on  bail  ihall  be  or  not    When  a  nde  decreed  pend- 
ing proceedingi. 

JL  HESE  were  prize  causes,  in  which  applications  were  made 
on  behalf  of  the  claimantSy  and  also  on  behalf  of  the  captors^ 
for  a  deliver  J  of  the  property  on  bail. 

STORY9  J.  delivered  an  opinion  to  the  following  effect. 

The  principlesi  which  govern  applications  of  this  nature, 
Lave  been  settled  in  Ef^land,  in  a  good  degree,  by  statute. 
In  the  United  StateSf  they  remain  under  the  general  regu- 
lations of  admiralty  proceedings. 

In  prize  causes,  before  a  kearit^f  the  property  is  never 
delivered  to  either  party  on  bail,  unless  by  consent.  If  it 
be  perishable,  the  proper  remedy  b  by  an  appraisement 
and  sale ;  ^  and  in  like  manner  the  court  will  decree  a  sale, 
pending  the  proceedings,  for  any  other  justifiable  cause. 
And  upon  «ales  under  such  decrees,  the  proceeds  must  be 
brought  into  court,  and  deposited  in  the  registry,  subject 
to  the  future  order  of  the  court. 

After  a  bearing,  the  property  may,  in  the  discretion  of  the 
court,  be  delivered  on  bail.  In  cases  ordered  for  farther 
proof  a  delivery  on  bail  is  sometimes  allowed  to  the  claim- 
ants ;  and  if  they  decline,  to  the  captors.  But  it  is  a  pro- 
ceeding adopted  with  extreme  caution,  as  it  opens  a  door  to 
many  inconveniences,  and  sometimes  to  frauds.  To  avoid 
these,  a  decree  of  sale  and  deposit  of  the  proceeds  is  usually 
and  properly  resorted  to,  especially  on  applications  as  to  the 
cargo.     And  in  no  case  should  a  delivery  on  bail  take  place, 

*  T/UCtpenhage^  3/M.  ITS. 
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until  the  court  is  fullj  satisfied,  that  the  appraisement  is 
perfectly  fair,  and  the  property  estimated  at  its  full  Talue. 

Where,  on  the  beariiig,  the  property  is  acquUiedj  and  an 
appeal  is  interposed  to  a  tribunal  not  sitting  within  the  same 
jurisdiction,  or  into  which  the  property  does  not  follow  the 
cause,  (as  is  the  case  of  the  Supreme  Court  of  the  United 
States  in  relation  to  this  court,)  the  claimants  are  generally 
allowed  a  delivery  of  the  property,  or,  in  case  of  sale,  of  its 
proceeds,  on  giving  bail.  Where  there  is  a  decree  of  con- 
demnation, the  same  rule  is  in  general  adopted,  as  to  the 
captors.  But  it  is  always  an  application  to  the  sound  dis- 
cretion of  the  court,  and  if  there  be  danger  of  injustice,  the 
court  will  withhold  it  from  either  party,  and  content  itself 
with  retaining  the  property,  or  with  ordering  a  sale  thereof, 
and  a  deposit  of  the  proceeds  in  the  registry. 

In  the  various  claims  before  the  court,  it  seems  to  be 
conceded  on  all  sides,  that  if  the  property  is  not  to  be  de- 
fivered  on  bail,  a  sale  thereof  would  be  for  the  benefit  of  all 
parties.  I  should  feel  an  extreme  reluctance  to  deliver  the 
property  in  any  of  these  claims  on  bail,  by  appraisement, 
notwithstanding  some  of  them  are  cases  ordered  for  farther 
proof.  The  goods  were  destined  for  the  market,  and  it  is 
more  fair  and  just  to  all  parties,  to  ascertam  the  value  by  a 
free  and  fair  sale,  than  by  an  appraisement,  which  may  be 
liable  to  many  exceptions,  and  depends  sa  much  upon 
opinion. 

I  shall  therefore  direct  a  general  sale,  and  a  deposit  of  the 
proceeds  m  court,  in  all  cases,  except  where  a  sentence  of 
acquittal  or  condemnation  has  passed  upon  the  property. 
In  cases  of  condemnation,  where  the  claimants  liave  aban- 
doned an  appeal,  and  the  United  St^Ues  alone  have  intei^ 
posed  an  appeal,  upon  a  claim  to  the  property  founded  upon 
a  supposed  forfeiture,  accruing  from  a  breach  of  the  non- 
importation act,  as  I  have  had  Uttle  difficulty  upon  the 

t 
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prineipal  hearing  ia  rejeetii^  tUs  claioi,  I  sball,  after  a  sak^ 
order  the  proceeds  to  be  delivered  over  to  the  captora, 
upon  giving  bail.  In  the  other  cases  of  condemnation,  I 
shall,  under  the  circumstances,  retain  the  proceeds  of  the 
property,  which  is  to  be  sold,  in  court ;  and  where  the 
property  has  been  heretofore  delivered  to  the  claimants  on 
bail,  I  shall  not  order  a  payment  of  the  value  into  court,  but 
suffer  it  to  remain  until  the  final  decision. 
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Flractice.    Ai  to  eotta  to  be  taxed  oo  several  claims  in  <me  iafbnnation,  opon.a 
veaWoii  of  the  foffeitue. 

Iff  this  and  some  other  prize  causes  pending  before  the 
court,  the  captors  had  relinquished  their  rights  to  a  consid- 
erable portion  of  the  property  found  on  board,  and  claimed 
by  American  citizens  ;  and  Congress  having  passed  an  act^ 
remitting  all  forfeitures  under  the  non-importation  acts,'  up- 
on the  payment  of  the  duties,  costs  and  charges,  a  question 
arose  as  to  the  costs,  wUch  ought  to  be  taxed  upon  each 
claim. 

The  counsel  for  die  daiaumts  contended,  that  the  attor- 
ney for  the  United  States  was  entitled,  on  each  claim,  to 
the  sum  of  ^6  only ;  and  they  cited  the  act  of  28th  of  Feb- 
ruary, 1799,  ch.  125,  sect.  4,  regulating  his  fees. 

The  District  Attorney,  on  flie  other  hand,  centaided  that 
he  was  entitled  to  {17  on  each  claim ;  and  to  shew  that 
tocli  had  been  the  general  practice,  he  introduced  certifi- 
cates, &c.  fimn  Ae  districts  of  MaasaehHHitSf  Coimecticttf , 
NeW'Yarky  and  Fennsyhania ;  and  he  alleged  that  such 

^  Jd2  Jamutrjf,  1813,  tk.  119. 

*  JTtf  1  Jfsrij^  1600,  eft.  n,  cmT  scf  a  JEvcl,  1811,  eft.  96. 


4S4  BHODE-ISLANin 

had  alflo  been  the  practice  of  the  District  CoUrt  of  Wiode- 
Island* 

STORYf  J.  These  prize  causes  have  been  certified  to 
this  court  hy  the  District  Judge,  under  the  act  of  8th  of 
May,  1792,  ch.  36,  on  account  of  his  having  been  of  coun- 
sel for  the  United  States  ;  and  I  consider  myself  therefore 
as  sitting,  in  effect,  for  him.  On  examining  the  act  regula- 
ting fees,  I  confess  that  I  was  at  first  strongly  inclined  to 
think,  tbat  at  most,  }ll  only  were  taxable  against  each 
claim  ;  and  there  is  certainly  weight  in  the  argument,  which 
would  confine  the  taxation  to  ^6.  No  judicial  proceedinp 
appear  to  have  been  had  on  fhe  behalf  of  the  tjnUed  States^ 
except  the  filing  of  an  information  or  claim  for  the  munici- 
pal forfeitures.  The  subsequent  collateral  proceedings  of 
the  parties  were  to  obtain  a  remission  of  the  forfeitures  from 
the  secretary  of  the  treasury*  But  I  am  pressed  with  the 
uniformity  of  the  practice  to  allow  ^17;  and  certainly,  sit- 
ting merely  for  the  District  Judge,  I  should  not  feel  at 
liberty  to  disturb  a  practice,  which  seems  to  have  obtained 
BO  general  a  sanction.  I  shall  therefore  allow  the  }17  for 
each  claim,  in  these  cause?. 

RobbinSf  District  Attorney. 
CrapOy  Seark,  &c«  for  the  claimants* 


Mosis  LippVTT  wrtus  Timotbt  Hopkiim  Si  al« 

▲  deviae  to  A,  "  and  if  he  shall  die,  without  an  heir,  before  he  dtaU  arrive  at 
the  age  of  tventy-one  yean,  that  then  all  that  it  herem  to  him  bequeathed, 
to  be  equally  divided  amiDg;Bt  his  brothen  and  ngterifOr  their  hein;  A 
takei  a  fee-smple  with  an  executoiy  devise  over  to  his  brothers  andsistcn. 

Cjectmeitt  for  a  tract  of  land  lying  in  fifctfua/e,  in  Rhode" 
island.    The  defendantSi  as  to  nmety  acres,  parcel  of  the 
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premUieB  described  in  the  declaration,  pleaded  in  bar  the 
Btatute  of  limitations  of  Rhode-Island,  which  provides,  that 
twentj  years  quiet  possession  shall  <f  give  and  make  a  good 
and  rightful  title/'  &c.  And  as  to  the  residue  of  the  de* 
manded  premises^  they  disclaimed*  They  also  pleaded  the 
general  issue  **  not  guilty,"  as  to  the  whole. 

The  plaintiff,  in  his  replication,  set  out  the  proviso  of  the 
statute,  allowing  ten  years  to  any  reraainder*man,  &c«  after 
the  accruing  of  his  right,  and  then  recited  at  large  the  will 
of  Moses  lAppettf  the  material  parts  of  which  will  be  found 
in  the  opinion  of  the  court.  He  then  alleged,  after  averring 
the  death  of  the  testator,  &c.  that  the  premises  devised 
(being  the  same  demanded  in  this  action)  became  vested  in 
John  Lippdtf  as  tenant  for  life,  and  that  the  fee-simple 
vested  in  Moses  lAppetiy  from  whom  it  descended  to  him, 
and  that  on  the  death  of  said  John,  being  more  than  twenty- 
one  years  of  age,  the  remainder  vested  in  him,  the  plaintiff. 

To  this  plea,  after  oyer  of  the  last  will  and  testament  re- 
cited in  the  plaintiff's  replication,  the  defendants  demurred 
generally,  and  the  plaintiff  joined  in  demurrer. 

STORY,  J.  This  is  an  action  of  ejectment  brought  to 
jrecover  a  lot  of  land  situate  at  High  Plain  so  called.  The 
plaintiff  claims  as  heir  at  law  at  the  common  law.  The  con« 
troversy  has  chiefly  turned  upon  the  construction  of  a  devise 
in  the  will  of  Moses  Lippett,  the  grand-father  of  the  plaintiff, 
and  without  a  particular  examination  of  the  pleadings,  I  shaB 
at  present  confine  myself  to  that  consideration. 

The  case  is  in  short  this.  The  testator  made  his  wilFon 
the  SOth  of  June,  1744,  which  was  duly  proved  and  allowed 
by  the  Court  of  Probate  on  the  24th  of  January,  1745.  In 
that  win,  after  the  usual  introductory  words,  <<  as  to  my 
worldly  estate,  &c.  I  do  dispose  of  the  same  in  manner  fol- 
lowbg:"  Imprimis,  he  gives  to  his  son  Moses  certain 
estate,  &c.  **  to  him  and  his  heirs  forever."    Secondly,  t6 
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hk  son  Jermiahf  &c.  '<  to  Urn  and  his  hfSn  forever.'' 
Thirdlj,  to  hiB  son  Chriitopher,  &c.  <<  to  him  and  his  heirt 
forever."  Fourth!  j,  to  hiB  son  Jos^hf  &c.  <'  to  ium  and  hie 
heirs  for  ever."  Then  comes  the  clause  in  question.  '^Fifthlj, 
I  give  and  beqaeatl;  to  Join,  my  dearly  beloved  son,  my 
lot  of  land  lying  to  the  eastward  of  the  great  pond  m  Wm'- 
nnckf  together  with  an  addition  lot  joining  thereto*  with  abo 
my  let  of  land  in  IVamick,  joining  to  George  Roberts*  land, 
with  one  half  of  the  Tkaieh  creek  joining  to  said  lot,  with 
also  one  half  of  my  lot  of  land  joining  to  John  Wamer^8, 
called  Edward  Carter's  place,  with  one  half  my  lot  of  hmd 
at  the  long  meadow,  so  called,  in  Warwick  neck,  with  abo 
one  half  my  homestead  &rm,  with  one  half  of  all  the  buiU- 
ings  thereon,  (the  best  room  in  my  dwelling  house,  wherein 
I  now  dwell,  excepted,)  with  also  one  half  of  my  live  stock, 
with  al9o  one  half  of  the  appurtenances  (in  every  respect) 
belottging  to  the  tanning  business,  together  with  one  half  of 
the  stock  thereof.  Further,  I  give  and  bequeath  to  JoJkn, 
my  dearly  beloved  son,  the  sum  of  100  pounds  current 
money  of  the  old  tenor  of  this  colony,  with  also  one  feather 
bed  with  sufficient  furniture,  with  also  a  sufficiency  of  bed- 
ding, with  bedstead  and  cord,  with  also  my  silver  tankard 
and  my  great  bible,  all  to  be  delivered  him  by  my  executrix 
hereafter  named,  when  he  shall  arrive  to  the  age  of  twenty* 
one  years;  and  if  he  shall  die  wUhoitt  anheir  btfors  he 
shall  arrive  to  the  age  qf  twwiy^nt  yearSy  (haJt  ikm  aU 
Hmi  is  herein  to  him  bequeathedf  to  be  eqftcaUy  disidsd 
amongst  his  brothers  and  sisters,  or  their  heirs,  to  be  d^ 
Uvered  !<►  them  as  i^oresaid.  Farther,  I  give  smd  bequeath 
to  John,  my  beloved  son,  ray  one  hundred  and  eighty  acre 
lot  of  land  to  the  westward  of  the  seven  mile  line  of  Propi- 
denesy  upon  High  Plain  so  called,  to  be  deliserid  to  iim 
ne  aforesaid-*^ 

John  survived  the  testator  and  died  after  arrival  at  twea- 
tyvone  years  of  age. 
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There  is  a  residuarj  cherise  of  all  the  real  and  personal 
estate  undisposed  of  to  the  testator's  wife,  "  to  her  and  her 
heirs  freely  to  be  possessed  and  enjoyed/^ 

The  question  is,  what  estate  John  (under  whom  the  de- 
fendants claim)  took  in  the  lot  on  High  Plain.  It  is  con- 
tended by  the  plaintiff,  that  John  took  an  estate  for  life  only 
in  anj  part  of  the  real  estate  devised  to  him ;  and  at  all 
events  in  the  land  on  High  Plain.  On  the  other  side  it  is 
contended,  that  John  took  an  estate  in  fee  or  fee  tail,  in  all 
the  real  estate  devised  to  him. 

The  case  has  been  very  well  argued  on  both  sides,  and 
I  shall  now  proceed  to  deliver  the  opinion,  which,  on  mature 
deliberation,  I  have  formed* 

I  will  first  consider  what  estate  John  took  in  the  lands  in 
Warwiekj  devised  in  the  first  clause. 

The  fijrst  rule  in  the  construction  of  a  wHl  is,  to  effectuate 
the  declared  intention  of  the  testator,  if  by  law  it  may  pre- 
vail. To  this  rule  all  others  bend.  But  the  intention  of 
the  testator  must  be  clear  and  explicit,  for  the  heir  at  law 
is  not  to  be  disinherited,  unless  by  express  words  or  mani- 
fest intention.  ^  Upon  this  ground  it  is,  that  if  a  devise  of 
land  be  without  expressing  any  particular  estate,  the  devisee 
takes  an  estate  for  life  only,  unless  from  the  context  a  greater 
estate  was  manifestly  intended. '  ' 

It  is  highly  probable,  as  observed  by  Lord  Mansfield  in 
Loveacres  vs.  Blight,^  that  almost  every  case  determined 
by  this  rule,  as  applied  to  a  devise  of  lands  in  a  wiU,  hat 
defeated  the  real  intention  of  the  testator ;  for  common  peo- 
ple, and  even  others,  who  have  some  knowledge  of  law,  do 

1  Prt€.  Ch.  381, 430.— Cfv.  Car.  368.*3  7. 12. 83.    8  7.  A  5T9. 

*  Lakh  40.— PoU.  541.— Cmqi.  240, 355, 650,  Uh-^lkug,  750.— 7  T.  R.  631.— 
1  Bro.  Ch.  480.— 5  T.  R,  320, 558.  6  7.  R.  175.  8  7.  B,  64.^2  P.  JT.  335.*- 
6  7.  jR.  610. 
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not  di«tingabli  between  a  bluest  of  penonal^i  and  a  de- 
fine of  land  or  teal  eftate.  Still  this  baa  become  an  iitYota- 
rate  and  settled  conatruction,  and  cannot  be  ovdtiiRiod 
idtboiit  tbe  mo9t  est«n«iye  injustice.  It  grev  up,  when 
IfUb  ware  i^ubjacted  to  many  of  tbe  niceties  of  gninlp 
eoc^vdlPg  to  th^  course  of  tb^  common  law,  and  wbatoTor 
Wgbt  b^  ojax  If  Uhesy  we  must  acquieace  in  ita  binding  efi^ 
facj)  if  npt  ip»  ^  wi«doiq. 

Ifpf  if  it  f  i#cieo|  for  the  testator  to  expieBs  a  general 
intention  to  dispose  of  all  his  pr^pectj,  to  turn  an  estate^ 
Hlhetwi^e  fctr  Uf^^  to  a  more  enlarged  estate*  For  though 
§mwA  introductory  words  to  this  effect  may  sometimes  aid 
in  the  construction  of  doubtful  and  obscure  clauses^  yet  they 
^/^  Qpt  pimxntted  to  siipp\y  material  defects,  or  tp  cco^rt 
a  life  estate  into  a  fee*  * 

Vm^.  of  Ih^i  bfl^^ver^  s^F^  gpM^itopcf  to  efiectnate  the 
unA  ivt^V^Piii  of  ^fi  tefi^tw^  when  ^  f^VA  be  legally  inferred 
ftom  tfeft  Wo?*H^  a^e  wiU.  Th^ywiUtberefprebfing;di& 
f^srnt  <;bmB$ii  in,  ^fd  of  eacb  ptl^r,  en^rge  the  se^se  of  eome 
wocdity  %qd  rastmin  that  pf  others,  l^ld  eoni^ne  diSevent 
^YWm»  Ul  oi^f  1^1  if  ppf  sifolcii  to  ^ve  an  u|i|fonii  cpmttraction 
to  H^  iFlwle  wUb  ip^  ^yStiy  the  dhtf ect9  of  coiwsel  ip,  the 
hit  extceppiity  pf  1^. 

Upon  this  principle  it  has  been  re^olved^  that  if  a  doTise 
^  inade  i9  one  wHhpvt  apei^yipg  a^y  e^tnte,  aiid  in  case 
9/  9fh  u^difiait/^  ft^luire  of  his  issue,  a  deiriaa  over,  the  Sg^ 
dei[iaf 9  il]^  tii^e  an  est«^e  tajj^  for  it  i^  owiUost  that  the 
tp/i^tpc.  iptend^il  a  bei^t  to  th.e  issuej^  ^f  d  that  the  estate 

lbp9l4i^9l(^4«^J^?^o9^^^^^  foil^c;  ai^ji ^  intention 
can  be  effected  only  by  declaring  the  estate  a  fee  tul  in  the 
ancestor.  * 


-^mf.  352, 657.— I>inv.  759. 

»  SMhTLChofrnm,  1  P.  ir.664.— Xti«vi.jRttmAatt,Cr9.  Joe.  449,— IV^n. 
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And  tfiren  wke^e  Ae  estate  to  the  tamt  devisee  fats  M^ 
expressly  limited  for  life,  and  a  deyifle  over  upon  a  like  fidliir^ 
df  Ub  itoue,  the  same  conatruetion  iiaa  prevailed. '  And  so, 
trhere  no  estate  whatsoever  had  been  diieclly  devised,  npon 
the  implication  arising  from  the  devhe  over  on  the  Mlore  of 
his  issue,  the  devil^e  has  been  permitted  tb  take  an  €iMA 
tail.' 

These  are  cases  of  an  estate  tall  ftriiing  \0^  fanplictttiDiih 
Nor  has  a  less  liberal  construction  been  adopted  as  ib  a 
fee-srmple.  It  is  a  settled  principle,  ttM  arhere  an  estate  is 
devised  to  one  generally,  with  a  remaindi^  over  tipon  t 
Ihnited  contingency,  as  upon  his  dying  under  twefity-mie 
years  of  age,  the  first  devisee  shall  take  a  fee-SnnpIe ;  fo» 
ff  the  intent  were  to  give  only  a  life  Estate  with  remainder 
over,  there  could  be  no  reason  for  Kmititig  it  td  the  death 
tinder  age.  This  rule  was  avowed  by  the  learned  Somder^ 
in  Putefoy  vs.  Rbgtrs  *  ad  his  private  opiiiion,  afid  hits  sioct 
been  adopted  and  recognised  in  a  s^rieii  i§[  decisioua. ' 

On  the  other  hand,  instances  occur,  hi  wnleh  the  ordinary 
Import  of  words  is  restrained,  iti  order  to  ctirty  intd  eStet 
the  apparent  intention  of  the  testator.  Where  thereibre  he 
devises  to  one  and  his  fte»>^,  and  upon  an  iniefinit^  ffMum 
of  his  isstie^  remainder  over,  the  word  ^heirs''  is  restraineA 

a  Co,  van.^Mwn,  es^— i  Vma.  iw.— 2  p.  w.  m.— 1  f.  r.  6a9.--4:!Mi.  Big, 

Dmua,  iV:5.--3Jr<NL  123.--1IM.  Alrr.  837.-4  Bun,  2246.— ffofr.  65.-€f9. 
Jac.599.— FFtOetA.!. 

«  I>£cf.i!Vi^vB.CA<9iMn>lP.  ^.667.— Toi^vi.  ^^imniylP.  W,4!St,^Mu 
▼I.  SmUk,  WiUtt,  I. 

7  OtodrJstU vB.[<?(M)frtd||c  WUUt^  M.-^-ftaUef  va.  Ihm,  Comym*  Rep.  Sti, 
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to  heirs  of  his  bodjf  in  order  to  give  efiSsct  fo  the  remaisder 
over,  which  otherwise  would  be  too  remote  and  y^Md*^* 

So  if  the  deyise  be  to  one  and  kU  hrirSy  and  iqpon  as 
ind^inite  failure  of  heirs^  then  oyer  to  a  person,  who  nii^t 
be  an  heir  of  the  first  deyisee,  his  estate  is  restrained  to  a 
fee*tail,  (or  he  could  neyerbe  without  heirs  while  the  second 
deyisee  or  his  heirs  existed ;  and  therefore  it  is  plaJn,  that 
the  testator  lyed  the  word  ''heirs,"  as  equiyalentto  ''heiis 
of  the  body."  " 

But  if ,  b  a  like  case,  the  deyise  oyer  were  to  a  sf ranger, 
the  general  meaning  of  the  word  ''heiraf'  would  preyail,  and 
the  estate  oyer,  being  too  remote,  would  be  void  as  an  ex- 
ecutor j  deyise.** 

So  also  if  the  deyise  be  to  one  and  his  heirSy  and  upon  a 
limited  contingencj,  to  take  effect  in  his  life,  as  upon  his 
djing  under  age,  flien  oyer,  the  first  estate  is  a  fee  simple, 
whether  the  ultimate  deyisee  be  an  heir  or  a  stranger ;  for 
the  second  deyise  would  be  upon  a  limUed  contingencj,  and 
good  as  an  execulorjr  deyise,  and  therefore  it  is  not  neoes- 
sarj  to  restrain  the  preyious  estate  in  order  to  eflfectnate 
the  intention  of  the  testator.  The  reason  therefore  of  the 
restraining  rule  ceasing,  the  effect  ceases  also.  This  was 
first  held  in  Pells  ys.  Brawn^  which,  as  Lord  Kem/on  has 
emphatically  obseryed,  is  the  magna  ekarta  of  this  branch 
of  the  law,  and  has  neyer  been  departed  from**^ 


^^Demvt.  Shtnian^  Conp.  ilO.-^hadock  vi.  dmUjf,  Cro.  Jae.  005.— IKd 
TS.  SmUk,  WiUBt,  1.— M  vb.  lie,  5  Mm,  R.  510.--Com.  Dif.  Deirin,  N,  5. 

,  ^  Webb  VB.  ITcaruif ,  Cro,  Jae.  415.— Poriker  rt,  nidlar,  3  Jke.  Til.    Gmdriif^ 
V9,  (hoiridie,  WU»ei^XI9,-^M9rgmv%  OrigUki^ 

mngs,  1  P.  W,  23.-1$.  C.  WiUet,  166,  note.— BWce  vi.  SnM^  VVma,  1.— PrsfCm 
vs.  Acmolt,  WUUi,  165.— IXm  vi.  £IKt,9£aie.  382. 

^  CrunMevB,  Jones,  ffUUi,  197,  naU.'—JilumeffOiner^vi.  QUI,  2  P.  ir.|38S. 
^TObwrgh  ▼•.  BaHnO,  I  Va,  89.-5.  C.  3  JSc,  617.— Dm  n.  SUii^  0  Ant  aSS.-- 
a.  P,  Ihug.  264.— JmUer,  363.-3  T.  R,  48a— Ciu  /k.  415. 

»  Civ.  Jae.  590. 

M  Porter  TB.Br«i29, 3  T.i{.  113.— Am  n.  Jf^Wy,  7  T.  IL  58S.— Dlw  fi;  ITiS^ 
ten,  21lpf.  ami  PutL  324.— OooMte  n.  OwnM,  WUUSy  211.— AMiim  rt,  CM^, 
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I  might  ftdd  fiao  another  class  of  cases,  where  a  devise 
over  after  a  fee,  in  case .  the  devisee  should  die  before  he 
came  of  age,  or  without  having  issue,  has  been  held  a  good 
executory  devise,  and  the  word  ^^  or"  construed  **  and  ;" 
so  that  the  second  estate  would  be  defeated,  either  bj  the 
first  devisee  attaining. his  age,  or  having  issue ;  and  the  rea- 
son is,  that  otherwise  if  the  first  devisee  should  die  under 
age,  although  he  had  issue  living,  the.  estate  to  him  would 
be  defeated,  contrary  to  the  manifest  intention  of  the  tes- 
tator-" 

I  have  dwelt  somewhat  largely  upon  the  foregoing  classes 
of  cases,  because,  in  my  judgment,  they  embrace  all  the  law 
applicable  to  the  question  before  the  court,  and  virtually 
decide  it. 

Let  us  now  attend  to  the  wording  of  the  present  devise. 
It  IB  apparent,  that  the  testator  did  not  know  the  distinction 
between  the  bequest  of  personal  and  real  property ;  both 
are  given  tino  flaiu*  The  estate  was  to  be  delivered  U> 
Jokftj  by  the  executrix,  when  he  should  arrive  to  the  age 
of  twenty*one  years,  and,  according  to  the  authorities,  I 
take  it  to  be  clear,  that  the  eitate,  whatever  it  was,  was  com- 
pletely vested  in  him,  subject  to  a  future  devestment  upon 
the  happening  of  the  contingency ; "  <^  and  if  he  shall  die 
ml&otif  anheiri  before  he  shall  arrive  to  the  age  of  twenty- 
one  years,  that  then  all,  that  is  herein  to  him  bequeathed, 
to  be  equally  divided  amongst  his  brothers  and  sisters,  or 
their  heirs,  to  be  delivered  to  them  as  aforesaid."  The 
contingency,  on  which  the  estate  was  to  go  over,  was  lim- 
ited to  the  period  of  his  minority ;  it  must  take  effect  then, 

9  Ettd,  1.— ^Vftitcfc  TB.  ComtU,  1  JoAa.  R.  440.— Jodbon  vs.  BUmAm,  3  John,  R, 
7BIZ,S.  C.  eJokn.  R.  M.-Samrvs.  Skeetg,2  Bi$m,  SSZ.-^Rtty  vs.  EnUmj  2Mau. 
Jt.  AM.— PUe  1  TmaU.  R.  173.-^  Jlta$$.  R,  50a.-<?om.  Dig,  Devise^  N,  6. 

»  2  Sir.  1175.— 1  mtt.  140.— J^c^SflM  vb.  Morgm,  5  Bot.  and  PttU.  38.— £ai(- 
mm  VB.  Bofcer,  1  TamtmR.  174.— Dm  vb.  Jtstup^  12  EatL  288. 

>•  Dnn.  UnUrimm,  HriUes,203. 
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or  not  at  adi.  Had  tte  detiie  oirer  imn  wftm  an  indtfiata 
failure  of  issue,  then,  acoordiag  la  tke  aiitk«nitiea  wUck 
hare  been  cited^  John  aroiitd  hare  tdcan  tti  eatata  taiL  Hai 
the  estate  been  limited  over  upon  the  trntiB^gmty  of  Jolm?9 
not  arriyiag  at  i^e,  it  is  clear  by  the  lame  anihoritieSy  attd  pan^ 
ticnlarij  OoodtUh  yi.  W^Uhrtf^  1  Burr*  iMi-^^regtimt- 
ton  vs.  HolidHy,  3  Bttm  1618«— Doe  rs.  Cund^l^  9  Em&L 
400,  he  woidd  have  had  a  fee  simple^  Do  the  worda 
'<  without  any  heir/'  at  ^  qualify  er  rMut  tb^  geami 
presumption  ?  There  u  not  a  single  authority  withiD  iaf 
knowledge,  that  they  would  restrdn  tin  estate  to  a  iib  es- 
tate, unless  the  case  of  F<mkr  ts.  BUtekmM  "  be  coMUt 
ered  such*  The  words  there  were  ai  effect^  ^^totkf  adir  A| 
after  my  wife's  decease ;  and  if  it  shaB  happen,  that  aiif 
son  A  should  dk  before  he  attnn  th^  age  of  twenty^aiie 
years,  then  the  stdd  lands  shall  doacend  to  my  son  B  ftai 
his  hdrs  foreyer."  B  was  his  hair  at  hw^  and  it  waa  hM 
by  Mr*  Justice  Egret  to  whmn  U  wm  rtferredf  that  A  t$tk 
an  estate  for  life  only.  Although  this  case  has  been  akad 
in  argument  in  sevatal  cases,  I  do  not  find  that  it  ia  at  ail 
relied  on  by  the  court ;  and  at  most^  it  is  but  a  ungie  oaiei 
by  a|ing}e  judge,  agsittst  the  Mrrent  of  autbotily^  kr  TH* 
btff^  vs.  Barbut/*  ithere  the  devise  over  waa  i^on  an  k^ 
definite  ftulure,  '<  without  any  heir,"  it  was  hdd  that  fho  first 
devisee  had  an  estate  tail ;  and  in  Tooaqr  ^*  Bdiadt^  whoa 
the  devise  over  was  in  oase  of  tho  deatli  of  either  of  the  lea* 
tator's  grand  children,  <<  under  age  and  witfaowt  laaviilg  n^ 
lawful  issue,*'  (a  case  VKry  much  teiamfalii^  tike  pteseat) 
it  was  held  a/ee  shnpUk  I  tMnk>  liierefore,  vpoft  fte  feet* 
ing  of  authority,  it  must  be  held  that  John  took  either  an 
estate  in  tail,  or  in  fee,  in  the  lands  in  U^armiek*  Xifon 
principle,  also,  I  mean  the  principie  9M  Aa  taaMor^a  i» 
tention  shall  be  effectuated,  if  by  law  it  mAy^  AM  iliaM  cHh 

17 1  Com.  JRqr.  3$2.  U3^ft.ffi».  1*10. 
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daskMi  miiflrt  ineviiablj  tesalt*  U  the  testator  designed 
lUtt  John  flhotiU  Iwte  a  life  estate  enlj*  whj  did  lie  limit 
it  avet 9  oa  Us  djrieg  mider  twentj-one  ?  Why  was  it  far* 
ther  %uaKfied  widi  so  dying  «< wilhoat  an  hear?"  Without 
any  sneh  limitation,  it  would,  upmi  the  death  of  Jbftii,  have 
passed  over  to  the  other  brothers  and  sisters,  by  a  simple 
devise  after  his  death.  It  is  manifest,  also,  that  Je&ti  was 
not  a  disinheiited  ehfld ;  all  his  brothers  have  a  direct  fee 
giveB.  But  Jolm  was  under  age,  and  unmarried,  and  the 
testator  wished  to  provide  for  his  issue,  if  he  had  any,  and 
to  give  him  the  oonqplete  gouIidI  of  the  estate,  if  he  arrived 
of  age*  I  am  satisfied  that  we  are  bound  to  g}ve  eflEect  to 
^H  the  w<wds  of  the  wiU,  if  we  can  ;  and  I  cannot  strike  out 
the  vKtrds  ^  if  he  sintt  die  widmut  an  heir,  befinre  he  shall 
aseiw^  to  the  age  of  twentynme  years.''  If  not,  Aen,  to 
give  them  efiic^  J4»Jbi  nmst  either  have  an  estate  in  taO  v 
infee. 

And  I  have  no  doubt  i^  all  that  Jisht»*e  estate  was  a 
fce  pmple«  The  cases  of  Webb  vs.  Htaringj^  and  Dmm 
ws^  Sletsr  ^  have  been  relied  on,  to  prove  it  an  estate  taSL 

As  to  til)e  first,  tibe  words,  <<  I  be^iealii  to  FfoneUj  my 
4sn»  my  houses  in  jLondon,  after  the  death  of  my  wife ;  and 
if'  my  Ihrse  dauf^ers,  or  either  of  tiiem,  do  oudive  their 
molhtti  and  Anonesr,  ftmr  brother^  and  Us  heirs,  then  they 
to  enjoy  thjp  same  houses  For  term  of  their  Kves ;  and  the 
nsHie  houses  tiken  1  giise  to  my  fuster^s  sens,  &c.  tfaejr  pay- 
h^;/'  fto.  And  it  ^mb  held  that  Fnineur  took  an  estate 
taH^  fsethet  «^heke,^'  m  this  place,  meant  ^heirs  of  his 
bedy;^'  fi^tibe  Ifanitatkntbeing  tolusttstw8,it  isnecessap 
lily  In  be  intsadsd,  that  it  was,  if  he  shoidd  die  without  is« 
flne«f  his  body,  for  tiiey  are  his  heirs  collateral.  It  was 
ftitfaei^  held,  Mat  tte  eslste  of  the  daughters  was  not  con* 


»  Cfv.  Jm,il9,^,  C.  1  IMh  it.  a9t,  436.  n  »r. It  335. 
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tingent.  It  is  apparent  then  that  this  case  turned  on  the 
distinction,  which  I  have  before  mentioned,  of  a  devise 
over  after  an  indefinite  faUure  of  issue,  (for  the  word  heirs 
was  held  to  mean  tssfie,)  and  not  on  a  devise  over  on  a  con- 
tingencj  limited  to  the  life  of  the  first  devisee,  and  so  is 
conformable  to  all  the  cases. 

As  to  the*case  of  Denn  vs.  SIcrfer,"  the  words  were,  **  to 
my  nephew  A,  but  if  the  aforesaid  A  should  die  wUhout 
heir  male,  then  my  will  is  that  my  nephew  B  shall  enter 
upon  and  enjoy,  &c.  his  heirs  or  assigns  forever.*'  The 
court  held  that  A  took  an  estate  tail ;  and  this  decision  con- 
formed to  Blaxton  vs.  fif^one,"^  and  Bwrlejfs  case  cited  in 
1  Ventr.  230.  It  turned  upon  the  intent  of  the  testator, 
and  the  distinction  which  I  have  already  stated.  Besides, 
the  words  were  express  ^  heir  male,"  which  were  pecu- 
liarly applicable  to  an  estate  tail.  It  is  true.  Lord  Kenyan 
says,  *<  the  word  *  hms'  has  been  always  construed  in  that 
confined  sense,'  where  the  remainder  over  was  to  a  collate- 
ral heir."  But  it  is  evident  his  lordship  was  speaking  in 
reference  to  the  case  before  him,  which  was  of  a  devise 
over  upon  an  indefinite  failure  of  heirs,  and  not  upon  a  Itm- 
ited  contingency.  If  he  were  to  be  otherwise  understood, 
the  assertion  would  encounter  a  series  of  ancient  as  wdl  as 
modem  authorities,  and  even  his  lordship's  own  deM>erate 
opinion  in  Porter  vs.  Bradley^  and  Roe  vs.  J^rey.^ 

But  there  is  anoth^  authority,  which,  though  not  cited 
at  the  argument,  I  cannot  consistently  pass  over,  firom  the 
weight  which  I  cannot  but  attach  to  it,  from  the  acknow- 
ledged learning  and  ability  of  the  court,  who  decided  it.  It 
is  the  case  otBuckart  vs.  Bncher**  In  substance  the  de- 
vise was,  <*  to  my  son  A,  and  if  the  said  A  should  chance 
to  die  without  heir  or  issue,  the  abovesaid  lands  must  fall 

«7T.iJ.589.  «2JWim.455. 
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into  the  poBBewuoo  of  his  brother  B.''  And  it  wai  heldi 
that  A  took  an  estate  m  fee  tail  only.  If  this  decision 
rested  on  the  ground,  that  the  limitation  was  to  B  only  up- 
on the  ind^nite  failure  of  issue ;  and  not  upon  the  failure 
during  the  Ijfe  ofh^  it  is  perfectly  consistent  with  all  the 
authorities.  But  the  court  did  not  decide  the  point  either 
way,  and  said,  that  it  was  quite  consistent,  supposing  that 
the  limitation  was  coined  to  the  dying  without  issue  in 
the  lifetime  of  B,  that  A  should  take  an  estate  tail.  I  en- 
tertain the  most  entire  respect  for  the  Supreme  Court  of 
Pennsylvaniaf  and  should  not  venture  to  doubt  their  opin- 
ion, unless  upon  urgent  occasions.  But  if  the  intimatioa 
were  intended  to  be,  that  supposing  a  devise  to  mie,  and 
then  over  to  a  collateral  heir,  or  on  a  contingency  of  dying 
without  issue  living  at  the  death  of  the  first  devisee,  the 
first  devisee  would  take  an  estate  tail,  without  fitftber  words 
manifesting  such  intent,  I  am  not  prepared  to  admit  the 
position  without  farther  cmisideration,  and  I  think  my  doubt 
fortified  by  adjudged  cases." 

I  do  not  thmk,  however,  that  avch  a  constmctioo  is  £uriy 
to  be  put  upon  the  words  of  the  court  The  remark  im- 
ports no  more,  than  that  a  limitation  over  may  be  engrafted 
on  an  estate  tail,  as  well  as  an  estate  in  fee,  to  take  effect 
upon  a  contingency  limited  to  the  death  of  the  first  devi- 
see ;  and  of  this,  there  can  be  no  legal  doobt.* 

The  cases  then,  which  were  supposed  to  affiird  an  au- 
thority to  construe  the  present  an  estate  tail,  are  cleariy 
distinguishable.  But  on  the  other  hand,  there  are  nume- 
rous cases,  wluch  decide  that  where  land  is  given  to  A  and 
his  heirs,  and  if  he  die  before  arrival  at  age,  then  over  in 
fee,  A  has  an  estate  in  fee ;  and  this  equally 


"  JTaore  m,  Heatemtm,  IFtOet,  138.— Hm  ▼•.  CtmitO;  4  Mad,  400^— 7Wm9  fl. 
BoMteU,  10  AifL  460.— And  ibKiUMi  VI.  Gf^  0  JBmI  1. 

»  V]de8paUkigv9.  SfpoUing,  Cro.  Car.  189. 
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urbetber  the  estate  over  be  giyen  to  a  Btraoger»  or  to  collat- 
erat  beirs.  I  have  already  cited  man/  of  the^e  authorities. 
They  all  concur  ;  aqd  there  can  be  no  necessity  lo  bring 
tbem  in  review.  Tompki0u  vs.  Tompkms  cited  1  Burx» 
334. — Doe  vs*  Cnndell,  9  East  400. — fiobtMon  vs.  Chtj/, 
9,  JBoaf.  1,  and  Toovey  vs.  Bassetty  10  £a«t.  46.0,  are  all 
very  iftrong  to  the  purpose.  In  the  face  of  such  authori* 
ties,  with  not  one  single  doubt  as  to  the  intent  of  the  testa- 
tor, I  cannot  venture  to  declare,  th^it  Jolu\  ifiqk  l^ss  than  a 
fee  simple  in  the  lands  at  Warwick^ 
■  The  next  question  is^  whether  the  lot  at  High  Plain  was 
devised  to  him  in  the  9ame  manner-  I  have  no  di9ubt  that  thci 
Yordf  *'  to  be  delivered  him  as  afiMresaid,"  convey  (o  J/t>lim 
^e  same  estate,  which  was  devised  to  hm  m,  the  o.thex:  lands. 
The  tends  were  to  be  delirered  to  hii9  by  th^  ei^ecutrii^ 
«pon  his  attaming  twenty-one  yeajcs  of  age,  wd  in  the  sam^ 
manner.  It  appear^  tp  moi  that  tbejce  Is  nothwg  on  wbjck 
to  hang  a  doubt,  as  to  this  point  The.  o^ly  p^ft^U^te^  qoes* 
lion  would,  in  another  event,  have  been,  whethj^  the  wprdff 
^as  a&resaid/'  refer  back  so  far^  us  to  includie.  ths  contin- 
gent limitatioii  to  the  brothers  and  sislbers,  ug^  tbw  heirs* 
But  as  John  arrived  of  agjs,  it  is  mu^eeMVy  tp  d^dde  that 
pointy  though  I  do  not  profess  to  see  much  diScnUy  m.  it 

But  admitting  that  John  had  either  an  estate  ipi  t»l,  orii 
fee,  it  is  equalljr  iatal  to  the  plaintiffl  I  am  therefore  of 
ofHnion,  on  the  special  pleadings,  thikt  jifdgmeat  be  fisr.the 
dfifimdants* 
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FALL  ClBCUlT, 

WEW-HAMPSHIBE,  OCTOBEE  T£R1I,   1813,  AT  EXETER. 


^^.  ^   J  JOSEPH  STORY»  ABSociate  Justice  of  the  Sapnme  Court 
^^"  t  JOHN  S.  SHERBURNE,  Diatrict  Judge. 


THfe  Ship  &#•  LAirftiircB  and  caiuio,  AfroRtw  OoDitf  ^  iL 

Ci^iMAVTs.    iVtase* 

A  natoralized  dtizen  cannot  lawfully  bring  away  hii  property  from  aa  enemy 

oooDtfy  after  a  knowledge  of  the  ww,  without  the  license  of  the  govemmeat. 
As  obstinate  soppresaian  of  the  thtp^s  papers,  ^^coupled  with  a  vK^y^ge  front 

an  enemy  country,  is  sufficint  cause  of  condemnation. 
ft  is  irregular  foir  a  mere  nominai  agent  to  interpose  d^wais  fcr  lus  pfkicipal[j 

where  thiey  are  wilhai  the  jbrisdietioil. 
if  a  party  put  hinudf  tA  iltiier«  to  return  to  bis  BflAiTe  CQiaStiy,  he  is  al^^ 

deemed  to  have  assumed  the  native  character. 

STORY^  J.  Th«  Okip  8L  Lanftende  md  cargo  w^te 
eXfUnreA  by  th«  privateer  Amenta^  John  Ktheti  command* 
er,  on  the  20th  of  Jttn^  18^13,  on  a  voyage  from  lAiferpool 
in  fifreftf  BriUnn  to  the  Vniied  Stales.  From  the  pafiera' 
atod  plreparatorj  examinations  it  appeals,  that  the. St.  Lanh 
rence  is  an  American  sjiip ;  that  she  sailed  from  NtW'  York 
m  the  spring  of  1S12,  and  arrived  at  Liverpool  in  the  en» 
iliing  aittnmer*  From  thence  nbe  sliiled  to  some  port  in* 
Sweden^  olr  h)  the  Baltic,  with  a  British  license  to  protect 
Iter  oh  her  Voyage  thither,  and  on  her  return  to  Liverpool 
Ad  the  UnMid  8tdii9*  She  waV  frozen  up  in  some  north* 
ihn  port  during  the  last  winter,  and  returned  to  Liverpoot 
ih  April,  TSTS.  Poring  all  (his  time,  she  was  owned  by 
Mbssrs*  Tho1np8&iii  Si  Diektyy  American  merchants  resSdhiif 
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at  BmUimon^  Early  in  the  month  of  Maj^  1813,  the  agent* 
of  Measra.  ThompBon  A  Dichtjf  at  Liverpool  contracted 
for  the  sale  of  the  ahip,  or  actually  sold  her  to  the  merca&- 
tSe  firm  of  Measn*  Cigden^  RkhardSt  A  Sddttif  (of  whont 
the  two  latter  are  resident  merchants  at  Liverpool^  and  the 
former  at  NenhYork,)  the  one  half  on  their  own  accoant»  or 
the  account  of  one  of  the  partners,  the  other  half  on  accouat 
of  the  claimant,  Mr.  Alexander  Me  Oregore.  After  tUn 
supposed  sale,  the  present  master  was  appointed  to  the  coni- 
mand  by  Messrs.  Ogdm^  Richards^  A  SeUen.  No  bill 
of  sale  of  the  ship  was  actually  made,  and  the  contract  wan 
left  to  be  ratified  by  the  original  owners  in  the  Umied 
States.  No  transfer  has  ever  been  made  by  Ae  latter,  and 
yet  the  ship  is  now  claimed  by  Messrs.  Ogdetk  and  Mc  Or^ 
gore,  as  their  own  property. 

The  cargo,  which,  with  a  very  inconsidenMe  exceptioB^ 
consists  of  British  manu&ctures,  was  taken  oa  board  nfc 
Liverpool,  and  the  ship  sailed  firom  thence  about  the  9Mh 
of  May,  1813»  protected  by  a  British  license  and  passport 
from  Lord  Sidmoutkf  against  British  cafiture  during  the 
royoge^  Mr.  Me  Oregore  and  fiunily  were  passengers  m 
the  ship.  From  his  examination  in  prq^araloiy,  and  the 
pifiers  on  board,  it  appears  that  he  is  a  native  of  Seat^ 
land  ;  that  in  January,  1795,  he  was  naturalised  as  a  citiaett 
of  the  United  States  ;  that  for  the  last  sctcs  years  he  haa 
resided,  as  a  merchant,  m  Liverpoolf  where  he  married  hia 
present  wife,  and  where  four  of  his  children  were  bom. 
He  seems  to  hare  received  his  permission  to  come  to  the 
United  States f  in  the  character  of  a  BrUish  aabjeetf  by  a 
passport  from  Lord  Sidmouth;  whereas  the  pasqporta  to- 
other passengers,  who  were  American  citiaemi,  were  front 
the  alien  office*  Mr.  Me  Oregore  does  not  pretend  that 
his  residence  in  Liverpool  was  for  temporary  purposes ; 
and  it  must  tiierefore  be  taken  upon  general  principks,  an 
his  place  of  permanent  domicil  for  purposes  of  trade. 
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The  bUlt  of  lading  of  the  cargo,  which  are  all  in  a  gene- 
rtl  form,  consigned  *  to  order j  were  delivered  up  to  the 
captors ;  bnt  aH  the  invoices  and  letters,  which  respected 
the  title  and  character  thereof,  though  admitted  to  have  beeif 
on  board,  were  retained  and  suppressed  bj  the  master,  who, 
to  use  his  own  expression,  *'  has  done  with  them  what  he 
had  a  right  to  do.''  Mr*  JIfc  Oregore  states,  that  the j  have 
been  delivered  to  the  consignees*  However  this  may  be, 
they  have  been  and  still  are  studiously  and  obstinately  sup- 
pressed ;  and  have  never  been  offered  to  the  view  of  the 
court 

The  conduct  of  tlie  master  is  in  the  highest  degree  repre- 
hensible* He  has  been  guilty  of  a  flagrant  breach  of  duty  ; 
and  since  the  suppression  has  been  persevered  in,  and  coun-. 
tenanced  by  the  consignees,  it  cannot  but  afford  the  most 
violent  suspicions  of  cmcealed  enemy  interests*  Under 
such  circumstances,  it  would  be  difficult  to  relieve  the  great 
majority,  if  not  the  whole  of  the  claims,  fr««i  the  imputation 
of  an  hostile  character ;  and,  coupling  the  suppression  with 
tile  origin  of  the  voyage,  I  should  hold  it  my  duty  to  pro- 
nounce a  general  confiscation*  The  cause  however  may. 
well  be  disposed  of  upon  other  more  general  grounds^  and  I 
shall  therefore  waive  the  deeisioD  of  it  upon  that,  to  which 
I  have  alluded* 

Various  claims  have  been  interposed,  independent  of 
those  of  Messrs*  Ogdm  A  Me  Oregorey  (which  cover  the 
ship  and  part  of  the  cargo)  in  behalf  of  citisens  of  the  Uni- 
tad  States*  The  chimmg  party  howevCT,  m  all  these  cases, 
is  Mr*  Ogim^  who  seems  to  act  as  general  agent  for  all 
concerned*  I  cannot  approve  of  this  course*  Where  the 
parties  live  in  tiie  UwiUd  States^  md  are  under  no  disability, 
I  can  perceive  no  law  or  reason  to  countenance  a  claim  and' 
affidavit  by  a  mere  nominal  i^ent*  It  cannot  but  lead  to 
tile  most  unfjBstifiaUe  irregularities,  and  perhaps  to  the  most 
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miftchiereus  fraods*  A  nomiim)  p^j  maj  nit  iKp  his  ptt^ 
toasiodB  before  the  eoiirt,  aiid»  wUle  he  makes  bo  afiAvit 
of  real  interest,  majr  find  an  eas j  agent  to  tredk  or  to  asiCTt 
anjr  plansible  tale  before  the  conrt^  wlthoat  iny  faaaard  of 
deleetioti*  I  do  not  pretend  to  impNite  tnj  soch  miacdiH 
dnct  to  the  preseilt  parries ;  yet  I  think  it  would  be  dEAcaM 
to  saj,  that  their  eondoet  night  not,  V  strictly  scmtiniiM, 
warrant  such  an  interpretalion.  I  dhcialiB  hdwerer  any  ia^ 
tentioo  to  make  the  inference,  in  tbitf  case. 

All  the  claims  tfaui  interposed  by  Mr.  Ojftfeiif  wMi  one 
exception,  claim  the  property  as  purchased  with  firoda  or 
debts  dne  m  England  before  thd  war.  Mr.  PemttmaM^s 
claim  aOegest  tiiat  the  goods  wei^  actnally  piA^hased  hlSI&re 
the  war.  Now  I  cannot  but  remark,  tfmt  if  tfiese  facto  w^ie 
material,  it  wonkt  be  tkmewhat  dificult  to  eettjectoroi  hour 
they  shonid  h«Ve  been  known  tor  Mr.  Ogdm.  He  mndt 
tdite  tbeal  npen  flio  aSserfleki  of  Ae  paffies ;  said  if  aav  I  bey 
to  know,  why  they  canMst  abo  assert  tiio  fiicas  in^  it  moiw 
solemn  mannef,  and  wMi  more  solemn  proof  to  ffie  odoft  f 

The  facta,  heNrerer,  are  not  in  my  jndgmeiM  inaleiiA 
It  is  a  principle  of  settled  law,  which  eannot  now  be  brought 
into  cotftrotersy,  that  aH  trade  a^thn  pnHic  enAny  wilb» 
oot  a  license  ih  Megai,  and  sobjectw  the*  property  ei^grfgeA 
therein  to  condemnation.  And  it  is  no  excoae^  that-  Ai 
property  was  pnrchased  before  the  war,'  moch  lean  tiaet  flie 
flinds  oriy,  «id  ntotthe  pateimfyeA^bthn  th#  wv  i« 
tibe  enemy  connary. 

The  cases  of  the  iMdy^Jet^^  the  J^^Vonr  LonimtMbi/mi 
gdhay  the  William,  and  the  St.  PM%,  cited  in-  flie  J3bd|^,« 
and  Potts  vs.  BM,*  wosid  alone  be  deeisive ;  uAoayn^ 
ciple  it  seems  to  me,  (hat  the  skme  mdst  be  the  legdl  rdfrit.- 
These  cases  clearly  shew,  that  Ae  chHsbnslMiDe  of  Andi 
b  an  enemy  country,  or  pnrchaaeef  gDodrbefcNrtfe>#i^ 
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wiO  wt  4ieH^  tbe  inrtjr  bom  the  operiitiop  ^f  tke  nile,  m 
to  in^cil  tra^o*  I  will  not,  tlif r^ore^  tiJ^  iip  time  by  any 
elementary  reasoi^pg  on  thf  wtis^f^t. 

The  ^ieioi  af  Mn  JIfc  Gr^orf  a^ms  to  have  received 
a  diatioct  conaideration  in  the  Diftvict  Court,  upon  the  tap- 
ftOiiliOD  thet  h#  wnA  to  bjs  deemed  an  American  cilisen 
chftQfing  hjn  domicils  s^nd  ts|  iipien  to  reaume  hia  American 
Gharti^ter*  I  w3I  Odt  atop  to  conaideir*  whether  thia  ia  true, 
m  poiot  of  fact ;  became,  iMittin^  it  in  the  broadeat  terma, 
i^  eaunott  cp^empt  tua  piroperty  from^  conOacation.  If  an 
Americaa  citiaeo  isoidd  moit  lawfully  go  to  €hreai  Brit^iu^ 
and  take  avtay  merchmdiacpurchmed  before  the  wa^,  I  am 
at  a  baa  to  perceicve,  Im^w  an  American  citizen,  domiciled 
thffloe,  could  acquire  higher  privilegea*  It  ia  not  pretended 
that  SIEr.  Jilc  Chr/^gon  purchaaed  theae  gooda  before  the 
war,  and  I  wiH  add,  ib^t  he  haa  not,  in  my  afidayit,  givea 
fa  any  particular  account  of  the  ownerahip^  We  haye  hia« 
word  oidy  for  the  title  and  the  extent  of  hia  claim ;  a  claims 
alao  mada  by  au  agenti  although  he  waa  himaelf  upon  ths 
lery  spot* 

The  caaea,  in  which  the  party'a  putting  himaelf  tii  itmme^ 
tanadaun  tnK  hia  natixe  oouiitry,  haa.  been  held  to  exempt 
hia  pfiopecty  from,  the  hostile  character  ecquired  by  reu-. 
dence,  ace  caaea  where^  aq^h  property  haa  been  engaged  in 
a  trade  completely  lafijfitl  m  ikfi^noiiwa  iJniracter*  But  the 
princiipl^  n^eR  haa«  been  luid  neyer  could  be  extended  to 
peotefit  avtrede»  whicbiwa9  illegal  in.  a.  native  citizen.;  more 
^Veciallgc  %.t)«de»  whif^hcis  tbn  natim  cheoapt^  would  be 
hi. the^hightftt  dfsCDeeiiom^Hyr  Tfaia diatiufstiiHi pervadee 
the  caaea,  and  reconcilea  all  the  appanent  inponaiatency.' 

In  either  view,  therefore,  in  the  character  of  a  Britiah 
anbject  or  an  American  citizen,  Mr.  Mc  Oregore^a  proper^ 
fy  ia  liable  to  confiacation. 
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I  should  hare  been  glad  to  have  avoided  the  deciabn  oT 
this  clainii  from  motives  of  delicacj,  which  are  known  to 
the  counsel ;  but  it  has  been  required  at  my  hands,  and  if  I 
am  wrong,  it  is  a  source  of  great  consolation,  that  the  cause 
can  go  to  the  highest  tribunal. 

As  to  the  adventure  claioied  by  Mr.  Webb^  the  master,, 
it  appears  that  it  consists  partly  of  Russian  manufactures, 
sent  by  him  to  England,  and  partly  of  British  manufu^tures, 
purchased  since  the  war,  from  hb  funds  previously  remit- 
ted there.  Mr.  Webb  sailed  from  Arehangd  in  June, 
1812,  and  arrived  in  England  in  the  following  October. 
The  goods  purchased  in  England  must  of  course  be  con- 
demned. As  to  the  Russian  goods,  I  should  have  been 
glad  to  have  given  them  a  more  indulgent  consideratioB* 
But  no  case  exists,  to  my  knowledge,  in  which  the  origin  of 
the  goods  has  afforded  a  favorable  distinction,  to  exempt 
them  from  the  general  rdle.  They  are  not  of  great  value, 
and  I  hope  that  the  captors,  notwithstanding  the  master's 
misconduct,  will  not  insist  upon  an  application  of  the  unre- 
laxed  rule,  in  its  full  rigor,  to  either  part  of  the  master's 
adventure. 

The  claim  of  Messrs.  Ogden  and  JIf  c  Ortgart,  so  ftr  u 
respects  the  ship,  is  utterly  unsupported  in  &ct.  But  let 
the  ship  belong  to  whom  she  may,  enemies  or  citisens,  she 
must  share  the  general  fate  of  the  cargo. 

I  reverse  the  decree  of  the  District  Court,  reject  the 
claims  of  the  parties,  and  also  the  claim  of  the  United  Stales, 
interposed  for  a  forfeiture  of  the  ship  and  cargo  under  the 
non-importation  act,  and  condemn  the  whidci  as  good  and 
lawful  prize  to  the  captors. 
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Afipbr  this  decree  was  rendered,  and  an  appeal  allowed 
to  the  Supreme  Coart,  the  captors  moved  for  a  sale  of  the 
ship  and  cargo. 

STORYj  J.  I  consider  that  this  motion  is  to  be  grant- 
ed almost  as  of  course.  The  practice  is  well  settled ;  but 
considering  all  circumstances,  I  shall  order  the  proceeds  of 
the  sales  to  be  retamed  by  the  court,  and  deposited  in  the 
public  banks  at  Portsmouth^  to  await  the  final  orders  of  the 
courti 

Cummings  and  Pitman  for  the  captors. 
M(ison,  Webster i  and  Cvtta  for  the  claimants* 


▼OL.  I.  ^0 
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CIRCUIT  COURT  OP  THE  UNITED  STATES, 

FALL  CIRCUIT9 

ifAi8A€B0WT«8,  OnoUft  TStX,  1813»  AT  1O8V0IU 


^  JOSEPH  STORY,  AwMMte  JiMtke  of  tlw  SopiaM  Gent 


{ 


JOHN  DAVIS,  District  Jadge. 


EZ  PARTfi»  AnTOHIO  D*OlITS&A  il  All. 

The  act  or20di  of  July,  1790,  ch.  20,  icgidaiiiig  lenMB  in  the  meidmtB* 
fiee,  does  not  apply  to  foidgn  smnen  OD  board  of 


Oh  a  former  day  of  this  term,  Samuel  D.  Parker,  as  counsel 
for  D*Olivera  and  others,  moved  the  court  for  a  writ  of  Ao- 
beae  corptiSj  directed  to  the  keeper  of  the  gaol  in  Bosten^ 
to  bring  up  the  bodies  of  D^Olivera  and  others  with 
the  cause  of  commitment,  upon  a  petition  stating,  that  they 
were  confined  under  color  of  the  authority  <^  the  United 
States.     The  habeas  corpus  was  granted. 

And  now  at  this  day,  the  gaol  keeper  produced  the  pris- 
oners in  court,  and  made  return  of  the  writ.  By  the  return 
it  appeared,  that  the  prisoners  were  in  custody  under  a 
warrant  of  commitment  from  a  justice  of  the  peace,  alleging 
that  they  were  Portuguese  seamen,  belonging  to  a  Portu- 
guese vessel  now  in  BostoUf  and  that  they  had  been  con- 
Ticted,  before  him,  of  a  desertion  from  the  TesseL  The 
warrant  was  directed  to  the  keeper  of  the  gaol,  requiring 
him,  in  the  name  of  the  Commonwealth  of  MassachuseiUf 
to  keep  the  bodies  of  the  petitioners,  **  that  they  may  be 
secured,  and  forth  coming,  to  proceed  on  the  voyage  in 
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•aid  alnp,  according  (o  dieir  agreement,  and  to  be  deUrered 
thence  for  that  purpose  bj  some  justice  of  the  peace^  &c. 
unless  otherwise  delivered  by  due  course  of  law." 

The  cause  was  shortly  argued  by  Parker  for  the  peti* 
tioners,  and  by  WiiUam  S^dlivan  for  tibe  master  of  the  ves- 
iel,  upon  whose  complaint  they  had  been  committed* 

The  opinion  of  the  court  was  afterwards  delivered  by 

STORY,  J.  The  only  diftculty,  which  flie  court  has 
feh  in  this  case,  has  been  from  the  warrant  of  commitment 
being  in  the  name  of  the  Commonwealth  of  MassachuseUSf 
and  not  bt  the  United  States  of  Jmrnca.  That  the  justice 
meant  to  act  under  the  authority  of  the  United  States,  and 
in  a  case,  which  he  supposed  to  be  within  the  7th  sect,  of 
<he  act  of  the  2(Hh  of  July,  1790,  ch.  29,  for  the  govern- 
ment and  regulation  of  seamen  in  the  merchants'  service,  is 
conceded  on  all  sides,  and  can  admit  of  no  reasonable 
'doubt.  Desertion  from  a  merchant  ship  is  no  offence,  ei- 
flier  by  the  common  or  the  statute  law  of  Massachusetts  ; 
and  it  would  be  hard  to  presume,  that  the  magistrate  meant 
in  this  case  to  act  without  color  of  jurisdiction,  and  for  pur- 
poses of  wanton  oppression*  The  warrant  ought  undoubt- 
edly to  have  been  m  the  name  of  the  United  States,  and 
not  of  the  Commonwealth  of  Meissachisetts.  It  was  a 
strange  mistake,  but  such  as  we  have  been  informed  has 
prevailed  in  practice  in  this  place^  almost  ever  since  the 
existence  of  the  act. 

Upon  an  attentive  examination  of  the  whole  papers  sub- 
mitted to  our  considoration,  notwithstanding  the  above  er- 
ror, we  think  that  sufficient  is  apparent  upon  the  face  of 
them,  to  shew  that  the  magistrate  did  commit  the  party 
nnder  color  of  the  authority  of  the  United  States*  We 
feel  ourselves  bound  to  presume,  that  he  meant  to  conunit 
in  ex«reise  of  a  bwfisl  jorisdiolion,  (appUedi  however,:  to 
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wrong  objectSy)  rather  than  to  assume  a  jorisdiction,  which 
under  no  circumstances  could  receive  a  shadow  of  aothori- 
iy  from  the  laws  of  the  state. 

Having  disposed  of  this  objection,  we  are  of  opinion, 
that  the  act  for  the  regulation  of  seamen  exclusively  applies 
to  seamen  engaged  in  the  merchants'  service  of  the  United 
Siaies.  It  may  be  a  serious  inconvenience,  that  Congress 
have  not  extended  the  provisions  to  cases  of  foreign  set* 
men  in  foreign  vessels,  in  compliance  with  that  comity, 
which  it  is  understood  many  foreign  nations  exercise  in  fa- 
vor of  this  country.  Whatever  may  be  the  evil,  we  can 
only  regret  it ;  it  is  for  another  tribunal  to  apply  the  remedy. 

We  order,  therefore,  that  the  prisoners  be  discharged; 
aqd  upon  the  payment  of  the  costs  of  this  application  and 
the  gaoler's  fees,  we  shall  direct  an  officer  to  deliver  them 
to  the  master  on  board  of  his  vessel.  We  think  ourselves 
bound  to  do  thus  much,  from  a  desire  not  to  encourage  de- 
sertion among  foreign  seamen,  there  appearing  no  reason  to 
suspect  the  master  of  any  improper  omduct* 


Thb  Brio  Struggle,  TnoMAi  Lord  ft  al.  CcAiMAirrs. 


A  bond  vohintarily  given  upon  the  delivery  of  property  on  bail,  en 

of  the  claimant,  is  good,  although  the  condition  does  not  exactly  oonfonn  io 
the  89th  sect,  of  the  act  of  2d  of  Mareh,  1799,  ch.  128. 

Even  if  sach  bond  were  void,  the  court  would,  by  q**Hnnfnt;  enfime  m  it- 
delivery  of  the  property  by  the  daxmant. 

The  89th  sect  of  the  act  of  the  2d  of  March,  1799,  ch.  128,  does  not  extend  t0 
delivery  on  bail,  on  seisures  under  other  acts. 

Xhis  was  an  appeal  from  the  decree  of  the  District  Court 
of  Maine  acquitting  this  vessel,  against  which  an  informa- 
tion was  filed  for  a  violation  of  the  non-importation  acts.^ 

>  Ad  in  March,  1809,  <A.  91,  revived  by  ad  2ii  Mank^  1811,  ck«  96. 
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Peoding  the  proceedings  in  the  court  below,  the  clumanti 
had  obtained  a  delivery  of  the  Tesse!^  on  giving  bait  for  the 
appraised  value. 

At  the  hearing,  at  this  term,  the  decree  of  the  District 
Court  was  reversed,  and  a  decree  of  condemnation  pr<H 
nounced.  After  which,  William  PreacoU  of  counsel  for 
the  claimants  suggested,  that  before  judgment  was  pronoun- 
ced upon  the  bail  bond,  he  wished  to  be  heard,  as  it  did 
not  in  the  condition  conform  to  the  terms  of  the  statute.' 

STORYf  J.  I  cannot  say  that  I  approve  of  the  prac- 
tice of  an  indiscriminate  deUverj  of  property  seized,  on 
giving  bail  for  the  appraised  value.  It  is  attended  with 
many  inconveniences,  and  often  leads  to  frauds.  In  the 
exchequer  in  Einglandj  no  delivery  is  allowed,  unless  the 
property  be  perishable,  or  the  government  ofBcers  have 
been  guilty  of  laches  and  delays  m  the  prosecution.  In 
the  admiralty  a  more  liberal  practice  seems  to  prevail,  but 
I  believe  it  will  be  found,  that  the  court  does  not  lend  an 
indulgent  ear,  unless  some  peculiar  ground  is  laid  for  the 
application ;  and  indeed  a  more  liberal  practice  may  well 
prevail  in  the  instance  court,  because  it  is  seldom  that  more 
than  a  lien  on  the  property  is  sought  to  be  enforced. 

I  do  not  consider  the  present  case  as  governed  by  any 
statute  provision.  I  have  never  considered  the  89th  sect, 
of  the  act  of  the  2d  of  March,  1799,  ch.  128,  as  reaching 
beyond  cases  within  the  purview  of  that  act.  Though  the 
acts,  on  which  this  information  is  founded,  refer  to  that  act 
as  to  the  mode  o^urosecution,  it  does  not  follow,  that  all  the 
interlocutory  proceedings  of  the  court  are  to  be  governed  by 
it.  Even  however  under  that  act,  it^is  not  understood  that 
a  delivery  on  bail  is  compulsory  on  the  court.  It  still  rests 
fei  soqnd  discretion,  whether  it  will  appoint  appraisers. 

*  <44  2(1  ifarcft,  1799,  «ik.  128,  lecf.  89. 
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But  adfldtting  this  case  to  be  con^lelel^  witibin  tkt  set, 
i  ffo  not  flnnk  that  4be  learned  coniMiel  need  give  iiiaiaelf 
the  trouble  of  an  argument.  The  queatioB  b  not  new,  and 
I  am  entirely  saftbfied,  that  where  the  claimant  yetontadlj 
accepts  a  delivery  on  Jbati,  it  is  an  e8t<9pel  of  his  ri^t  to 
fM>nte8t  ifae  valMity  trf*  the  security.  He  accepts,  or  jsot, 
at  his  pleasure,  and  it  would  be  grossly  inequiteUe,  if  he 
mi^t  lie  by  until  the  close  of  the  <caase»  receiiie  and  use 
the  property,  and  then,  by  detecting  «■  'Onror  )in  fte  bmid, 
set  the  whole  judgment  of  the  court  at  defiance*  In  pomt 
of  £m4  it  is  weU  known  that  these  enors,  if  any»  creqi  in 
•ihroogh  inadvertence  of  the  officers  of  the  courts  and  aie 
not  imposed  upon  the  party. 

EWen  if  the  .law  were  otherwise,  it  would  not  aTatI  the 
-claiaranta.  If  the  bail  be  not  rightfully  taken,  they  have 
ihe  cuntody  4>f  the  property  or  its  proceeds,  as  mere  stock* 
4iolders  foot  the  court ;  and  I  should  hasre  little  dilBcuky  in 
enforcing,  by  attachment,  a  re^delivery  of  the  same  to  the 
court.  Consideting  >how  appraisements  are  usnidly  made, 
I  presume  the  claimants  would  not  elect  so  incoovooMit  a 
fproceduffe* 

DAVISf  J.  concurred. 

Prtscott  waived  any  farther  motion  to  the  court* 


AtfM  WnrrTEMoaB  St  jx.  vemu  William  F.  Currsa. 


the  whole  juwhine,  be  ii  eotitiedto  Apateotfiir  nojoMre  tbaD.hii  » 

provemeDt 
Wliat  coDBtitiitet  the  identity  or  dhrernty  of  two  machmet,  00  ••  to  pve  or  take 

cwty  flie  riaht  to  a  potent. 
If  a  machioe  produce  several  different  effiBcti,  hy  apartieolar  eombiBtioo  of 

andiinei7,aiMltiMtaftctoaieprodKediD  tbe  nAie  way  is  aaoUierBM- 


ocnwnt  TBni»  nix  47» 


clue,  and  a  Mv  eftd  adUed,  thf^  iovcnte  of  tbe  kOltf  c^ 

sdf  to  a  patoit  for  tbe  whole  mehiiie. 
if  aniBTenterB^eagiftQrhbiwPaitinito  tkafiUfe,  aaiaArai  t»g»iii» 

general  oae,  he  cMoot  aBerwawh  immh  theawiiaB,  aaJ  hold  ayt—i. 
In  an  action  for  a  Tklaticai  of  a  patent  right,  the  plaintiff  can  recover  for  acinel 

diBM^pesoDly,  and  not  form  vindictive  reooDpeBK.  • 

IT  a  wer  oTthe  pataoled  aneUne  be  pimped,  the  mtanre  of  dM^toiafhn  vnlBi 

«#theaK,dn«thetinie«rttaenRB.    tfaaOi^en^ef  themachineba 

proved,  the  plaintiff  it  entitled  to  ooniioal  dBooagei  only.    Neither  the 

price,  nor  the  expenee  of  making  tiie  marhinr,  is  a  proper  meBmre  of  dam- 


in  an  aetkn  on  a  patent  rig^  the  jvy  am  t»  ftid«||^  damngBi^  and  the  couit 

wiU  treble  them. 

XHift  w^p  an  action  for  tte  infirwgegMBt  of  the  plawtiiTft 
patent  right,  as  set  forth  in  the  deehratioD.  The  canao 
was  tried  before  Judge  Skny,  at  this  temi»  in  the  abaenca 
of  the  District  Jodge ;  ttie  verdict,  found  bj  the  jury  at 
a  former  term,  baying  been  set  aside,  and  a  neir  trial  grant* 
ed*^  After  snmming  op  tile  evidence^  the  judge  directed 
file  jury  as  fellows ; 

If  the  pbiintiff,  Amos  Whittemore,  be  not  the  inventor  of 
the  whole  machine,  but  only  of  an  improyement  thereof,^ 
his  patent  19  toe  broad,  and  is  utterly  yoid ;  for  it  is  clearly 
a  patent  for  the  whole  machine*  Whether  he  be  the  inven- 
tor of  the  whole  machine  is,  under  all  the  circumstances  of 
the  case,  a  question  of  fact.  It  is  diiBicult  to  define  the 
exact  cases,  when  the  whole  machine  may  be  deemed  a 
new  invention,  and  when  only  an  improvement  of  an  old. 
machine ;  the  cases  often  approach  very  near  to  each  other. 
In  the  present  improved  state  of  machmery,  it  is  almost  im- 
practicable not  to  employ  the  same  elements  of  motion,  and 
in  some  particulars,  the  same  manner  of  operation,  to  pro- 
duce any  new  effect.  Wheels,  with,  their  known  modes  of 
operation,  and  known  combinations,  must  be  of  very  exten- 
sive employment  in  a  great  variety  of  new  machines ;  and 
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if  thejr  could  not,  in  the  new  invention,  be  bcloded  in  the 
patent,  no  patent  could  exist  for  a  whole  machine  embrar 
cing  such  mechanical  powers. 

Where  a  specific  machine  already  exists,  producing  cer- 
tain effects,  if  a  mere  addition  is  made  to  such  machine,  io 
produce  the  same  effects  in  a  better  manner,  a  patent  cannot 
be  taken  for  the  whole  machine,  but  for  the  improvement 
only.  The  case  of  a  watch  is  a  familiar  instance*  The  in- 
ventor of  the  patent  lever,  without  doubt,  added  a  very 
useful  improvement  to  it ;  but  his  right  to  a  patent  could 
not  be  more  extensive  than  his  invention*  The  patent 
could  not  cover  the  whole  machine  as  improved,  but  barely 
the  actual  improvement*  The  same  illustration  mi^t  be 
drawn  from  the  steam  engine,  so  much  improved  by  Messrs* 
WM  Sf  Boulton.  In  like  manner,  if  to  an  old  machine, 
some  new  combinations  be  added,  to  produce  new  effectSf 
the  right  to  a  patent  is  limited  to  the  new  combinations. 
A  patent  can,  in  no  case,  be  for  an  effect  only,  hot  for  an 
effect  produced  in  a  given  manner,  or  by  a  peculiar  opera- 
tion* For  instance,  no  patent  can  be  obtained  for  the  ad- 
measurement of  time,  or  the  expansive  operations  of  steam ; 
but  only  for  a  new  mode  or  new  application  of  machinery,  to 
produce  these  effects ;  and  therefore,  if  new  effects  are  pio- 
duced  by  an  old  machine  in  its  unaltered  state,  I  apprehend 
that  no  patent  can  be  legally  supported ;  for  it  is  a  patent 
for  an  effect  only* 

On  the  other  hand,  if  well  known  ^ects  are  produced  by 
machinery  in  all  its  combinations  entirely  new^  a  patent  may 
be  claimed  for  the  whole  machine.  So  if  the  principles  of 
the  machine  are  new,  either  to  produce  a  new  or  an  old  ef- 
fect, the  inventor  may  well  entitle  himself  to  the  exclusive 
right  of  the  whole  machine*  By  the  principles  of  a  ma- 
chine, (as  these  words  are  used  in  the  statute)  is  not  meant 
the  original  elementary  principles  of  motion,  which  philoao- 
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phy  and  science  have  discoTered,  but  the  modus  operandi^ 
the  pectdiar  device  or  manner  c^  producing  any  given 
effeqt.  The  expansive  powers  of  steam,  and  the  mechanical 
powers  of  wheels,  have  been  understood  for  many  ages ;  yet  a 
machine  may  weD  employ  either  the  one  or  the  other,  and  yet 
be  so  entirely  new,  in  its  mode  of  applying  these  elements, 
as  to  entitle  the  party  to  a  patent  for  his  whole  combination. 
The  intrinsic  difficulty  is  to  ascertun,  in  complicated  cases 
like  the  present,  the  exact  boundaries  between  what  was 
known  and  used  before,  and  what  is  new,  in  the  mode  of 
operation. 

The  present  machine  is  to  make  cotton  apd  woollen 
cards.  These  were  not  only  made  before  the  present  pa- 
tent, by  machinery,  but  also  by  machinery,  which,  at  differ- 
ent times,  exhibited  very  different  stages  of  improvement. 
The  gradual  progress  of  the  invention,  from  the  first  rude 
attempts  to  the  present  extraordinary  perfection,  from  the 
alight  combination  of  simple  principles  to  the  present  won- 
derful combinations,  in  ingenuity  and  intricacy  scarcely 
surpassed  in  the  world,  has  been  minutely  traced  by  the 
witnesses  on  the  stand. 

The  jury  then  are  to  decide,  whether  the  principles  of 
Mr.  Whittemore^^  machine  are  altogether  new,  or  whether 
his  machine  be  an  improvement  only  on  those,  which  have 
been  in  use  before  his  invention.  I  have  before  observed, 
that  the  principles  are  the  mode  of  operation.  If  the  same 
effects  are  produced  by  two  machines  by  the  same  mode 
of  operation,  the  principles  of  each  are  the  same.  If  the 
same  effects  are  produced,  but  by  combinations  of  machine- 
ry operating  substantially  in  a  different  manner,  the  princi- 
ples are  different. 

The  great  stages,  (if  I  may  so  say)  in  making  the  cards 
by  Whittemore^s  machine,  which  admit  of  a  separate  and 
distinct  ^operation  in  the  machinery,  are  1 .  The  forming 
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damages/'  in  the  statute,  are  meant  such  damages,  as  the 
plaintiffs  can  acttiaHy  prove  and  have  in  fact  sustained,  as 
contradistinguished  to  mere  imaginary  or  exemplary  dama- 
ges, which  in  personiil  totts  are  sometimes  given.  The 
statute  is  highly  penal,  and  the  Legislature  meant  to  limit 
the  single  damagds  to  the  real  injury  done,  as  m  other  cases 
of  violation  of  pentonal  property,  or  of  incorporeal  rights. 
In  mere  personal  torts,  as  assaults  and  batteries,  defama- 
tion of  character,  &g.  the  law  has,  in  proper  cases,  allowed 
the  party  to  recov^  not  merely  for  any  actual  injury,  but 
for  the  mental  anxiety,  the  public  degradation  and  wounded 
sensibility,  which  honorable  men  feel  at  violations  of  the 
sacredness  of  their  persons  or  characters.  But  the  reason 
of  the  law  does  not  Apply  to  the  mere  infringement  of  an 
incorporeal  right,  such  as  a  patent,  and  the  Legislature 
meant  to  confine  the  damages  to  such  a  sum,  as  would  com- 
pensate Ae  party  for  his  actual  loss. 

If  the  jury  are  of  opinion,  that  an  user  of  the  machine  is 
lictually  proved  in  this  case,  the  mle  of  damages  should  be 
the  value  of  the  use  of  such  a  machine,  during  the  time  of 
the  illegal  user. 

If  the  jury  are  of  opinion,  tiiat  a  making  of  the  machine 
only  is  proved,  as  there  is  no  evidence  in  the  case,  to  shew 
an^  actual  damages  by  the  making,  they  ought  to  give  nom» 
inal  damages  to  the  plaintiffs.  For  where  the  law  has 
given  a  tight,  and  a  remedy  for  the  violation  of  it,  such  vio- 
lation of  itself  imports  damage ;  and  in  the  absence  Of  sdt 
other  evidence,  the  law  presumes  a  nominal  damage  to  the 
party. 

The  counsel  for  the  planitiffs  have  argued,  that  although 
there  is  no  evidence  of  actual  damage,  the  jury  ought  to 
give  damages  either  to  the  full  value  of  the  expense  of  ma- 
king the  machine,  or  of  the  price,  at  which  such  a  machine 
might  be  sold.    But  neither  of  these  estimates  can  form  a 
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rule  for  damageB  for  the  OIeg«I  making  of  the  maclune.  Ai 
to  the  expense  of  making  the  machine,  it  is  obvious  that  it 
is  an  expense  altogether  incurred  by  the  defendant,  and  is 
not  a  loss  sustained  by  the  plaintiffs.  The  latter  neither 
found  the  materials  nor  the  labor.  How  then  can  it  be  an 
actual  damage  sustained  by  them  ?  As  to  the  price,  for 
which  such  a  machine  would  sell,  it  is  open  to  the  same 
and  to  this  farther  objection ;  that  the  price  is  compound- 
ed of  the  value  of  the  materials  and  the  workmanship,  and 
also  of  the  right  of  user  of  the  machine.  Now,  admitting 
the  plaintiffs  recover  in  this  action,  there  can  be  no  pre- 
tence, that  therebj  a  legal  right  will  pass  to  the  defendant 
to  use  the  machine  made  by  him.  Every  future  use  will 
be  an  mfringement  of  the  plaintiff's  patent ;  and  therefore 
if  the  plaintiffs  could  in  this  suit  recover  such  price^  they 
not  only  would  recover  for  materials  and  labor,  which  they 
never  furnished,  and  for  a  right  of  user  which  never  passed 
from  them,  but  also  for  that,  which  might  lawfuUy  be  the 
subject  of  another  action,  viz.  the  future  user  of  the  defend- 
ant's machine ;  so  that  there  might  be  a  double  recovery 
for  the  same  supposed  injury. 

At  the  former  trial,  the  court  were  pressed  with  the  diffi- 
culty of  finding  any  rule  to  estimate  the  plaintiff's  damages, 
when  none  were  actually  proved,  by  the  making  of  the 
machine ;  and  I  still  adhere  to  the  decision  then  made,  that 
in  such  case  the  plaintiffs  can  recover  nominal  damages 
only. 

The  jury,  if  satisfied  of  the  plaintiff's  right  to  recover, 
will  estimate  the  plaintiff's  single  damages,  according  to  the 
principles  which  I  have  stated,-  as  they  shall  find  the  facts 
of  a  making  or  of  a  user  of  the  machine.  The  court  will 
treble  the  damages  found  by  the  jury  in  awarding  the 
proper  judgment. 


' 
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The  jnr J  found  a  verdict  for  the  plaintiffs,  fliat  the  de- 
fendant was  gnilty  of  making  the  machine  Onlj,  and  assessed 
single  damages  at  ^350* 

Dexter  and  Prescott  for  the  plaintiffs. 
Pitman  tor  defendant. 


Jotas  P,  Sawin  AifD  ANOTHca  vemu  John  Gitild. 


ThenJeoftheinerferiaZf  of  a  patented  machme,  by  a  sherifl^  on  an  executioa 
against  the  owner,  is  not  nch  a  sale,  as  sul^ects  the  sheriff  to  an  action  for 
an  inTringemait  of  the  patent  right,  under  the  patmt  act  of  the  17th  of 
A^  1800,  eh.  25. 

STORYf  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  for  the  infringement  of  a 
patent  right  of  the  plaintiffs,  obtained  in  February,  1811, 
for  a  machine  for  cutting  brad  nails.  From  the  statement 
of  facts  agreed  bj  the  parties,  it  appears,  that  the  defendant 
is  a  deputy  sheriff  of  the  county  of  Norfolk^  and  having  an 
execution  in  his  hands  against  the  plaintiffs  for  the  sum  of 
^567  27  debt,  and  costs,  by  virtue  of  his  oflSce,  seized  and 
sold,  on  said  execution,  the  materials  of  three  of  said  pa- 
tented machines,  which  were  at  the  time  complete  and  fit 
for  operation,  and  belonged  to  the  plaintiffs.  The  pur- 
chaser, at  the  sheriff's  sale,  has  not,  at  any  time  since,  put 
either  of  the  said  machines  in  operation ;  and  the  whole  in- 
fringement of  the  patent  consists  in  the  seizure  and  sale  by 
the  defendant  as  aforesaid.  The  question  submitted  to  the 
court  IS,  whether  the  complete  materials,  of  which  a  patent- 
ed machine  is  composed,  can,  while  such  machine  is  in  ope- 
ration by  the  legal  owner,  be  seized  and  sold  on  an  execu- 
tion against  him. 

The  plaintiffs  contend,  that  it  cannot  be  so  seized  and 
sold,  and  they  rely  on  the  language  of  the  third  section  of 
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the  act  of  the  irtfaof  April,  1800,  cb.  8&i  lAicb  declarei 
Ihat  if  "  any  penon,  without  the  consent  of  the  paCaitee, 
his  or  her  executors,  &c.  first  obtained  in  witting,  (Aril 
make,  deriie,  use  or  sell  the  thing,  whereof  the  exclmiTe 
right  is  secured  to  the  gaid  patentee,  such  person,  so  offend- 
ing, shall  forfeit,"  &c. 

It  is  a  sound  rule  of  law,  that  every  statute  is  to  IwTe  a 
reasonable  construction ;  and  its  language  is  not  to  be  intei^ 
preted  ao,  as  to  introduce  pnUic  mischiefst  or  manifest  in- 
congruities, unless  the  conclusion  be  unavoidable.  If  the 
plaintiffs  are  right  in  their  conatmction  of  the  section  above 
Btated,  it  is  practicable  for  a  party  to  lock  up  his  whole 
property,  however  great,  from  the  grasp  of  Hs  crtAtors,  by 
investing  it  in  proGtsiile  patented  machines.  This  would 
undoubtedly  be  a  great  public  mischief,  and  agunst  tte 
whole  policy  of  the  law,  as  to  the  levy  of  personal  proper^ 
in  execution.  And  upon  the  same  construction,  this  con- 
sequence woald  follow,  that  every  part  of  the  materials  of 
the  machine  might,  when  separated,  be  seised  in  execnti<») 
and  yet  the  whole  could  not  be,  when  united ;  for  (be  ex- 
emption from  seizure  is  clumed,  only  when  the  whole  is 
combined  and  in  actual  operation  tinder  the  patent. 

We  should  not  incline  to  adopt  such  a  constructifm,  uA- 
less  we  could  give  no  other  reasonable  meaning  to  the  stat- 
ute. By  the  laws  of  Massachusetts,  property  like  this  is 
not  exempted  from  seizure  in  execution ;  and  an  officer, 
who  neglected  to  seize,  would  expose  himself  to  an  actioa 
for  damages,  unless  some  statute  of  the  VnUed  Stattt 
should  contain  a  clear  exception.  No  such  express  excep- 
tion can  he  found ;  and  it  is  inferred  to  exist  only  by  sap- 
posing,  that  the  officer  would,  by  1^  «ale,  make  himself* 
wrong  doer,  within  the  clause  of  the  statute  above  recited. 
But  within  the  very  words  of  that  clause,  it  wonld  be  no 
offence  to  seise  the  machine  in  execution.    Tbe  wbole  f£- 
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fence  must  consist  in  a  sale*  It  would  therefore  follow^ 
that  the  officer  might  lawfully  seize ;  and  if  so,  it  would  be 
somewhat  strange,  if  he  could  not  proceed  to  do  those  acts, 
which,  alone  bj  law  could  make  his  seizure  effiectud* 

This  court  has  already  had  occasion  to  consider  the 
clause  in  question,  and  upon  mature  deliberation  it  has  held 
tl^tt  the  making  of  a  patented  machine,  to  be  an  offsnce 
within  the  purvJew  of  it,  must  be  the  making  with  an  intent 
tQ.ufe.for  profit,  and  not  for  the  nu^e  purpose  of  philoso- 
phical experiment,  or  to  as<tertain  the  verity  and  exactness  of 
the  specification*'  In  other  words,  that  the  making  must 
be  with  an  intent  to  infringe  the  patent  rightf  and  deprire 
the  owner  of  the  lawful  rewards  of  his  discovery. 

In  the  present  case,  we  think  that  a  sale  of  a  patented 
machine,  within  the  pcohibitioos  of  Ihe  same  clause^  inust 
fa|^  a  sale  not  of  the  materials  of  a  machine^  either  separate 
or  combined,  but  of  a  complete  machine,  with  the  right,  ex- 
press or  implied,  of  using  the  same  in  the  manner  secured 
by  the  patent.  It  must  be  a  tortious  sale,  not  for  the  pur- 
pose merely  of  depriving  the  owner  of  the  materials,  but  of 
the  use  and  benefit  of  his  patients 

There  is  no  pretence,  in  the  case  before  us,  that  the  offi- 
cer had  either  sold  or  guaranteed  a  right  to  use  the  machine 
in  the  manner  pointed  out  in  the  patent  right.  He  sold  the 
materials  as  such»  to  be  applied  by  the  purchaser  as  he 
^bouid  by  Jaw  have,  aright  to  apply  them.  The  purchaser 
must  therefore  act  at  his  own  peril,  but  in  no  respect  can 
the  offieer  be  responsible  for  his  conduct. 

Conformably  to  the  agreement  of  the  parties^  a  nonsuit 
must  be  entered. 

Fairbanks  for  the  plaintiffii. 

W.  Z>.  Sohier  and  D.  Davis  for  the  defendant. 
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Tb(  Sbip  Ocurii,  William  Nicboli  b  al.  Clauiabti. 
1^  phn  of  leHard,  uhI  Bot  the  i^Ka  of  mniBillin  tiw  oBwM,  |>Tcitkt 


J^BG  counsel  for  tbe  clumants,  in  this  catrse,  BtiggeBted 
diat  the  District  Court  of  this  district  had  no  jurisdiction 
over  the  cause ;  because  the  trial  should  be  where  the  for- 
feiture accrued,  viz.  in  Savth^arolina  district,  and  not 
There  tbe  seizure  was  made. 

STORY,  J.  I  consider  that  this  qnestioD  baa  b«« 
•olemnly  settled  the  other  waj ,  and  that  the  place  of  sei- 
xure,  and  not  the  place  of  committing  the  ofience,  gives  the 
jurisdiction.  1  have  iwt  therefore  thot^t  it  aeceBsary  to 
tall  for  an  argument. 

George  Blake  for  the  United  Statea. 
;  William  PrtscoU  for  the  clainunti. 


ITarrtD  Statbi  tema  CoanaLtcs  Coolidgc  fc  al.    Indlctmeat  ibr 
a  MisdemeuMr. 

WbedMT  tbe  CiicnH  Court  or  IliGOmMSMw  Im  jmudietioo  ors  aaBot 

Uw  oSencea  aeoiiot  tbe  UiaUd  StUu  7  * 

STORY,  J.  The  simple  question  is,  whether  the  Circuit 
Court  of  tbe  United  States  has  jurisdiction  to  punish  of- 
fences BgUDst  the  United  States,  which  have  not  been  pre- 
viouslj  defined,  and  a  specific  ponishmect  affixed,  by  aome 
atatute  of  the  United  Slates. 

I  do  not  think  it  necessary,  to  consider  the  mor«  broad 
qnestion,  whether  tbe  United  States,  aa  a  tovereq^a  power. 
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hare  entirelj  adopted  the  common  law.  This  might  lead 
to  very  elaborate  inqniries,  and  the  present  question  may 
well  be  decided,  without  entering  upon  the  discussion. 

I  admit  in  the  most  explicit  terms,  that  the  courts  of  the 
United  States  are  courts  of  limited  jurisdiction,  and  cannot 
exercise  any  authorities,  which  are  not  confided  to  them  by 
the  constitution  and  laws  made  in  pursuance  thereof.  But 
I  do  contend,  that  when  once  an  authority  is  lawfully  giveuy 
the  nature  and  extent  of  that  authority,  and  the  mode,  in 
which  it  shall  be  exercised,  must  be  regulated  by  the  rules 
of  the  common  law.  In  my  judgment,  the  whole  difficulty 
and  obscurity  of  the  subject  has  arisen  from  losing  sight  of 
this  distinction. 

Whether  the  common  law  of  England^  in  its  broadest 
sense,  including  equity  and  admiralty,  as  well  as  legal  doc- 
trines, be  the  common  law  of  the  UnUed  States  or  not,  H 
can  hardly  be  doubted,  that  the  constitution  and  laws  of 
the  United  Stittes  are  predicated  upon  the  existence  of  the 
common  law.  This  has  not,  as  I  recollect,  been  denied  by 
any  person,  who  has  maturely  weighed  the  subject,  and  will 
abundantly  appear  upon  the  slightest  examination.  The 
constitution  of  the  United  States^  for  instance,  prorides 
that  '^  the  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury."  I  suppose  that  no  person  cam 
doubt,  that  for  the  explanation  of  these  terms,  and  for  the 
mode  of  conducting  trials  by  jury,  recourse  must  be  had  to 
the  common  law.  So  the  clause,  that  **  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
constitution,"  &c.  is  inexplicable,  without  reference  to  the 
common  law ;  and  the  extent  of  this  power  must  be  measured 
by  the  powers  of  courts  of  law  and  equity,  as  exercised  and 
established  by  that  system.  Innumerable  instances  of  a  like 
nature  'may  be  adduced.  I  will  mention  but  one  more,  and 
that  is  in  the  clause  providing,  that  the  privilege  of  the  writ  of 
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fion.  For  instance,  Congress  has  provided  for  the  punish- 
ment of  murder,  manslaughter  and  perjurj,  under  certain 
circumstances ;  but  it  has  no  where  defined  these  crimeSf 
Yet  no  doubt  is  ever  entertained  on  trials,  that  the  explana- 
lion  of  them  must  be  sought  and  exclusively  governed  by 
the  common  law ;  and  upon  any  other  supposition,  the  ju- 
dicial power  of  the  United  StcUes  would  be  left,  in  its  exer- 
cise, to  the  mere  arbitrary  pleasure  of  the  judges,  to  an 
micontroUable  and  undefined  discretion.  Whatever  maj 
be  the  dread  of  the  common  law,  I  presume,  that  such  a 
despotic  power  could  hardly  be  deemed  more  desirable. 

The  necessity  and  propriety  of  this  principle  will  be 
rendered  still  more  apparent  upon  a  farther  consideration. 
There  are  a  great  variety  of  cases  arising  under  the  laws  of 
the  United  StateSj  and  particularly  those  which  regard  the 
judicial  power,  in  which  the  legislative  will. cannot  be  efiec-^ 
tuated,  unless  by  the  adoption  of  the  common  law.  Many 
cases  may  be  governed  by  the  laws  of  the  respective  states^ 
but  still  whole  classes  remain,  which  cannot  be  thus  dis- 
posed of.  For  example,  in  Massachusetts  no  courts  of 
equity  exist,  and  consequently  no  recognition  of  the  princi* 
pies  or  practices  of  equity,  as  contradistinguished  from 
law.  How  then  shall  a  suit  in  equity  pending  in  the  Cir- 
cuit Court  for  that  district  be  managed  or  decided  ?  There 
is  no  law  of  the  United  States^  which  provides  for  the  pro- 
cess, the  pleadings,  or  the  principles  of  adjudication.  By 
what  rules  then  shall  the  court  proceed?  Certainly  all 
reasoning  and  all  practice  pronounce,  by  the  rules  of 
equity  recognised  and*  enforced  in  the  equity  courts  of 
England*  The  illustration  is  yet  more  decisive,  as  to  causes 
of  admiralty  and  maritime  jurisdiction ;  for  these  exclusively 
belong  to  ihe\Un%ted  States ,  and  nothing  in  the  laws  or  prac- 
tice of  the  respective  states  can  regulate!  the  proceedings 
or  the  principles  of  decision.    In  my  judgment,  nothing  is 
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nore  clear,  Umii  tbat  the  iateqpMttlioB  and  ^(ereiis^  of  4ke 
retted  jurisdiGtioa  of  the  courCs  of  the  Untied  Si^es  mmi$ 
is  the  absence  of  positive  law,  he  goTerned  exclusiydj  by 
thecomniDB  lav« 

I  wouhl  ask  thes,  what  are  crimes  and  offences  agsUlst 
tiie  VniUd  StaieSy  mder  the  conatnictioii  of  its  limiled 
soTereigntj,  bj  the  roles  of  the  common  bw?  Without 
pretendtDg  to  enomerate  them  in  detail,  I  will  yentare  tp  as- 
sert generally,  that  all  offences  against  the  soTereignty,  the 
public  rights,  the  public  justice,  the  public  peace*  th$ 
public  trade  and  the  puUic  pofice  of  tH£  Un itrd  Stats^ 
are  crimes  and  offences  against  the  Uniied  StaUs.  From 
the  nature  of  the  sovere^ty  of  the  UuUed  SUUes,  which 
is  limited  and  circumscribed,  it  is  clear  that  many  comnpon 
kw  oflfences,  under  each  of  these  heads,  will  stiH  remain 
cognizable  by  the  states;  but  wheserer  the  offence  is 
directed  against  the  sovereignty  or  powers  confided  to  the 
Uniied  StaJtes,  it  is  cognisable  under  its  aufltority.  Upon 
these  principles  and  independent  of  any  statute,  I  presume 
that  treasons,  and  conspiracies  to  commii  treason,  embeasle^ 
ment  of  the  public  records,  bribeiy  and  resistance  of  the 
judicial  process,  riots  and  misdemeanors  on  the  high  seaoy 
frauds  and  obstructions  of  the  public  laws  of  tra4e,  aad 
robbery  and  embezzlement  of  the  mail  of  the  Umfed 
States^  would  be  offences  against  the  Uniied  Stotes*  At 
common  law,  these  are  cleariy  public  ofienc^  and  when 
directed  ttgainst  ike  Uniied  StaieSj  they  must  upon  princ^ 
pie  be  deemed  offences  n^ai^st  tte  Uniied  Stains. 

If  then  it  be  true,  that  these  are  offences  against  the 
Uniied  Stateef  and  the  Circuit  Court  have  cegnipance 
thereof,  does  it  not  unavoidably  foBow,  that  the  court  wmnt 
have  a  right  to  punish  them  ?  In  my  judgment  no  poopor 
sition  of  law  admits  of  more  perfect  d^nonstration.  To.  tmft 
pose  a  power  in  a  court  to  try  an  <rfrence,  and  not  in  nawd 
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mj  pUDishmenty  Is  to  wppop,  tkat  llie  Legklatiire  is  guilty 
of  the  foiOj  of  promotiBg  litigation  without  object,  and  prdttb* 
iting  acts,  only  for  the  purpose  of  their  being  aoofied  at  in  the 
moat  aolemn  manner*  If  thwefore  it  authorize  a  trial  of  aa 
offence,  it  must  be  deemed  to  authorise  the  court  to  render 
such  a  judgment,  as  the  guilt  <Hr  innocence  of  the  party  may 
reqnare.  As  to  ciyil  actieos,  the  application  of  the  princi* 
pie  has  nerer  admitted  a  doubt ;  yet  in  no  instance,  that  I 
recoUect,  is  the  form  or  the  substance  of  the  judgments 
prescribed  by  any  law*  These  judgments,  howeyer,  must 
unavoidably  diflfer,  not  only  in  different  actions,  bat  in  the 
same  action,  according  to  the  nature  of  the  claims  and  the 
pleadings  of  the  parties.  It  is  no  answer,  to  say,  that  the 
kws  of  the  states  wil)  govern  in  such  cases ;  for  these  are 
not  always  applicable,  as  suits  may  be  brought  in  the  United 
i^otea  coorts,  which  are  not  cognizable  by  state  courts ;  aa 
fer  instance,  equity  and  admiralty  causes*  And  farther^ 
no  such  general  ami  umversal  adi^tion  of  the  practice  or 
hws  of  the  atales  has  been  authorized  by  Congress,  os 
sanctbned  by  the  courts  of  the  UniUd  Stoles*  The  inva* 
riable  usage  of  these  courts  has  been,  in  aB  cases  not  gov* 
emed  by  state  laws,  to  regulate  the  pleadings  and  pronounce 
the  juid^ent  of  the  common  law*  Whmi  I  spei^  here  of 
the  common  law,  I  use  the  word  in  its  largest  sense,  as  in« 
eluding  the  whole  system  of  Ea^ish  jusisprudence*  For 
tike  same  reason,  therefore,  that  governs  in  civil  causes,  I 
hold  that  the  oogniaance  of  oflbnces  incbides  the  power  of 
cendering  a  jud^ent  of  punishment,  when  the  guilt  of  the 
party  is  ascertained  by  a  triaL 

B«t  it  may  be  asked,  what  punishment  shall  be  inflicted  t 
The  common  bw  afibrds  the  proper  answer*  It  is  a  set- 
lied  principle,  that  where  an  ofienee  exists,  to  which  nm 
wfet^c  punishment  is  affixed  by  statute,  at  is  pnuishaMe 
by  1^  and  iiqprisonmfint.    This  i$  to  Unrydably  true,  that, 
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the  common  law,  that  this  writ  is  made  the  great  bulwark  of 
the  citizen  against  the  oppressions  of  the  government. 

I  might  enforce  the  view,  which  I  have  already  taken  of 
this  subject,  by  an  examination  in  detail  of  the  organization 
and  exercise  of  the  judicial  powers  of  the  courts  of  the 
.  United  States,  with  reference  to  their  equity,  admiralty, 
and  legal  jurisdiction ;  but  it  cannot  be  necessary.  If  I  a|n 
right  in  the  positions,  which  I  have  already  assumed  and 
explained,  there  is  an  end  of  the  question,  which  has  been 
nubmitted.  If  I  am  wrong,  the  error  is  so  fundamental, 
,tfaat  I  cannot  hope  to  reach  its  source  by  any  merely  illus- 
trative process. 

The  result  of  my  opinion  is,  1 .  That  the  Circuit  Court 
has  cognizance  of  all  offences  against  the  United  States, 
ST.  That  what  those  offences  are,  depends  upon  the  com- 
mon law  applied  to  the  sovereignty  and  authorities  confi- 
ded to  the  United  States.  3.  That  the  Circuit  Court, 
having  cognizance  of  all  offences  against  the  United  States, 
may  punish  them  by  fine  and  imprisonment,  where  no  pun- 
ishment is  specially  provided  by  statute. 

I  have  considered  the  point,  ar  one  open  to  be  discussed, 
notwithstanding  the  decision  in  the  United  St€Ues  vs.  Hut- 
8qn  &  Ooodwin,  February  term,  1812,  which  certainly  is 
entitled  to  the  most  respectful  consideration ;  but  having 
been  made  without  argument,  and  by  a  majority  only  of 
tiie  court,  I  hope  that  it  is  not  an  improper  course  to  bring 
the  subject  again  in  review  for  a  more  solemn  decision,  as 
it  is  not  a  question  of  mere  ordinary  import,  but  vitally  af- 
fects the  jurisdiction  of  the  courts  of  the  United  States  ;  a 
jurisdiction  which  they  cannot  lawfully  enlarge  or  diminish. 
I  shall  submit,  with  the  utmost  cheerfulness,  to  the  judgment 
of  my  brethren,  and  if  I  have  hazarded  a  rash  opinion,  I 
have  the  consolation  to  know,  that  their  superior  learning 
and  ability  w3I  save  the  public  from  any  injury  by  my 
error. 
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If  thts  be  true,  then  the  reasoning,  which  I  have  before 
ttrged,  applies  in  its  full  force,  and  I  will  not  •  take  up  time 
in  repeating  it. 

On  the  whole,  R17  judgment  is^  that  all  offences  within  the 
admiralty  jurisdiction  are  cognizable  by  the  Circuit  Courts 
and  in  the  absence  of  positiye  law,  are  punishable  by  fine 
and  imprisonment. 

See  4  Bl.  Cam.  5,  44^  268. — 2  Bro.  Civ.  and  Adm. 
Law. 

DA  VISf  J.  did  not  concur,  with  a  view  to  bring  the 
question  solemnly  before  the  Supreme  Court ;  so  it  was 
certified  to  the  Supreme  Court,  as  upon  a  division  of  the 
judges. 


The  United  States  versus  Stephen  G.  Clabe. 


Whetlier  peijuy,  oonu&ittecl  om  a  heuiQg  en  a  crioiiaal  oomplaint  before  thtt 
District  Jud^e,  be  within  the  act  of  the  30th  of  iipril,  1790,  cfa.  9,  sect  18. 

STORY^  J.  The  grand  jury  have  found  lui  indict- 
ment against  Stephen  O.  Clarke  for  perjury.  The  indict- 
xn^nt  charges  the  offence  to  have  been  committed  on  the 
hearing  of  a  certain  complaint  against  Henry  Bancroft  and 
others,  for  piracy,  ^  depending  before  the  honorable  John 
DaviSj  then  and  ever  since  being  judge  of  the  District 
Court  of  the  United  Siaits  for  the  aforesaid  district  of 
Massackueetis^  and  a  magistrate  of  the  said  United  States^' 
and  concludes,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

A  motion  has  been  made  to  quash  the  indictment,  be- 
cause the  offence  is  not  within  the  purview  of  any  statute 
of  the  United  StcUes  ;  it  not  being  charged  to  have  bee/i 
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MBStrned  8lricU]r»  and  Hmt  wo  G«D¥ictioB  can  be  had  for  a 
•Catula  offence,  onleaa  it  be  charged  in  sach  a  manner,  at  to 
bring  the  case  within  the  terms  of  the  statute.  The  stat* 
vte  does  not  punish  every  perjnry,  but  onlj  a  perjiir|r 
done  in  a  court  of  the  UniM  Siates.  Phinly,  therefore, 
it  is  o{  the  verj  essence  of  the  ofience,  that  it  should  be 
charged  as  committed  in  such  court.  Now  under  the  au* 
thority  of  the  United  Staiea  there  «e  but  three  cowts 
known  in  law,  the  District,  Circuit,  and  Supreme  Court; 
and  as  Congress  alone  can,  by  the  constitution,  ordain  and 
establish  courts,  none  can  exist  but  such  as  they  create  and 
name.  The  offence  is  not  chaiged  to  have  been  committed 
Ivefore  either  of  tkese  estabUsbed  courts  ;  and  we  cannot, 
by  intendment  and  iitference,  make  out  what  ought  to  have 
been  directly  arerred. 

But  the  argument  itself  is  not  correct    The  District 
Judge  is  not  the  District  Court,  though  he  is  the  presiding 
officer  thereof.     A  court  is  not  a  judge,  nor  a  judge  a 
court.     A  judge  is  a  public  officer,  who,  by  virtue  of  his 
office,  h  clothed  with  judicial  authorities.    A  court  is  de- 
fined to  be  a  place,  in  which  justice  is  judicially  adminis« 
tered.'    It  is  the  exercise  of  judicial  power,  by  the  proper 
officer  or  officenr,  at  a  time  and  place  appointed  by  law. 
The  officers  exist  independent  of  the  exercise  of  such  ap- 
pointed jurisdiction ;  though  the  court  may  not,  in  general, 
be  holden  independent  of  its  officers.    This  last  position, 
bowever,  is  not  always  strictly  true ;  for  a  cou^t  is  consid- 
ered so  much  as  an  assembli^e  of  mere   abstract  judicial 
powers,  to  be  organised  and  exercised  at  stated  times  and 
•  places,  timt  by  our  laws,  it  may  be  adjourned  without  the 
presence  of  a  judge.'    There  are  many  powers,  which  the 
officers  of  a  court,  coUectiyely  or  individually,  may  and  do 
exercise,  exclusive  of  their  oi^anizatioa  as  a  court.    Indeed 

*  C9.  IM  58.-3  m.  Cmnm.  23.         *  JatiikSepL  1789,  ck.  20,  ted.  6. 
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what  the  J  shall  do  in  either  the  capacity  of  as  officer^  or 
of  a  court,  depeods  exclmivelj  up<m  the  fHroYisiolw  of  the 
biw. 

It  is  not  true,  therefore,  that  every  act  done  by  the  Dia* 
trict  Judge  is,  io  point  of  law,  the  act  of  the  District  Court. 
In  some  instances,  powers  are  confided  to  him,  which  he 
may  exercise  either  in  court,  or,  by  virtue  of  office,  out  of 
court.  In  other  instances,  powers  are  given  to  him  in  one 
capacity,  which  are  denied  in  the  other.  The  power  to 
issue  writs  of  habeM  corpus  is  an  example  of  the  former 
kind/  The  power  of  the  District  Judge  to  appoint  and 
hold  special  District  Courts,  of  the  latter  kmd.'  In  1ms  ca« 
pacity  as  a  court,  he  may  tiy  certain  offences  and  suits  of 
common  law  and  admiralty  jurisdiction*  In  his  capacity 
as  a  judge  he  has  no  such  authority*  In  his  capacity  te 
District  Judge,  he  is  a  constituent  member  of  this  court- 
It  would  be  absurd  to  contend,  that  when  he  holds  the  Cir^ 
cuit  Court,  he  yet  holds  the  District  Court  Nay,  the  very 
case  before  us  is  a  very  strong  illustration  of  the  distinc* 
tion*  As. a  District  Court,  or  rather,  holding  the  District 
Court,  he  has  no  cognisance  of  the  offence  of  piracy  ;  it  is 
expressly  excluded  by  statute,'  and  consequently  the  cosh 
plaint  would  have  been  coram  non  jifdice..  As  a  judge  of 
the  United  States^  he  has  complete  cognizance  for  the  pur* 
pose  of  commitment  for  triah  If,  therefore,  the  offence 
had  been  laid,  as  committed  before  the  District  Court,  on  a 
trial  or  complaint  for  piracy,  it  would  have  been  a  fatal  ob<- 
jection.  It  cannot  be  necessary  to  pursue  the  argument  09 
this  head  farther ;  it  is  utterly  insupportable* 

It  is  farther  argued  by  the  District  Attorney,  that  the 
indictment  may  well  be  supported,  as  charging  a  perjury 
in  a  <<  deposition  taken  pursuant  to  the  laws  of  the  UnUeii 

*  Jd2i(k8epL  1789,  th.  20,  mcL  14.  *  ^e( 24f& iS^  178S,  ted. ^ 


OCTOBER  TBilM,  ISIS.  4KI1 

SteUes"  because,  in  a  large  sense,  a  verbal  oath  or  afllrma« 
tion  may  be  coosiddred  as  a  deposition.  If  this  were  tnie^ 
I  do  not  perceive  how  it  woold  help  the  indictment,  it 
would  still  be  a  fatal  defect,  that  it  was  not  so  charged. 
The  indictment  would  not  bring  the  case  within  the  terms 
of  the  statute,  and  no  argumentative  inferences  will  supply 
the  want  of  direct  averments  of  material  facts.'' 

But  is  this  the  true  exposition  of  the  statute  ?  I  have 
already  stated  the  general  rule,  as  to  penal  statutes,  that 
their  construction  is  strict ;  a  rule  that,  in  cases  of  doubtfid 
meaning,  always  inclines  the  court  to  that,  which  is  most  fa^ 
vorable  to  the  defendant,  unless  it  be  repelled  by  the  con* 
text  For  myself,  I  confess  that  I  think,  that  the  language 
of  this  statute  is  not  only  not  doubtful,  bat  obviously  point** 
ed  against  the  construction  contended  for.  The  words, 
stripped  of  unnecessary  appendages,  admit  of  but  two  read*- 
ings,  viz.  <<  if  any  person  shall,  wilfully  and  corruptlyi 
commit  perjury,  in  any  deposition  taken  pursuant  to  the 
laws  of  the  United  States  ;"  or  **  if  any  person  shall,  wU- 
fuliy  and  corruptly,  commit  perjury,  on  his  or  her  oath  or 
qffirmaiionf  in  any  deposition,"  &c.  Read  the .  langua^ 
either  way,  there  is  an  obvious  distinction  between  an  oath 
and  a  deposition ;  and  in  the  latter  way,  which  in  my 
judgment  is  the  true  reading,  the  distinction  becomes  irre- 
sistible* 

Besides,  the  ordinary  and  usual  meaning  of  the  word 
*^  deposition"  is  confined  to  written  testimony,  at  least  in 
legal  proceedings ;  and  in  legislating  upon  this  subject. 
Congress  must  be  presumed  to  use  the  language  in  its  legal 
aense.  I  believe  there  will  not  be  found  an  instance  in  our 
laws,  where  the  word  is  used  in  a  different  sense..  In  the 
act  of  the  24th  of  September,  1789,   ch.  20,  sect.  30,  in 
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wWek  Omgran  bave  proTid«d«Mtiw  l«ki«g  of  depoutun 
tt  witowf  wfcr  MrtMn  ckcwmitMicoi,  tbe  kngni^e  is, 
tint  "  Ike  depoaition  of  aueli  penon  mmy  be  fdbm  /'  and 
tbosghout  the  whole  section  the  word  is  medto  dmote  the 
written  teitunoBj  of  witnoEses,  in  contradistiBction  to  onl 
tanOatony.  Tlni  act  wu  cotempwaneoas  with  flimt,  oh 
irtiicli  the  indictuent  >«  foimded ;  and  as  the  tenns  "  depo- 
n(i«»"  and  "  takm"  are  used  in  both  in  the  tame  con- 
■esioa,  it  seenis  to  me  inpowible  to  doubt*  that  ttiej  oo^t 
to  recerre  tbe  same  interpretation,  more  ei^eciaUj,  as  the 
depoaitioiiB  taken  ooder  tbe  judicial  act  must  have  been 
SMmediatcIy  wilhin  the  parview  of  the  prohibition. 

Tbe  indictment,  therefore,  cannot  be  supported  npon  the 
g  of  the  statute.  It  is  certunlj  a  moat  unfortnnate 
n  in  oor  laws ;  bnt  I  sm  a&aid  it  is  not  the  only  class 
«f  cases,  in  which  legislatioa  in  detul  haa  orantentioaaU; 
dogged  the  admbistratioii  of  justice. 

Bat  although  the  indictment  cannot  be  supported  on  the 
strtvte,  it  may  be,  nevertheless,  good  at  commcm  law ;  and 
if  so,  the  oonolasioit  against  the  form  of  the  atatote  wDI  net 
"vitiato  it.*  We  ue,  howerer,  fH«duded  from  couideriBg 
lUa  qncstien  as  at  common  law,  because  the  Supreme 
Court  hare  held,  that  this  court  has  no  common  law  j^^ 
diction  over  ofBtacea.  I  am  bound  to  acquiesce  in  that  de- 
cision, though  I  have  never  been  able  to  satisfj  my  jodig- 
nent  of  its  accuracy.  Had  the  point  been  fuUy  argued, 
instead  of  pasnng  mb  tHmiio,  I  should  have  £elt  a  greater 
■ali^ctien  in  die  deciuon.  It  is,  however,  to  be  coasiA- 
eted  u  settted,  anlen  that  high  tribunal  should  hereafter 
dkowe  to  review  the  question  in  a  more  d^berate  arg«- 
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I  sball  not  rtgret  il,  however,  if  a  diviikm  of  lite  cewl 
is  made  on  either  point,  beeanee  it  will  hrui^g  the  ^pieatiODf 
•olemolj  before  the  eoiirt  of  the  laet  f eiort* 

DA  VISf  J.  did  not  concur  in  thia  opinion,  with  a  view 
to  a  flolemn  decision  in  the  Supreme  Court,  and  therefor^ 
the  cause  was  certified  to  the  Supreme  Court^  as  upoii  • 
division  of  the  court. 

O.  Blake  for  the  United  States. 
Pitman  for  the  defendant. 


The  Gbotios  a9d  CAa«e»  Thokas  Sbsaiv  it  aIt.  CLAiMAjmr 

On  an  appeal  to  the  Circuit  Coart,  the  property  foUows  the  appeal  into  that 

Coart 
The  Biitrict  Court  hai  no  aathority)  after  an  appeal,  to  bail  or  sell  Umt 

property. 

Iir  this  cause  a  motion  was  made  to  the  court  to  order  int^ 
its  custody  the  prixe  property,  which,  after  a  decree  in  tbm 
IMstrict  Court,  and  an  iqppeal,  had  been  deliveied  to  the 
claimants  on  bail  by  the  court.  The  motion  was  nwde  upcMS 
the  ground,  tlutt  after  the  appeal,  the  District  Court  had  m^ 
jurisdiction. 

STORY f  J.  I  have  had  occasion  to  consider  thia 
question  in  other  causes.  There  can  be  no  doubt,  that 
wherever  the  property  does  not  follow  the  cause  into  thw 
appellate  court,  the  court,  in  whose  custody  the  property 
remains,  may  make  any  order  respecting  it,  which  circuas' 
stances  may  require,  in  the  same  manner  as  if  the  cause 
were  still  pending  there.  Such  court  may,^  therefore,  sit« 
ting  as  an  admiralty  court,  order  a  sale,  or  a  delivery  e» 
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hd»  ftceor^tog  to  the  courae  and  usage  in  maritime  causes* 
Bot  where  the  propertj-  follows  the  cause  into  the  appellate 
ooort,  I  take  it  to  be  clear,  that  bj  the  appeal,  all  jurisdic* 
tm  is  gone  from  the  inferior  court.  The  propertj  either 
goes  into  the  appellate  court  at  the  same  time  as  the  cause, 
or  not  at  aU.  Upon  any  other  construction,  great  mischiefs 
would  arise*  No  other  point  of  time  could  be  legally  fixed, 
at  which  the  authority  of  the  inferior  court  would  cease  * 
aiMi  a  conffiet  of  jurisdictions,  as  to  the  disposal  of  the  pro- 
perty^  m^ht  present  great  difficulties  and  embarrassments. 
The  appellate  court  might  award  an  acquittal  or  condemna- 
tion, and  proceed  to  execute  its  decrees,  at  the  same  time 
that  the  inferior  court  might  be  subjecting  it  to  its  interior 
ctttory  orders* 

The  Tice-admiralty  courts  of  Oreat  Britain,  sitting  in  a 
different  jurisdiction  from  the  appellate  courts,  have  gen- 
enliy  ^exercised  auttiority  over  the  property  after  an  ap- 
peal, upon  the  ground  that  the  appeal  does  not  remove  the 
property  from  their  custody.  Whatever  may  have  been 
the  original  source  of  this  authority,  whether  assumed  as  an 
ineident  to  the  admiralty  jurisdiction  or  not,  it  now  stands 
upon  the  express  provisions  of  statutes.  In  all  probability, 
it  was  engrafted  mto  the  original  constitution  of  those 
courts,  or  assumed  as  a  resulting  power  from  the  appellate 
court  sitting  within  another  jurisdiction,  or  from  the  limited 
authorities  exercised  by  the  latter ;  and  I  take  it  to  be  the 
established  course,  to  remit  the  decree  of  the  appeDate 
court  to  the  inferior  court  for  execution,  unless  in  special 
eases  regulated  by  statute.  So  also  m  causes  carried  by 
appeal  from  the  high  court  of  admiralty  to  the  Lords  Com- 
missioners of  appeal  in  prize  causes  in  Ghreai  JBrjfam,  it  is 
Understood  to  be  the  general  course,  to  remit  the  final  de- 
cree for  execution  in  the  inferior  court.  The  property, 
therefore,  is  deemed  still  in  the  possession  of  the  inferior 
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eourt,  and  Goosequentlj  it  niaj,  pending  the  ^peal,  make 
an  J  order  for  the  delivery  or  sale  of  it« 

On  examining  the  act  of  24th  of  September,  1789,  ch« 
20,  organizing  the  courts  of  the  United  Staies^  it  will  be 
found,  that  on  appeals  from  the  Circuit  to  the  Supreme 
Court,  the  final  decree  of  the  latter  is  directed  to  be  re« 
manded  to  the  former  for  execution*  It  results,  therefore, 
that  the  property  does  not  follow  the  cause  into  the  Qvh 
preme  Court,  but  remains  to  await  the  final  decree  in  th^ 
Circuit  Court.  But  the  provisions  are  different  as  to  the 
District  Court.  On  appeals  from  the  District  to  the  Cir- 
cuit Court,  no  authority  is  given  to  remand  the  cause  to 
the  former  for  execution,  where  the  appeal  is  pursued,  but 
on  the  contrary,  the  provision  of  the  24th  sect,  would  seem 
unavoidably  to  require,  that  the  Circuit  Court  should  exe- 
cute its  own  decrees ;  and  if  any  doubt  should  exists  as  to 
this  construction,  that  doubt  would  be  put  entirely  at  rest 
by  the  uniform  practice,  which  has  obtained  ever  since  the 
first  organization  of  this  court.  How  can  such  execution 
be  done,  unless  the  property  or  its  substitute,  aflfected  by 
the  decree,  is  in  the  legal  custody  and  control  of  the 
court?  Besides,  this  court  sits  within  the  same  judicial  dis- 
trict, as  the  District  Court.  The  marshal,  who  has  the 
custody  of  captured  property,  and  the  clerk,  with  whom 
may  be  deposited  its  proceeds,  are  officers  of  this,  as  well 
as  of  the  District  Court.  There  is  therefore  no  difficulty 
occasioned  by  any  supposed  transfer  of  the  custody  of  the 
property  by  the  appeal. 

On  the  whole,  I  am  satisfied,  that  after  an  appeal,  the 
property  is  removed  from  the  legal  custody  of  the  District 
Court,  and  i$  no  longer  subjected  to  its  interlocutory  orders* 
There  may,  and  I  fear  there  will,  grow  inconveniences  out 
of  this  decision,  but  it  will  be  for  the  Legislature  to  re- 
move them,  by  givmg  authority  to  either  of  the  judges  of 
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thiacouH,  in  TUitiori,  to  make  »ny  urterioiaitory  oirAan 
mpectiag  propertjr  in  its  custodj.  At  all  events,  I  do  sot 
led  kt  liberty  to  reject  the  obvious  nieaDiiig  of  the  lav,  oa 
•ccoiiDt  of  mischie&,  which  a  coiirt  may  lament,  bat  has  no 
withority  to  remedy. 

In  the  present  case,  however,  circomstanceB  of  a  pecu- 
liar nature  will  Induce  me  to  leave  the  property  where  the 
decision  of  the  District  Court  has  deposited  it. 

Cwmtmi^B  and  Spragut  for  the  caplrav. 


SrtrwMB  DicATCa  vtnut  Thomii  I.  Cnsti-. 

The  coiDinaDder  of  a  s^uadnn,  to  whoM  anmuDd  >  ihip  nt  war  ii  attechri, 
uid  ooder  vho«e  orden  ibe  nib,  ii  ntHled  to  tbe  Sag  fmntietli  tt  ill 
primaoik  I7  mlihip,  althouth  tbeotlierput  cifthe  njiariMB  aav 
Berar  h>Te  nilid  00  tbc  cniue,  in  coaeguaKe  at  a  blockade  hj  ■  aqiair 
farce. 

To  deprive  loch  a  commaDder  of  tua  flag  twentieth,  oa  account  {£  banag  Mt 
hiiri*tia>,«itliiatheact<]ftheSilcf  A^  1800,  di.  33,  (Oct  8,  it  ■■- 
diipCDBlde,  that  moe  bcol  ifafiMi  ibould  haie  beea  uripHd  to  him. 

STORY,  J.  This  is  an  action  for  money  had  and  re- 
ceived, brought  by  Commodore'  Deattw  against  the  defin- 
daiit,  who  is  tbe  prize  agent,  to  recover  one  twentieth  part 
of  a  moiety  of  tbe  proceeds  of  the  British  prize  ship  Vol- 
imteer,  captured  by  the  frigate  Chesapeake,  while  attached 
to  a  squadron  commanded  by  the  Commodore.  From  ^ 
statement  of  facts  agreed  by  the  parties,  it  appears,  that 
in  tbe  autumn  of  181S,  tbe  frigate  Chesapeake,  commanded 
by  Captain  Evaiu,  add  the  brig  Argus,  commanded  by 
Captain  Sinclair,  and  the  frigate  UnUed  States,  command, 
ed  by  Commodore  Decatur,  were  attached  toother,  as  a 
squadron,  under  the  command  of  the  latter,  by  orders  issaed 
«ii  th«  9th  of  Septembef  frotD  the  oavy  department.    Ob 


1 


OCTOBER  TEWM;  ISIS.  f  07. 

die  3d  of  October,  the  secretaiy  of  the  navj  addressed  a 
letter  to  Commodore  DeeaiuTf  as  foliows.  *^  You  will  con-, 
aider  yoorself  at  liberty  to  proceed  to  sea^  whenev^  yon 
may  judge  it  expedient,  with  the  vessels  attached  to  your 
command.  You  are  to  do  your  utmoi^  to  annoy  Ae  ene- 
my, and  to  aiford  protection  to  our  commerce,  pursuing 
that  Gourscy  which  to  your  best  judgment  may,  under  all 
circumstances,  appear  the  best  calculated  to  enable  you  to 
accomplish  these  objects,  as  far  as  may  be  in  your  power^ 
returning  into  port  as  speedily  as  circumstances  will  permit, 
consistently  with  the  great  objects  in  view.''  No  other 
orders  were  received  or  ^ven.  On  the  6th  of  October^ 
18129  Commodore  DtaUur  gave  sailing  orders  to  Captaia 
JSvafi^  for  a  cruise ;  but  as  no  particular  circumstances, 
aflfecting  thb  case,  grow  out  of  their  language,  I  forbear  to 
recite  them.  These  orders  direct  the  Chesapeake  to  cruise 
between  certain  given  latitudes  and  longitudes,  and  vest  a 
large  dbcretion  in  Captain  JBvcitttf,  as  to  deviations.  Com- 
modore Decaiur  soon  afterwards  sailed  from  Boston^  cap- 
tured the  frigate  JIf ocedoiitim  in  a  memorable  engagement 
and  returned  with  his  prize  to  the  United  StaieSf  previoua 
to  the  sailing  of  the  CheeapeiUu,  and  has  ever  since  been 
unable  iaput  to  sea,  in  consequence  of  the  superior  blocka- 
ding squadrons  of  the  raemy.  On  the  28th  of  November, 
1812,  the  secretary  of  the  navy  addressed  a  letter  to  Cap- 
tain Evans f  directing,  <<  as  soon  as  yon.  shall  be  prepared, 
you  will  weigh  anchor  and  proceed  as  you  have  been  di- 
rected by  Commodore  Deeofur,  to  whose  squadron  you  are 
attached.''  The  Chesapeake  sailed  about  the  middle  of  the 
ensuing  December,  captured  the  Vohmteeff  and  returned 
firom  her  cruise  about  the  10th  of  April,  1813,  and  Captaia 
Evans  immediately  reported  his  cruise  to  Commodore  I>s- 
coftir,  as  his  commander.  The  Volunteer  was  brought  into 
Portsmouth^  JV.  H.  and  after  due  proceediugs^  was  cop- 
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damned,  ud  a  moiety  of  tiw  proceeds  kdjndged  to  die 
cBptora,  in  the  DiBtriet  Cowt  of  that  dntrict. 

Such  are  the  material  facts  of  tfao  case,  opoa  whid  a 
qoeatioD,  highly  intereatbg  to  the  mvf,  has  arisen  between 
the  Terj  meritorioo^oficers  before  the  court,  and  baa  boMi 
dncoased  with  cbaracteriatic  orbanity  and  deconun. 

The  act  of  the  98d  of  April,  18M,  «b.  38,  sect.  6,  con- 
taini  the  regahtiona  relatrve  to  tfae  dwtribatioo  of  fnm 
money  in  the  nary  t^  the  UnitBd  StcUes.  The  arttcleB,  oa 
vbicb  the  preeeot  controreny  tnrna,  are  the  fint  and 
MTenth.  The  fint  declares,  that  the  prize  money  abidl  be 
diatribated  "  to  tfae  commanADg  officers  of  fleets,  sq«a4> 
roRs,  or  single  ihips,  three  twentieilUT  of  which  the  com- 
manding officer  o€  the  fleet  or  squadron  shail  have  one 
twentieth,  it  the  prize  be  taken  by  a  ship  or  Teasel  acting 
mder  his  command,  and  tfae  commandw  of  single  idiipa  two 
twentieths  ;  bot  wbere  the  prise  is  taken  by  a  atup  actang 
iadepeodenir;^  ^^  *^^^  superiar  t^ccr,  the  three  twentieths 
thaS  lielong  to  her  comnuBder."  Tfae  seveB&  declara^ 
that  "  no  commander  of  a  fleet  or  aqnadroa  abdl  be  enti» 
ded  to  receive  aAy  share  of  prises  taken  by  Teasels  not 
ander  hia  immediate  command,  nor'  <^  such  prises,  as  m^ 
faave  been  taken  by  ships  or  vessels  intended  to  be  ^ced 
under  his  command,  before  they  have  acted  mder  lua  a* 
mediate  orders  ;  nor  shall  a  commander  of  a  fleet  or  sqaact 
ron,  leaving  the  sfotion  nkere  he  had  the  eommaitd,  have 
any  share  of  the  prizes  taken  by  ships  lejl  on  snch  atatiaa, 
after  he  has  gone  out  of  the  Iknits  of  his  aud  command." 

It  is  contended  on  behaJf  t^  tfae  defendant,  1.  Tint  die 
Chesapeake,  at  tfae  time  of  tfae  captore,  was  acting  inde- 
pendently of  a  superior  ofiicer,  wi^in  toe  first  clause,  or  S. 
That  Commodore  DeetUKr  had  left  tfae  station,  where  be 
had  the  command,  at  die  time  of  the  capture,  within  tbt 
seventh  clause. 
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Befivre  I  crasider  these  pobts^  I  will  advert  to  the 
tributioii.  of  prizes  under  the  English  statutes  and  procla* 
naliottB,  because  I  agree  with  the  counsel  for  the  defendant 
hi  thinking,  that  they  reflect  light  on  the  subject  in  contro- 
versy, and  were  obviously  in  the  view  of  Congress  in  fra* 
ming  our  own  statutes* 

At  least  as  early  as  the  year  1708,^  one  eighth  of  all  pri- 
les,  made  by  ships  under  the  command  of  a  flag,  was  given 
to  <^  the  flag  oficer  or  officers,  being  actually  on  board,  or 
direeiing  or  aaristing  in  the  capture."  *  Upon  the  con- 
•truction  of  this  clause,  it  was  held,  that  actual  direction 
or  assistance  was  not  necessary  ;  and  (hat  the  mere  cir* 
cnmitaace  €i  holding  a  flag  commission,  and  the  authority^ 
in  virtue  Ihereof,  to  direct  and  assist  in  the  operations  of  a 
fleet,  was  such  a  constructive  direction  and  assistance,  as 
entitled  the  commander  to  share,  slthough  he  had  never 
joined  the  fleet,  or  given  any  order,  or  done  any  other  offi* 
eial  act  in  quality  of  commander.  In  point  of  fact,  there* 
fere,  the  commander  claimed  his  share  of  all  prizes  made^ 
from  the  date  of  his  cemmisMon  to  the  termination  thereof* 
This  extensive  right  was  deemed  injurious  to  the  service^, 
md  at  length,  in  1744,  was  taken  from  the  flag  oflker  in  a 
variety  of  cases  :  First,  where  priaes  were  made  by  ships 
0n  a  station  *'  before  he  arrived  within  the  limits  of  his 
command  ;^'  secondly,  where  prizes  were  made  by  rein* 
iiMrcittg  ships  *<  before  their  arrival  within  the  limits  of  bis 
command ;''  and  thirdly,  where  prizes  were  made  by  ships 
on  a  station,  the  flag  officer  of  which  was  returning  home, 
*^  after  he  had  got  out  of  the  limits  of  his  command."  In 
all  other  cay es,  the  right  stood  upon  the  general  clause,  and 
extended  to  all  prizes  made  by  ships  under  his  command*^ 
In  1756  these  restrictions  were  somewhat  varied,  and  the 
finrm  then  adopted  continued  in  use  until  the  year  1803- 

>  6  Ann.  9  j?o».  C&n.  MarU,  200,  note. 


——J  be  by  Jhect  lypoMrtawt  mhj  di  nliliiiB  ■  Ae 
coHse  of  ^  itrTkc^  ■ 

Sadi  ire  tbe  miaU  kywUat  dktiactkn,  wbkh  bare 
been  recogniMd,  in  tbe  coBrtrnctioD  of  tbe  la^^Bige  of  the 
prise  procbMMtioBi  of  Onat-Br^mi.  And  it  is  impoasiUe 
tat  tbe  attentioa  not  to  be  StrciUy  struck  with  the  exact 
rvseoibhnce,  wbicb  the  proTinom  of  the  »ct  of  2  March* 
1799,  ch.  130,  %.  ft,  bear  to  these  fuxxslaniatioDe.  I  foriwar 
tewever  to  comment  on  thrai,  as  tbe  present  question  de- 
pends on  another  and  more  recent  atatnte. 

Kee|mig  io  view,  however,  the  British  decisions,  let  us 
■ow  return  to  the  two  qneslioos  aulunitted  to  the  court. 
Aod  as  to  the  first,  I  think  it  estrenely  clear,  that  in  no 
•ense  conld  the  Ckeaapeake  be  considered,  at  the  time  of 
the  c^tore,  as  acting  mdependendy  of  a  supeEior  officer. 
Bhe  was  not  only  attached  to  the  sqnaibon  o(  ComoMdore 
Dmcatur,  and  tber^bre  coostmctively  nader  his  conoMad ; 
boi  she  had  actually  received  hia.  orden,  and  aa3ed  in  pur- 
■aauce  there«if  on  her  cruise.  Actual  pceaeacc  of  tbe 
raperior  officer,  at  the  time  cf  tbe  uytase,  h  aeitbcz  sup- 
posed nor  required  by  tbe  law.  It  ■  *-**'^*-*,  if  tbe  ship 
be  not  detached  on  a  separate  acrvke  bf  tbe  gDvonMcal^ 
bat  remain  under  the  coMmaud,  aad  sJiJLtt  ta  tbe  otden 
of  thespperiortrfker.  In  lurb  i  riar.  fbf  suprrini  nffiiii 
is  deemed  to  aAird  constncfive  aasiriaace,  and  is  rc^o*. 
■able  for  bia  squadion,  boverer  br  be  aMy  be  icnored 
{ma  the  seme  of  actioB.  It  aeema  to  me  therefiwe  beytmd 
all  doubt,  that  the  CtrtupiuJ^f,  at  the  time  of  tbe  csptUK^ 
was  not  actii^  independently,  but  waa  act^  uadei  tbe  com- 
mand of  Commodore  Dtemttir.  I  know  not  ia  what  man- 
ner she  conld  have  aasumed  am  iudependeat  character, 
mless  she  had  bcca  detached  by  tbe  Navy  Dqnrtment 
from  the  squadrcMi,  or  bad  thrown  off  Ae  subjectioD  to  ber 
auperiof  by  a  vofaiDlary  deviation. 

•  itfA  *■- /M«fc.  "*><■  aa 
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The  iecond  queitioD  is,  wbetbar  CouBiedan  Dteatmr 
had  left  the  atatioo,  where  he  had  the  command  at  the  time 
of  the  capture.  At  the  heanog,  I  ezpretsed  a  ■troi^ 
opinion,  that  there  was  no  foundatioo  for  the  argument  «a 
this  head ;  and  more  mature  refieclion  has  aatofied  me  of 
the  correctnesa  of  that  opinion.  In  order  to  1a^  a  ronnda. 
tjon  for  the  argument,  it  waa  neceasary  to  shew,  that  Cob- 
modere  Decahir  had  a  atatioo  aaaigned  to  him ;  for  otho* 
wise  it  is  impossible  to  conceive,  how  he  could  have  left  it. 
Now  in  the  statute,  a  station  neccaaarilj  inclndea  the  idea 
of  local  limits.  It  presupposea  certain  boundaries  of  jriace 
and  command,  beyond  which  the  squadron  codd  not  law* 
fully  proceed  in  their  cruise.  Such  is  the  onybmi  a 
of  the  word  in  the  British  naval  code,  and  it  will  be  d 
to  assign  it  another  meaning  in  our  own  statute,  withoet 
involving  absurdities  in  construction.  Now,  in  point  of 
fact,  no  station  was  assigned  to  Commodore  DecotHr.  Hi> 
orders  were  of  the  most  unlimited  nature.  Be  was  at 
liberty  to  go  where  he  pleased,  consistent  with  the  great 
object  of  annoying  the  enemy. 

"  The  world  waa  ill  before  klm,  where  to  cbooM 
"  Hi)  plus  of  real,  and  Provideiiee  liji  gnids." 

The  exception  then,  supposed  in  the  statute,  the  omw 
foederis,  if  I  may  use  the  expression,  did  not  arise. '  The 
irresistible  conclusion  ii,  that  as  Hie  ezceptiMM  of  tlw 
statute  do  not  apply,  the  case  fslla  within  the  guieral  nde, 
and  Commodore  Decatur  is  entitled  to  the  flag  twentieth  of 
the  proceeds  of  the  captured  ship. 

I  am  entirely  satisfied,  that  judgment  most  pass  for  the 
plaintiff  for  the  amount  specified  in  the  agreement  at  Ibt 
parties. 

DA  VIS,  District  Judge,  concurred. 

Tiii$;»uft  Jii  wtttnsV 

Selfriige  for  the  plainti£ 

6,  Blake  for  the  defendant. 
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Thk  Ship  Litcrpool  Paceit  and  Cabqo,  Samubl  Niculs,  MastiRi 

Samuel  Smith  k  al.  ClaiinailU. 


On  tli6  original  hearing,  if  the  character  and  origin  of  the  captured  pn^erty 
be  in  question,  the  court  should  order  a  sunr^  and  report 

In  cases  of  fraodolent  coDcealmeot  and  iakiiicatioQ  of  papers,  Curther  pioof  k 
not  allowed  to  the  party. 

Iff  a  clauB  be  founded  in  illegal  conduct,  it  must  be  rqected,  and  if  such  ille^ 
gality  be  a  cause  of  municipal'  forfeiture,  and  not  Jure  bdH^  the  property 
will  be  condemned  to  the  United  StaUi. 

A  trade  to  a  neutral  port  is  not  illqs^  although  the  public  enemj  derive 
benefit  thereby,  unless  such  trade  be  carried  on  in  eonnexioa  with,  or  sub- 
servient to  hostile  interests  and  pc^icy. 

In  what  cases  liuiher  pitxif  allowed  to  actors. 

The  captors  are  not  liable  to  damages,  where  there  is  probable  causft  of  capture. 
What  constitutes  such  probable  cause. 

A  voyage  by  a  vessel  from  an  enemy  port  with  a  cargo  on  board,  without  tile 
liosne  of  our  govenunent,  is  of  itself  a  probable  cause  tor  the  eaptore  ot 
the  vessel  and  cargo. 

STORYi  J.  The  ship  Liverpool  Packet  and  cargo 
were  captured  a  few  miles  withoat  half'Waj  rock  in  Boston 
Baj/y  on  the  20th  of  Julj)  1813,  bj  the  privateer  Cwtiga* 
tofy  Stephen  6.  Clark^  commander.  From  the  papers  on 
board,  and  the  preparatory  evidence,  it  appears,  that  the 
ship  sailed  fr^m  Charlestonj  8.  C  in  the  last  spring,  with 
a  cargo  of  rice,  bound  for  Lisbon^  at  which  port  she  arrived 
and  safely  delivered  her  cargo*  At  Lisbon  a  return  cargo 
was  taken  on  board,  principally  on  freight,  consisting  of 
about  407  moys  of  salt,  150  frails  of  raisins,  100  boxes  of 
lemons,  and  61  bales  of  dry  goods,  and  7  cases  of  cambrics* 
The  ship  sailed  with  said  cargo  from  Lisbon  about  the  2d 
of  June,  1813,  bound  for  Boston j  and  about  four  days  after- 
wards was  boarded  by  the  British  sloop  of  war  Andromeda^ 
and  after  a  short  detention  was  permitted  to  proceed  on  .the 
voyage,  on  the  ground,  as  the  master  alleges,  of  having  on 
board  a  certificate  of  landing  his  outward  cargo  of  rice  in 
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Lisbony  and  he  alleges  that  he  knows  of  no  other  gromd. 
About  twentj-two  days  afterwards,  the  ship  was  boarded 
by  the  British  frigate  DoveTy  and  captured  as  prize.  Eight 
of  the  ship's  crew  were  taken  out,  and  a  prize  crew,  con- 
Mating  o(  a  lieutenant  and  fourteen  men,  twelre  of  whom 
were  soldiers,  were  put  on  board,  and  the  ship  ordered  for 
Halifaxy  at  which  place,  the  ship  in  company  with  the 
frigate  arrived,  on  dr  about  the  7th  of  Julj,  1813.  Tfae 
ship  and  cargo  were  there  libelled  as  prize,  but  afterwards 
given  up  to  the  master  upon  payment  of  the  expenses,  to 
defray  which,  the  master  states,  that  he  disposed  of  the 
lemons  to  ships  of  war  lyhig  in  the  harbor.  The  master 
farther  alleges,  that  the  same  certificate  of  the  discharge  of 
the  outward  cargo  was  the  occasion  of  his  release  at  Halt- 
fax;  and  the  certificate  now  appears  atnong  the  papers  in 
the  cause.  He  expressly  denies  having  had,  at  any  time 
during  the  voyage,  any  British  license  on  board,  and  in  this 
assertion  he  is  confirmed  by  the  other  witnesses  examined 
in  preparatory.  The  ship  sailed  from  Halifax  on  the  ISth 
of  July,  and  was  proceeding  direct  for  Boston,  at  the  time 
of  the  capture. 

The  ship,  the  salt^  and  part  of  the  raisins,  are  chimed  by 
Mr.  Samuel  Smithy  and  the  residue  of  Ote  ramkn  are 
claimed  by  the  master.  They  are  both  American  citizens 
domiciliated  in  Boston.  The  cambrics  are  claimed^  by 
Mr.  John  C  JoneSy  consignee  thereof,  as  the  proper^  of 
Antonio  Jose  Vieinay  a  Portuguese  merchant  resident  at 
Lisbony  and  as  being  of  French  manufacture.  The  aixty- 
one  bales  of  dry  goods  are  claimed  by  Messrs^  Hall  Jt 
Thatcher y  consignees  thereof,  as  the  pn^rty  of  SeboBtian 
de  Lavraondoy  a  Spanish  merchant  resident  at  Cadis,  and 
as  being  of  Spanish  manufacture.  The  papers  on  board 
comport  with  the  property  as  claimed. 
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The  certificate,  above  alluded  to,  is  signed  by  a  Mr.  J. 
H.  T.  SampayOf  a  Portuguese  merchant  resident  at  Ids- 
bonf  to  whom  the  outward  cargo  appears  to  have  been  con- 
signed, either  by  the  owners  or  by  the  supercargo  of  the 
ship,  and  his  certificate  is  verified  by  the  American  consul 
at  Lfisbon* 

0 

The  District  Court,  on  the  hearing,  decreed  a  restoration 
of  the  ship  and  property  as  claimed,  and  damages  against 
the  captors,  fop  the  injury  sustained  by  the  landing  of  the 
cargo  in  Salem  instead  of  Boston.  From  this  decree  the 
captors  appealed,  as  to  the  claims  of  Messrs.  Smith  and 
Nickels  in  the  whole,  but  as  to  the  claims  of  Messrs.  JoneSy 
and  Hall  d:  TAo^c/ier,  in  respect  only  to  the  damages. 

It  •  seems,  that  in  the  District  Court  an  application  was 
made  to  have  a  survey  of  the  cargo,  upon  an  allegation  that 
the  dry  goods  were  of  British  manufacture.  This  applica- 
tion was  at  first  acceded  to,  but  not  finally  acted  upon,  so 
as  to  obtain  a  satisfactory  result;  the  learned  Judge  of  that 
court  "being  of  opinion,  as  he  states  in  his  decree,  that  as 
the  property  of  the  goods  was  proved  to  be  as  claimed,  it 
was  nat  (Hroper  or  admissible  to  institute  the  farther  inquiry 
prayed  for  into  the  fabric,  on  a  suggestion  that  they  were 
of  British  manufacture,  especially  as  it  could  not  render  the 
property  liaUe  to  condemnation  as  prize  (to  the  caplors,) 
if  the  si^estioa  should  be  verified ;  and  farther,  that  an 
aUowance  of  such  an  application  would  be  a  departure  from 
the  approved  rules  of  practice  in  prize  proceedings.  This 
opinkm  of  the  learned  Judge  has  been  miich  commented  on 
in  the  course  of  the  argument,  as  having  deprived  the  cap- 
tors of  some  of  the  rights,  which,  but  for  a  subsequent 
delivery  of  the  property,  they  would  have  had  before  this 
mmI  the  highest  af^llate  court.  I  feel  myself,  therefore, 
ealled  upon  in  some  sort  to  notice  the  point,  although  as  the 
property  is  no  longer  in  the   custody  of  the  court,  the 
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opioion,  which  I  have  formed,  may  not  be  of  much  avail  ta 
the  parties.     In  entering  on  this  discussion,  I  beg  to  be. 
understood,   as  entertaining  the  highest  respect  for  the 
opinions  of  the  District  Court,  and  if  the  result  of  my  inqui- 
ries differs  from  that  pronounced  in  its  decree,  it  ought  to 
induce  me  to  entertain  some  diffidence,  as  to  the  correctness 
of  my  own  judgment*     I  feel,  however,  that  I  have  no  right 
to  withhold  an  opinion,  which  the  occasion  requires  me  to 
declare*     I  most  entirely  accede  to  the  doctrine  laid  down 
In  the  Sarahy^  that  the  prize  court  ought  not  in  general  to 
admit  extrinsic  evidence  to  affect  the  parties  with  illegality^ 
unless  there  appear  in  the  original  evidence  something, 
which  lays  a  suggestion  for  prosecuting  the  inquiry  farther* 
because  **  if  remote  suggestions  were  allowed,  the  practice 
of  the  court  would  be  led  away  from  the  simplicity  of  prise 
proceedings,  and  {here  would  be  no  end  to  the  accumula- 
tion of  proof,  that  would  be  introduced  in  order  to  support 
arbitrary  suggestions."    I  accede  also  to  the  doctrine,  that 
the  evidence  to  acquit  or  condemn  must  come  from  the 
ship  and  the  preparatory  depositions.     But  I  consider  it 
perfectly  clear,  that  the  nature  and  character  of  the  property 
before  the  court  constitutes  a  part,  and  often  an  essential 
part  of  the  original  evidence.     It  is  literally  evidence  drawn 
from  the  ship  itself,  and  carries  with  it,  in  many  instances,  a 
certainty,  which  no  papers  can  ever  give.     Suppose  the 
ship's  papers  and  the  examinations  should  all  negative  the 
existence  of  contraband  on  board,  and  yet  it  should  be 
made  manifest,  that  contraband  goods  were  concealed,  and 
formed  a  considerable  portion  of  the  cargo ;     could  the 
court,  with  any  consistency,  refuse  to  order  a  survey,  and 
strip  the  mask  from  fraud  and  perjury  ?  Suppose  the  cargo 
purported  to  be  salt,  or  some  other  merchandize  of  incon- 
siderfible  valuci  and  it  should  be  suggested  upon  strong 
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grounds,  that  beneath  a  slight  covering  of  salt  was  a  bulk  of 
English  goods  of  extraordinary  value,  would  the  court  allow 
the  mere  formal  papers  to  overrule  evidence  so  pregnant 
with  concealed  hostile  interests?  Suppose  the  cargo  on 
board  of  a  neutral  ship  purported  to  be  the  manufacture  of 
the  neutral  country,  and  destined  for  neutral  use,  will  it  be 
contended  that  a  prize  court  must  shut  its  eyes  against  the 
real  character  of  the  cargo,  when  the  slightest  inspection 
would  prove  it  entirely  hostile  ? 

I  think  but  one  answer  could  be  given  to  these  questions, 
that  if  the  court,  under  such  circumstances^  should  refuse 
an  unlivery  and  inspection,  it  would  subject  itself  to  become 
an  instrument  of  the  most  manifest  injustice.     Nor  let  it  be 
said,  that  I  put  strong  cases,  because  they  are  precisely 
those,  in  which  a  prize  court  would  ordinarily  be  requested 
to  grant  an  inspection.     Such  an  inquiry  would  be  useful 
only  in  cases  of  pregnant  suspicion,  or  apparent  conceal- 
ment.    It  has  been  suggested,  that  however  proper  such  an 
mquiry  might  be,  where  the  property  should  be  suspected 
of  a  hostile  character,  or  if  neutral,  where  the  property 
should  be  infected  with  the  taint  of  contraband,  or  other 
offence  against  the  laws  of  war,  it  ought  not  to  be  allowed, 
where  the  effect  of  the  inquiry  could  not  extend  beyond 
the  mere  proof  of  a  municipal  forfeiture.     But  is  it  certain, 
that  no  farther  effect  would  arise  ?   Suppose^  in  the  present 
case^  (and  I  mean  only  a  supposition,  and  not  any  imputation 
upon  the  parties)  the  inquiry  had  been  made,  and  the  cam* 
brics  and  dry  goods,  upon  examination,  had  turned  out  to 
be  clearly  of  British  manufacture,  with  all  the  undisguised 
marks  of  recent  fabric,  I  ask  if  it  would  not  have  thrown  a 
cloud  of  suspicion  over  every  part  of  the  cause  ?  Whether 
it  would  not  have  falsified  the  papers  ?  Whether  it  would 
not,  connected  with  the  other  circumstances,  fairly  have 
raised  a  pregnant  suspicion  of  concealed  enemy  interests  ? 
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Whether,  at  all  events,  it  would  not  have  compdied  the 
parties  to  relieve  the  cause  by  farther  proof?  And  yet  hy 
the  known  practice  of  the  court,  in  cases  of  fraaduleot  coo- 
ceaiment  or  falsi6cation  of  papers,  the  party  w4Nild  not  be 
entitled  to  the  benefit  of  farther  pcoof,  for  that  is  an  indul- 
gence granted  only  to  honest  mbtake  and  uninteBtional 
error. '  If  the  parties  then  could  not  have  obtained  the 
benefit  of  farther  proof,  the  consequence  would  have  been, 
that  their  claims  must  have  been  rejected,  and  the  property, 
for  want  of  proof  of  neutrality,  condemned  as  enemies'  pro- 
perty. This  is  the  ordinary  result,  where  the  original 
evidence  is  doubtful,  and  the  parties  are  not  permitted  to 
introduce  new  explanatiotts.  But  allowing  that  the  con- 
demnation would  not,  upon  such  a  result,  have  been  to  the 
captors,  still  I  think  such  an  inquiry  woidd  be  of  material 
consequence  to  them.  In  the  first  .place,  it  perfectly  pro- 
tects them  from  all  questions  of  damages,  because  the  daima 
of  the  parties  being  rejected  for  a  violation  of  municipal 
law,  they  have  no  standing  in  court,  and  consequenfly  can- 
not moot  any  questions,  as  to  dwnages  or  costs. '  In  the 
next  place,  I  should  presume,  that  as  against  the  UiUhd 
SiixteSf  the  captors  would  be  entitled  to  their  expensea,  tor 
as  between  them,  it  is  not  only  a  case  of  probaMe  canae, 
but  of  actual  condemnation.  It  would  be  difficult,  I  ahould 
imagine,  to  contend  that  those,  through  whose  inslnuBen- 
tality  the  Uniied  Siaiea  had  enforced  their  rights,  weije  yet 
so  in  delicto f  as  to  forfeit  their  expenses  in  enfiwrcing  thoce 
rights.  Farther,  it  is  to  be  considered,  that  the  capton 
seize  at  their  own  peril.  They  have  a  right  to^xamine  and 
search  the  cargo,  and  are  not  bound  by  the  aneve  docooMn- 
tary  evidence*     Thb  nay  be  mere  iabricatioii,  bnt  the 

>  TfuJuJJrmJnnat  I  Rob.  l25.^T%t  Wetvaarl^l  Rob,  122.'~71be  JEcnraii,  2 
Rob,!. 

3  f%t  iroiiMgftflm  FftdM,  2  Rob.  77. 
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cargo  itself  cannot  deceiye.  How  then  are  the  court  to 
know,  whether  there  was  probable  cause  to  seize,  if  the  law 
allows  the  captors  to  judge  bj  examining  the  evidence  of 
the  cargo  itself,  and  the  court  shots  its  ejes  against  it  ?  It 
cannot  be,  that  the  law  should  authorize  the  captors  to 
judge  of  the  probable  ground  of  seizure  bj  one  test,  and 
yet  authorize  the  court  to  decide  on  the  same  question  by 
another.  On  the  whole,  therefore,  upon  principle,  I  hold 
that  the  prize  property  not  onlj  may  be,  but  necessarily  is, 
a  part  of  the  CTidence  in  every  prize  cause  upon  the  ori- 
ginal hearing. 

How  then  stands  the  point,  considered  upon  the  footing 
of  usage  ?  It  is  certainly  not  necessary  to  shew,  that  in 
cases  of  concealed  contraband,  an  inspection  of  the  cargo 
is  a  usual  practice.  It  seemed  conceded  at  the  argument^ 
that,  independent  of  snch  examination,  it  would  be  very 
difficult,  if  not  impossible,  to  detect  such  imposition.  Con* 
cealed  contraband  is,  as  we  all  know,  a  ground  of  condem- 
nation. *  And  if  a  practice  so  essential  to  justice  needed 
proof,  I  think  it  may  fairly  be  inferred  from  the  Riehmondy  * 
and  the  Jamge  Margaretha  *  and  the  09ter  Risoer.  ^  That 
no  decisions  are  found  to  this  particular  p<Hnt,  must  result 
firom  its  being  taken  as  the  common  usage  of  the  court.  From 
the  same  cases,  and  also  from  the  known  rule,  that  false 
papers,  under  circumstances,  affect  the  property  with  con- 
demnation, it  must  be  taken  to  be  a  usual  practice  to  ex- 
amine the  cargo,  where  the  description  of  them  in  the  papers 
is  entirely  untrue,  as  to  their  nature  or  quality ;  for  it  is  by 
such  an  examination  only,  that  the  court  can  ordinarily 
arrive  at  the  knowledge  of  the  fiict.  In  the  Osier  J2tsoer» 
the  packages  were  described  as  /meti,  and  turned  out  to  be 
dotkj  and  the  master  denied  any  knowledge  of  the 

*  Tht  Richmond^  i  Rnk.  ZS5.  *  Uh,  tup,  •  1  JM.  18S. 
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contents  of  the  packages.     How  did  tbe  court  aacertuD  the 
real  contents  ?  Certainly  bj  an  examination  of  the  packagn 
after  unlivery.     The  case  of  the  Carl  Walter'  Wieatne 
to  sher,  that  the  court  ffill  go  into  the  inquiry,  u  to  the 
national  origin  of  the  property,  when  it  becomes  maieriil 
to  the  cause.     In  that  case,  the  court  suffered  the  capton 
lo  prove  by  ex  parte  affidavits,  that  hides,  described  in  the 
papers  as  Portuguese  hides,  were  in  fact  Spanish  hide», 
and  the  decision  ultimately  rested  upon  that  fact.    Borelf, 
if  the  court  Vould  hear  ex  parte  evidence  of  tbe  origb,  it 
would  not  refuse  the  testimony  of  sworn  surveyors  appointed 
by  itself.     It  is  in  vain  to  distinguish  that  case,  by  sugfesl- 
ing  that  doubts  grew  out  of  the  preparatory  examinalioD  of 
the  master.     The  court  do  not  put  it  upon  that  groood, 
and  denied  farther  proof  to  tbe  claimants.     I  do  not  how- 
ever think  it  material  lo  consider,  whether  the  court  pro- 
ceeded upon  tbe  ground  of  doubts  in  tbe  original  evidence 
or  not ;  for  the  case  and  also  that  of  the  Polrtmpos  '  will 
still  prove,  that  the  origin  of  the  property  will  in  propa 
cases  be  ascertained  by  the  court,  by  an  examination,  not- 
withstanding the  formal  description  in  the  papers. 

On  the  whole,  I  infer  from  the  occasional,  though  scattered 
lights,  reflected  from  adjudged  cases,  and  the  impractio- 
bility  of  otherwise  applying  some  known  rules  of  the  law  of 
war,  that  the  practice  must  be  conformable  to  tbe  principle, 
that  I  have  above  stated;  vis.  that  the  property,  subjected  (o 
the  prize  jurisdiction,  is  itself  in  the  first  instance  a  pari  of 
the  necessary  evidence  in  the  cause,  upon  which  acqnitlil 
or  condemnation  must  go,  and  that  the  court  will,  npoa 
laying  a  proper  foundation,  direct  a  survey,  in  order  lo 
ascertain  its  nature  and  character.  In  some  cases,  it  would 
be  otherwise  impossible  to  decide-  If  there  be  do  persou 
or  papers  on  board  the  ship,  and  she  is  found  a  mere  doe- 
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licty  the  nature  and  quality  of  the  cargo  may  afford  the 
only  means  of  ascertaining  the  question  of  enemy  property, 
or  not. 

The  general  course  of  prize  proceedings  is  evidently 
modelled  upon  the  ancient  regulations  of  the  prize  courta 
of  France  ;  and  it  is  extremely  clear  from  these  regulations 
in  the  commentaries  of  Valine  that  the  cargo  itself  is  con- 
sidered one  of  the  criteria,  by  which  to  decide  the  question 
of  prize  or  no  prize.^^ 

I  haye  taken  up  more  time,  th^  I  originally  intended,  in 
considering  this  point,  but  my  apology  will  be  found  in  its 
extreme  importance,  and  in  the  deference,  which  I  feel  for  a 
different  opinion  supported  by  the  District  Judge. 

I  proceed  now  to  the  question,  as  to  the  right  of  Messrs* 
Smith  &  Nickels  to  have  the  property  claimed  by  them 
restored,  according  to  the  decree  of  the  District  Court. 
There  is  no  question  made,  as  to  the  claims  of  Messrs* 
JoneSf  and  Hall  &  TkatcheTf  and  therefore  I  dismiss 
them  from  all  consideration. 

It  is  clear,  from  all  the  evidence,  that  the  property  be* 
longs  to  Messrs.  Smith  &  Nickels^  as  claimed.  But  it  is 
said  by  the  captors,  that  notwithstanding  this,  it  is  subject 
to  condemnation,  because  the  voyage  must  have  been  per- 
formed under  the  protection  of  a  British  license ;  and  upon 
any  other  supposition  it  is  impossible  to  account  for  the 
exemption  of  this  vessel  from  British  condemnation*  I  do 
not  think,  that,  under  the  circumstances,  so  pregnant  a' 
suspicion  would  arise  of  subserviency  to  British  interests, 
as  the  captors  suppose.  We  all  know,  that  soon  after  the 
war,  with  a  view  to  facilitate  the  supply  of  the  British  ar- 
mies in  Spain  and  Portugaly  licenses  were  granted  by  the 
British  government,  to  protect  from  capture  cargoes  des- 

10  See  Ordrnt.  Ltms  14  :  dts  Prists.  Art.  22, 25, 26,  aod  FaUn  des  Prises^  187, 
200, 201,  &c 
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tined  to  tboBe  conntries.  It  has  been  decided  hj  thii 
tourt  in  the  case  of  the  Jidia,  lAtet  master,  that  the  accep 
tance  and  use  of  such  license,  on  the  part  of  an  AmericaB 
citizen,  constituted  snch  an  avowed  adc^tion  of  the  policy 
of  the  enemj,  as  stamped  the  property  engaged  in  the  traf- 
fic vitb  all  the  penal  taiats  of  the  hostile  character.  I  look 
back  upon  that  deciiion  withont  regret,  and,  after  much 
subsequent  reflection,  cannot  doubt,  that  it  has  a  perfect 
foundation  in  the  principles  of  public  law.  To  the  mmy 
authorities  there  slated,  I  might  have  added  the  pMnted 
language  of  Sir  fT.  Scott,  in  the  Jonge  Piefer,^  that 
.  **  without  the  license  of  the  goremment,  no  comiwnKM- 
tioti,  direct  or  indirect,  can  be  carried  on  with  the  eaemj," 
and  the  rule  strongly  BiustratiTe  of  the  principle,  which  n 
acknowledged  aa  early  aa  the  year  books,"  and  has  receiv- 
ed sanction  down  to  the  preeent  times,"  that  crefy  ca>- 
tract  and  engagement  made  with  tbe  enemy,  pmidrng  wu^ 
is  ntterly  void.  But  to  return  ;  it  is  well  known,  that  lont 
before  the  decision  of  the  Julio,  doubts  had  existed,  an  to 
tbe  legality  of  anch  Bceoses,  doubts  which  mnat  have  Bom 
become  known  to  the  memy,  and  as  the  policy  oC  niantfammg 
the  supply  continued  the  tame,  it  is  not  extnurdioary  flnt 
the  British  government  sbtHtld  give  every  encouragoBMat  to 
Bwch  sbipments,  as  -ita  tteceasilies  required,  by  pnrfalutiig 
its  cruisers  from  the  capture  of  vesseb,  which  ware  engaged 
in  Ibis  trade.  Under  snch  circumstances,  it  is  Dot  incredp 
ibie,  that  a  mere  certifieiUe  of  the  landing  of  the  oatwaid 
cargo  at  Lisbon,  signed  by  a  person  in  whom  tfasy  had 
confideBGe,  a  person  (aa  tbe  captors  all^e)  actii^  an  a 
British  commisBary,  ahotdd  exempt  the  vessel  and  cargo 
irom  capture  on,{^  return  voyage.     I  do  not  aaaert,  that 

"  4  ifo*.  19. 
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any  rach  general  exemption  baa  been  authoriaed  by  any 
ordera  of  the  British  gOTemment ;  but  when  the  master 
■nd  crew  directly  and  positively  deny  any  British  license 
to  bare  been  used  during  the  voyage,  I  cannot  feel  at  lib- 
erty to  set  aside  their  testimonyy  upon  mere  suspjciona 
arising  from  facts,  which  admit  of  a  fair  interpretation  in 
their  favor. 

But  it  is  said,  that  the  case  affords  strong  presumptions, 
that  the  outward  cargo  was  shipped  on  British  account,  or 
at  least  for  British  use,  and  therefore  subject  to  condemna- 
tion ;  and  the  captors  have  asked  for  leave  to  shew,  by  far* 
tfaer  proo^  that  Mr.  SampayOf  in  whose  hands  the  cargo 
was  placed  at  lAsboUf  is  a  commissary  of  the  British  gov- 
ernment, as  well  as  a  general  merchant  there.  I  admit  that, 
if  it  were  true  that  the  outward  cargo  had  gone  on  Britbh 
account,  for  British  use,  all  the  consequences  would  ensue, 
for  which  the  captors  c<»itend.  I  do  not,  however,  see  the 
facts  in  the  same  light  as  the  argument  supposes.  There 
is  no  evidence  in  the  papers  of  British  connexion.  The 
cargo  was  consigned  to  the  supercai^o,  and  by  him  put  into 
the  hands  of  Mr.  Sampago,  for  sale  ;  and  it  is  admitted, 
tiiat  Mr*  Sampago  is  a  resident  Portuguese  merchant. 
The  case  does  not  rest  here.  The  whole  preparatory  ex- 
soninatioBS  disavow  any  British  connexion ;  and  the  very 
circumstaaee  of  the  capture  by  the  Dovefy  does,  in  no 
amall  degree,  fortify  the  presumption,  that  there  was  no 
aoch  connexion.  "The  sale  of  the  Iobrmm,  at  Haif/Tna;,  is 
aworai  to  have  been  involuntary,  to  pay  expenses,  and  the 
vdne  is  too  trifling  to  raise  a  serious  doubt  of  the  fact. 
Where  then  is  the  evidence  of  enemy  conoexicmft  ?  It  is 
drawn  exelasively  from  the  existence  of  the  certificate  of 
tlie  landing  of  the  cargo,  which,  it  is  said,  operates  virtually 
as  a  license.  For  myself,  I  cannot  see  any  very  noxious 
quality  in  that  certificate.    Suppose  it  was  fcnown^  at  lAs^ 
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ban  (and  tb«  fact  muit  undoubtedly  have  been  believed, 
or  the  present  cargo  would  not  have  been  diiipped)  that 
the  British  goverament  would  not  molest  American  veuehi 
returning  with  cargoes,  if  they  could  prove,  that  they  bad 
landed  outward  cargoes  of  provisions  at  Lisbon.  Would 
there  be  any  thing  illegal  in  taking  such  certificate  from  a 
respectable  merchant,  sanctioned  by  the  American  ctmsul  ? 
I  profess,  that  I  do  not  perceive  the  illegality.  If  the  cer- 
tificate were  false  in  point  of  statement,  I  suppose  that  such 
an  attempt  to  deceive  the  enemy  cruisers  would  not  have 
been  deemed  unjustifiable  ;  why  should  its  triith  render  it 
more  so  1  The  argument  seems  to  suppose,  that  if  the  Brit- 
ish govemmenl  faad,  by  a  general  order,  exempted  alt 
American  vessels  from  capture,  bound  fo  Lisbon  with  pro- 
visions, that  the  merely  sailing  on  such  a  voyage  would 
constitute  an  illegal  subservience  to  the  enemy ;  and  could 
not  be  distinguished  from  the  case  of  sailing  with  a  special 
Bntisb  license.  The  same  argument  was  used  iu  tbe 
Julia,  for  the  opposite  purpose,  viz.  to  shew  that  both  pro- 
ceedings were  legal  and  innocent ;  and  the  answer  given  in 
that  case  J  am  still  disposed  to  consider,  as  sufficient  to  e^ 
tablish  tbe  fallacy  of  the  reasoning.  "  There  is  all  the.dif- 
ference  between  the  cases,  that  there  is  between  an  active 
personal  co-operation  in  the  measures  of  the  enemy,  and  Oie 
merely  accidental  aid  afforded  by  tbe  pursuit  of  a  ^r  aad 
legitimate  commerce."  The  trade  to  lAabon,  on  neatid 
or  domestic  account,  is  &  commerce  authorized  by  the 
laws  of  the  United  States,  and  growing  out  of  that  amity, 
which  Bubsists  with  the  Portuguese  government.  Provi- 
sions may  be  lawfully  exported  and  sold  there ;  and  li, 
thereby,  the  British  interests  are  aided,  or  the  British  poli- 
cy enforced,  it  is  a  mere  incidental  effect,  which  do  nxtre 
infects  the  transactioD  with  hostility,  than  the  trade  of  a 
Portuguese  merchant  with  the  Vnittd  Stattt  would  coin 
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stitote  a  violation  of  hig  neutrality,  merely  by  adding  to  the 
revenue  of  the  country.  If  the  mere  chance,  that  a  trade 
may  asgist  the  resources,  or  aid  the  enterprises  of  an 
enemy,  through  indirect  channels,  were  a  sufficient  proof 
of  hostile  attachment  and  interest,  I  know  not  how,  in  the 
present  state  of  the  world,  any  neutral  commerce  could 
exist  While,  therefore,  the  trade  is  by  the  laws  left  open 
to  the  citizens  of  the  United  States^  it  cannot  acquire  an 
illegal  character,  unless  it  be  carried  on  expressly  for  Brit- 
ish account,  or  shipped  under  British  contract,  or  destined 
for  British  use,  or  voluntarily  incorporated  into  British  ser- 
vice by  licenses,  which  give  the  immunity  of  British  navi- 
gation. In  other  words,  where  the  trade  is  carried  on  bona 
fide  on  neutral  or  domestic  account,  for  general  sale  in  a 
neutfal  market,  the  voyage  is  not  contaminated,  although 
the  enemy  obtain  his  supjriies  from  the  general  stock  of 
that  market.  If  there  be  any  public  inconvenience  from 
allowing  such  a  trade,  it  is  a  subject  for  legislative  and  not 
for  judicial  interference. 

The  court  has  been  asked  to  admit  the  captors  to  farther 
proof,  as  to  the  character  of  Mr.  SampayOf  and  to  shew 
that  he  acts  as  commissary  to  the  British  troops  in  Porin- 
gal.  It  is  well  known,  that  the  prize  court  is  studious  to 
preserve  simplicity  in  its  proceedings,  and  rarely  admits 
the  captors  to  the  benefit  of  farther  proof,  except  in  cases 
of  strong  suspicion.  Cases  of  invocation  of  papers  from 
other  causes  are  indeed  an  admitted  exception,  but  in  gen- 
eral there  must  be  a  foundation  laid,  in  the  original  evidence, 
to  support  the  call  of  farther  proof.  In  the  present  case, 
it  appears  that  Mr.  Sampayo  is  a  Portuguese  merchant, 
resident  at  Lisbon.  His  character,  as  such,  is  vouched 
by  the  American  consul,  who,  I  am  bound  to  believe,  would 
not  voluntarily  practice  any  imposition  upon  his  country, 
much  less  lend  his  countenance  to  any  illegal  traffic  with  its 


enemy.  I  do  not  Uiiak,  tberefore,  Iktt  tb«re  is  in  Am  «■*- 
gind  eTidence,  or  in  Ibe  circumatancn  of  tb*  yojBffi,  m^y 
fonndatioD  kid  for  a  dhpeosation  of  tb«  general  nde.  Bat 
even  admitting  the  facta  oKred  to  be  proved,  i  am  not 
aware,  that  Ihej  furnish  any  legal  groosd  for  ceadeiBDa- 
tion.  It  was  certaiiil;  lawful,  and  perhaps  highljr  meritwi* 
oas  in  Mr.  Sampajfo,  to  act  ai  an  Ei^sh  comniaury  { 
and  BO  long  as  he  conlinned  to  act  as  a  Porlugnese  ma* 
cb«D(,  and  resided  in  Lisbon,  I  do  not  perceive  bow  ba 
would  thereby  lose  bis  neatral  character-  No  aHtborily 
baa  been  produced  lo  ahew,  that  (he  mere  tramactioe  of 
business  by  a  neutral  merchant,  for  an  enemy  goTenmieBt, 
amiihiUtes  bis  neutral  character.  It  may,  under  circmn- 
stances,  aflbrd  a  presumption  of  concealed  enemy  iDtereati 
in  property  shipped  by  such  merchant  with  a  destinaliM 
to  the  fiuemy  country ;  but  I  should  have  been  gbd  la 
have  seen,  in  a  diatinct  authority,  a  prindpic  so  brgad  mi 
comprehensiTe,  as  that  supposed  in  the  argvmeBt.  Tbi 
cases,  in  which  it  has  been  held,  that  if  a  Deatnl  be  «■• 
gaged  in  enemy  navigation,  it  does  not  thereby  aobiect  aB 
his  trade  from  the  neutral  coantry  on  neatral  Toy^es  la 
the  enemy  character,'*  do,  I  think,  look  pretty  stroi^y  lb« 
other  way.  And  so,  if  a  neutral  baa  a  bouse  of  trade  in  the 
enemy  country,  as  well  as  in  the  neutral  country,  the  pf» 
perty  in  the  neutral  house  is  not  involved  in  the  principles, 
that  subject  that  of  the  enemy  house  to  condeuwlioK." 

Then  how  stands  the  case  as  to  American  citiaant 
They  have  a  legal  right  to  trade  with  tbe  neutral  country^ 
and  of  coarse  with  merchants  domiciled  there.  If^  is  the* 
own  transactions,  they  do  not  violate  the  cbncactert  which 
they  hold  as  American  cittaens,  I  do  not  perceive  wbftt  it 
can  avail,  that  the  persona  with  whom  they  trftfic,  nay  be 
eng^ed  in  other  buNneaa  of  a  hostile  cbaraclw.  Te  hi 
**  Tht  y,{mK/iap,  i  Bat.  166.  **  71*  Ariba^  3  JM.  fl. 
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•ore,  Aey  art  prohibited  from  contracting  directlj  and  indi* 
rtc^j  with  the  onemjr  or  for  the  enemy  nse  ;  but  if  they 
make  a  bona  fide  sale  to  nentral  merchants,  on  their  own 
account,  h  is  dilBcult  to  imagine  how  thej  can  be  affected 
hy  any  nlterier  destinalimi  of  the  property.  The  facts  of- 
fbred  to  bo  proved  in  this  case  tee  not,  in  my  judgment, 
•nflclent  to  found  a  decree  ct  condemnation,  even  if 
prored,  because  an  essential  ingredient  would  still  be  want- 
ing, Tiz.  a  voluntary  incorporation  into  the  contracts  and 
policy  of  the  enemy.  1  overrule,  therefore,  the  application 
for  farther  proof,  and  shall  decree  restoration  of  the  proper- 
ty of  Messrs.  Smith  A  Niekd9. 

The  remainii^  qoestion  is^  whether  the  claimants  are  en* 
titled  to  damages?  And  this  depends  entirely  upon  the 
eonsideratiott,  whether  there  was  probable  cause  for  the 
capture :  for  if  there  was  probable  cause,  there  can  be  no 
doubt  that  tfie  captors  had  a  right  to  elect  the  port  of  des- 
tination, provided  it  was  a  convenient  port.  Was  there 
tiien  probable  cause  for  the  capture  ?  On  this  point  I  con- 
fbss  that  I  feel  no  doubt.  The  ship,  at  the  time  of  capture, 
was  coming  from  an  enemy  port  with  a  large  and  valuable 
cargo  on  board.  The  papers  submitted  to  the  captors  for 
inspection,  90  for  as  respected  the  cargo,  were  three  naked 
biMs  of  lading ;  papers  of  themselves  of  no  great  authority 
hk  the  priae  court.  No  invoices  and  no  letters  of  advice 
accompanied  them.  These  were,  I  will  not  say,  studious- 
fyf  but  certainly  efiectually  kept  out  of  sight.  The  papers 
respecting  the  great  mass  of  property  contamed  in  Messrs. 
Ball  <j&  Tkotefor's  claim  were  in  the  hands  of  a  passenger, 
and  never  came  to  the  knowledge  of  the  court  or  the  cap- 
tors, mtil  rfler  tlie  preparatory  examinations  were  had. 
They  were  delivered  to  the  consignees,  and  after  having 
been  fully  esannned  by  them,  were  submitted  for  inspec- 
tion.   That  this  suppression  was,  on  the  part  of  the  pas- 
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■eoger,  iiiT<duntary,  seems  somewhst  ditBcult  to  prove  ; 
because,  beiug  addressed  to  the  coDSigDees  of  a  consideta.- 
ble  part  of  the  cargo,  be  could  batdlj  doubt  that  they 
were  matenal  to  (he  vo^^e.  I  do  not  find,  however,  that 
he  denies  all  knowledge  of  the  contents  ;  and  he  puts  his 
excuse  upon  another  ground,  viz.  tbe  belief  that  be  was  bd- 
der  no  obligation  to  deliver  up  tbe  packet  to  the  captors. 
The  letters  and  ioToices  addressed  to  Mr>  Smith  come 
under  the  same  ciHisideration.  They  were  not  deliTered 
to  (be  captors,  and  were  not  submitted  to  the  court,  oatil 
fully  examined  by  Mr.  Smith,  and  therefore  were  very 
properly  not  admitted  to  be .  read  at  the  bearing.  It  is  a 
salutary  rule  of  the  prize  court,  to  which  I  shall  always  en- 
deavor rigidly  to  adhere,  that  papers,  in  order  to  be  allowed 
as  evidence  at  tbe  hearing,  should  be  delivered  up  at  least 
at  the  time  of  the  preparatory  examinations,  and  in  an  unmo- 
tilated  and  unsuspicious  state.  Under  such  circumstances, 
I  think  that  it  would  not  have  been  an  extraordinary 
measure,  to  have  required  farlher  proofs  of  property  on  the 
part  of  the  cl^mants.  There  is  another  circumstance  en- 
tided  to  consideration.  At  tbe  time  of  the  capture,  no 
clearance  of  the  cargo  at  Lisbon,  sanctioned  by  tbe  public 
authorities,  was  on  board.  The  only  paper,  that  has  a  co- 
lor of  evidence,  is  a  certificate  of  the  American  consul,  that 
the  master  bad  regularly  entered  and  cleared  his  vessel 
with  "  a  cargo  of  salt,  green  and  dry  fruit,  and  bales  of 
merchandize"  on  board,  at  the  port  of  Lisbon.  It  is  cer- 
tainly unuBud  for  vessels  not  to  have  regular  clearances 
from  tbe  proper  officers,  at  their  ports  of  departure  ;  and  I 
cannot  perceive,  how  an  American  consul  can  be  a  proper 
certifying  officer  of  such  a  fact.  Looking  then  to  tbe  fact, 
that  there  were  no  invoices,  no  letters  of  advice,  no  regular 
clearance  from  Lisbon,  and  a  direct  voyage  from  an  et»' 
my's  port,  I  think  it  would  be  difficult  to  say,  that  there 


wem  not  r€ff  poirefftil  rMntotf  fi^  suipickn  of  fllegal  tftific* 
But  I  db  «d(  metti  to  rtst  tltf  c«ie  on  tfaefe  eircmaatBOcet* 
Thefo  i*  a  more  broacf  add  elemeiitarj  principle,  which 
embracee  and  declden  thin  prait,  and  that  is,  that  evety 
Toyage  IroOi  aa  enetaj  port,  especiaflj  with  a  cargo  on 
board,  and  wiAont  the  Heense  of  the  gOTemment,  carriea 
with  it  a  preminptibn  of  illegal  traflc  and  hostile  interests^ 
flhMn  which  nothing  but  the  most  explicit  proofs  by  the 
ekdmants  can  relieve  the  cause*  The  papers  found  on 
hoard  do  not,  in  suck  cases,  carrj-  with  tibem  the  usud  sem* 
blance  of  yerity,  for  they  are  soiled  by  having  passed 
tiirough  the  enemy's  hands,  and  by  being  by  hiel  deemed 
iofllcient  to  exenqif  from  capture*  Nor  are  the  captora 
iMiged  to  rest  satisfied  with  Ae  explanatioli  of  the  persona 
found  on  board.  It  wonld  be  idle  to  suppose,  that  if  the 
trfllBe  were  iBegd,  some  planaible  mcry  Wonld  not  be  ^en 
out  to  expMn  iqppearancea.  The  presumption  of  iHegsl 
Arstte  arising,  the  captors  have  n,  right  to  bring  the  pro* 
perty  In,  and  subject  the  whole  to  the  ^judicafion  of  A 
competent  trllMinal.  I  should  have  been  glad  to  hare  seen 
%  single  authority,' where  a  ship  was  coming  from  an  enemy's 
fKNTt,  without  a  ficense  from  ito  govemmenf^  and  damages 
or  costs  had  beA  adfndged  tigidaat  Ae  captors.  No  such 
case  has  been  pi^uced,  and  I  thmk  myself  warranted,  after 
aotee  investigatfbn,  in  asserthig,  tfiat  no  sucK  case  doea  ex« 
ist.  On  Ae  contrary,  hi  cases  where  trade  has  been  car» 
tied  on  with  the  enemy  under'  license^  and  m  capture  and 
irestoration  has  taken  place^  the  captors'  etpenses  havo 
been  allowed,  where  there  seemed  a  color  for  their  con- 
duct.** These  were  cases^  in  which  the  license  was  not 
disclosed,  and  of  course  tile  presumption  of  Hle^  tnJfe 
was  left  in  fiiS  force*    In  flie  8t.  ^nfotttue,^  flie  license 
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wai  on  board,  and  the  circiimatances  of  a  contraTentioii  of 
it  were  not  very  significant ;  and  the  high  court  of  adn&iral* 
ty  decreed  restoration,  but  refused  damages,  althou^  the 
cargo  was  bj  the  detention  almost  wholly  lost.  The 
claimants  appealed  for  damages  to  the  lords  conunissioners, 
who  confirmed  the  decree  appealed  from,  and  condemned 
the  claimants  in  the  costs  of  appeal.  Thb  is  certainly  a 
strong  case,  and  shews  that  lighter  suspicions  exonerate 
the  captors,  where  the  trade  is  with  an  enemy,  than  are 
supposed  to  regulate  the  judgment  of  the  court  in  ordinarj^ 
transactions. 

In  the  case  at  bar,  there  was  not  only  the  ordinary  pre- 
sumption, but  actual  proof,  of  traffic  with  the  enemy.  One 
hundred  boxes  of  lemons  of  the  cargo  were  deficient,  and 
were  accounted  for  only  by.  the  suggestion,  .that  they  were 
sold  to  defray  expenses  at  HalifcLx^  It  was  alleged  far- 
ther, that  the  ship  was  libelled  and  afterwards  released. 
What  was  the  evidence  of  either  of  these  facts?  There 
was  not  a  scrip  of  paper,  or  a  document,  to  prove  either  the 
one  or  the  other.  They  rested  upon  the  mere  naked  as^ 
sertions  of  the  captured  crew.  Certunly,  a  prudent  master 
ought  to  have  procured  some .  certificate  of  the  facts  from 
our  public  agent  at  that  port,  or  at  least  have  obtained  from 
the  admiralty  copies  of  the  proceedings  there.  I  do  not 
say,  that  these  deficiencies  would  furnish  grounds  of  con- 
demnation, but  they  throw  over  the  cause  an  accumulation 
of  doubt,  that  might  perhaps  have  required  the  indulgence 
of  farther  proof. 

However,  I  put  the  case  upon  the  more  general  ground, 
which  I  have  above  stated,  that  the  coming  bom  an  enemy 
port,  without  a  license,  is  a  good  probable  cause  to  exempt 
the  captors  from  damages,  because  it  affords  a  presun^tion 
of  illegal  traffic  or  hostile  interests.  So  strong  indeed  is 
the  principle,  that  it  has  been  held,  that  where  a  vessel  has 
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been  captured  and  carried  into  the  port  of  its  enemy,  a 
strong  presumption  is  laid,  that  the  right  of  the  former 
proprietor  has  in  fact  been  legal! j  devested,  in  a  regular  and 
effective  manner,  and  subjected  to  a  legal  condemnation ; 
so  that  such  former  proprietor  cannot  assert  a  title  to  the 
property,  unless  hy  assuming  the  burthen  of  contrary 
proof." 

I  have  come  to  the  decision  of  this  cause  with  some  re- 
luctance, because  a  possible  contingent  right  may  have  been 
supposed  to  exist  against  a  surety  to  the  bond,  given  by 
the  privateer,  with  which  surety  I  am  connected  by  afiSni- 
ty.  Although  I  am  well  satisfied,  that  the  bond  never 
could,  under  any  circumstances,  be  applied  in  aid  of  this 
case,  as  its  terms  do  not  embrace  it,  yet  I  should  have  been 
glad  to  have  been  spared  an  investigation,  which  involves 
so  many  important  principlesr.  No  other  course,  however, 
was  left  to  me,  and  as  the  parties  consented  to  my  sitting  in 
the  cause,  I  have  pronounced  the  best  judgment  which,  on 
deliberation,  I  have  been  able  to  form.  I  feel  some  conso- 
lation, that  the  captors,  if  dissatisfied,  have  a  right  to  appeal 
to  the  Supreme  Court,  who  can  award  them,  from  its  supe- 
rior knowledge,  complete  justice,  where  I  have  failed. 

I  decree  restoration  of  the  property  of  Messrs.  Smith  & 
Nickels,  as  claimed ;  reverse  the  decree  of  the  District 
Court,  as  to  damages  to  any  of  the  claimants ;  and  order 
that  the  captors  recover  their  costs  in  the  premises* 

Sprogfue  and  Pitman  for  captors. 
Prescott    for  Messrs.   Nickels,    Smith,  and  Hall  Jh 
Thatcher. 
Dexter  for  Mr.  Jones. 
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Thi  Brio  iLKXAiroEft  ahp  Cimoo,  William  S.  Picket,  Mastee  ; 
JoHM  AHD  Samuel  Welles,  Claimantb. 


t  alter  tknwrtodjui  tin  iwr»»iEAiHiimw  ymApktav^egtnyfOl^Wfik 
t«ke  ia  a  cwfothem,  tli*  Tai^  tnd  caigo  are  liable  to  coobcatkn  far  t 
tradiofswith  tfaeemny. 

WhatcoBililoteiaeaplara.  IftiMWbeaa  mwmia€ai^mM,mi^  mJtmaikmm 
«E  one  ade,  aod  «  paaaettkno*  tip  9thff,  k  ooiialitHUf  «  aaptai%  a^^ 

00  f  live  crew  be  pat  op  board. 
A.  prise  qvir  not  necessary  to  navigate  a  captured  ship,  so  as  to  preserve  tbe 

paswanonaftiiccaptort^if  flwciytowdcwyagwateiawripte  her.    Ait 

theokptared  OPOT  an  iKitby  kv  eoaafBlIed  to  laviQaehcv. 
Whare,  oa  the  ocipoal  preparatoiy  evideoce|the  fiict  of  capture  is  admitted, 

further  proof  ovrght  not  to  be  admitted,  to  create  doubts,  as  to  the  fiui  of 


Farther  prooCis  ievcralkM:e4  to  a  pMf,  vhp  shears  haneelCtmttyiii. 
The  President^a  iastroctioo  of  the  28th  of  August,  1812,  did  not  protect  fr 

Cloture  veeseli  coming  from  British  ports  nith  caifoes  put  on  boaid  loqg 

after  a  fiin  knoirleilfe  oCihe 


STORTy  J.  The  brig  Ale^»der  and  ctrgo^  owned 
by  MeMHU  John  and  Sanmd  Welles^  (w^io  are  AnKericao 
titizeni)  was  captured.  1^7  the  priyat^er  AmmcOf  John 
Keketnit  comoiaBderi  on  tlia  2d  pf  Jime,  1813»  on  the  bi^ 
seas,  Cbr  an  alleged  illegal  tn^Sc  witli  th^.  eiieiii7.  Fran| 
tfae  preparatory  eyideooe  v^d  papenf»  and  the  affidavit  of 
the  claimaBtSi  (which  as  to  these  Sb^Is  does  pot  seenn.  goik 
trorerted)  it  a{qpears»  that  ike  hrig  sailed  frwi  JSosfon,  ia 
Decembert  1811^  w.  a  voyage  tp.  NopUSf  wdhere  she  aaC^y 
arrived  and  took  on  board  a  cargo  of  brandy,  wine,  and 
cream  of  tartar,  with  which  she  sailed  from  Naple^f  on  the 
22d  of  June,  1819,  having  on  board  a  British  license  to  pro* 
tect  the  same  on  a  voyage  to  England.  The  claimanli 
assert,  that  when  the  brig  sailed  from  Naple$f  it  wtaa^be 
intention  of  the  n^aster  to  land  his  deck  IptA  9f  brandy  at 
OibraUar^  and  to  proceed  with  the  residue  of  the  cargo  di« 
fectly  to  fiastoiH  aod  that  the  British  license  was  intnda4 
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•i  A  protectioii  of  die  brig  and  cargo,  uistil  tfaey  had  passed 
&»  StraUs  of  Gibraltar.  The  brig  accordingly  stopped 
at  fifibfttltor,  diachafged  her  deck  load,  and  siuled  for  Bos- 
tan  with  the  reowiiiing  cargo.  In  the  course  of  the  voy- 
age,  dboQt  the  3d  of  Augast,  the  master  receiyed  informa- 
tion of  the  war,  and  immediatelj,  and  with  a  view  to  avoid 
British  capture^  changed  hia  eoinrse  for  Ef^landj  and  on 
the  TOjage  thither,  tike  vessel  was  captnred  by  two  British 
eruiseffs,  carried  into  Cork^  and,  after  a  detention  of  seven 
jDonths,  was,  on  trial,  finaUj  reatored.  The  cai*eo  was  uii- 
fivered  and  sold  at  CorJfe,  and  the  vessel  then  proceeded 
in  ballast  to  Livtffoolf  where  an  attempt  was  made  to  sell 
her,  but  withovt  snccess.  Mr.  Samuel  Welles  (one  of  the 
claimaikts)  being  then  in  England^  thereupon  purchased, 
with  the  flindb  of  the  partnership,  the  present  cargo,  con- 
aisting  wholly  of  British  maniiiactnres,  with  a  view  to  with- 
draw these  tonds  from  Onai  BrUain,  and  on  the  9ik  of 
May,  Itia^  the  brig,  with  the  said  cargo  on  board,  sailed 
Irom  Idvirpoolj  on  a  voyage  to  Boston^  for  which  place 
ahe  was  steering  at  the  time  of  the  capture. 

The  brig  arrived  in  Boston  harbor  on  the  5th  of  July, 
1819;  The  master  iounediately  went  on  shore,  and  deliv- 
ered aK  the  invoices  and  letters  respecting  the  cargo  to  the 
dainmati,  and  they  have  never  been  since  produced  in  the 


At  the  tfane  of  the  capture  by  the  privateer  America,  a 
fme  master  only  was  put  on  board ;  and  a  question  having 
been  made  at  the  first  hearing,  as  to  the  fact  of  capture,  the 
District  Conrt  directed  ibrther  proof  to  be  made  on  that 
point.  Upon  the  farther  proof,  a  variety  of  affidavits  were 
prodoeed  by  eaeh  party,  and  also  a  paper  signed  by  the 
master  on  the  day  of  flie  capture,  of  which  duplicates  were 
made,  one  for  Ae  priie-master,  and  another  for  the  priva- 
ta^^    Vbopi^erfaiiaafQllowB.    <<  June  2d,  1813.    I  here- 
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hy  certify,  that  I  have  tfaid  d»7  beeo  captared  by  the 
priTtte  armed  ship  America,  of  Salem,  John  Kehex,  mu- 
ter, and  that  John  Hooper,  the  5tb,  ha§  been  put  on  board, 
as  prize  master."  It  farther  speared,  and  indeed  was  ad* 
mitted  by  all  parlies,  that  the  prize-master  took  posaessitHi 
of  the  ship's  papers,  at  the  time  of  the  capture,  and  held 
them  until  the  I3th  of  June,  when  a  reisel,  supposed  to  be 
a  British  cruiser,  was  descried,  and  the  papers  were  handed 
to  Captain  Picket,  in  order  to  prevent  any  aaspicion  of  tlie 
vessel's  beiog  a  prite.  The  vessel  turned  out  not  to  be  > 
British  cruiser,  the  prize-master  demanded  back  the  pi- 
pers, which  Captain  Picket  peremptorily  refused,  sub- 
ducted from  the  ship's  letter  bag  a  letter  addressed  to  hii 
owners,  and  held  the  same  and  the  ship's  papers  in  his  qwh 
possession,  until  he  delivered  them  to  his  owners,  as  I  have 
before  stated. 

The  supplementary  proofs,  introduced  on  the  part  of  the 
claimants,  are  inteaded  to  shew,  that  the  brig  and  caj^ 
never  were  intended  to  be  captured  as  prize ;  but  that  s 
prize-master  was  put  on  board  merely  to  secare  to  the  c^ 
tors  the  property  of  British  subjects,  if  any,  which  ahould 
be  found  on  board.  On  the  other  hand,  the  proofs  of  the 
captors  are  intended  to  shew  an  absolute  and  unqualified 
capture  of  the  whole  property,  as  [H-iae,  and  an  ^reenot 
with  Capt^  Picket,  that  a  prize-master  only  shonld  be 
put  on  board,  in  order  to  elude,  for  the  common  benefit, 
the  vigilance  of  the  British  cruisers.  And  among  the 
proofs  of  the  captors,  the  privateer's  instructions  are  ntro- 
duced,  which  authorize  a  capture  of  American  vessels 
coming  from  Great  Britaiti. 

I  do  not  think  it  necessary  to  discuss  the  statements 
contained  in  the  affidavits  on  each  side  in  these  sni^emeo- 
tary  proofs.  There  are  many  discrepancies,  which  it  ii 
difficult,  if  not  impossible,  to  recoocile ;  and  oa  my Jodgarat 


OCTCmeR  TEBMt  1813.  53> 

18  not  inflaenced  by  a  balaoce  of  tbeir  compantire  credi- 
bilitj,  I  shaO  not  attempt  to  conciliate  their  apparent 
diacords. 

Upon  the  general  complexion  of  the  canfle,  there  can 
be  no  doubt,  that  this  vessel  was  engaged  in  an  illegal  traf- 
fic with  the  public  enemy.  She  proceeded  to  England 
with  a  full  knowledge  of  the  war ;  and  almost  a  year  after 
the  declaration  of  war,  received  a  cargo  of  British  manu- 
fisctnres  of  a  very  recent  purchase,  and  was  captured  on 
her  return  to  the  United  Staies.  After  the  solenm  deci- 
sions, in  the  admiralty,  and  the  courts  of  common  law  in 
England^*  which  have  been  repeatedly  recognised  and 
enforced  in  this  court,  I  did  not  think  the  general  doctrine 
open  to  discussion,  and  so  at  the  argument  I  stated  to  the 
counsel  of  the  claimants.  Until  I  shall  be  taught  a  differ- 
ent rule  by  the  Supreme  Court,*  I  shaO  continue  to  hold, 
that  trading  with  the  enemy  is  an  offence  against  the  laws 
of  war,  and  subjects  the  property  engaged  in  the  traflSc  to 
confiscation. 

Admitting  tl|is  doctrine,  the  defence  at  the  trial  turned 
upon  two  pomts.  First,  that  there  was  no'  actual  cap- 
ture ;  and  second,  that  if  there  was  an  actual  capture,  it  was 
illegal,  and  in  express  contravention  of  the  instructions  of 
the  President  of  the  28th  of  August,  1812. 

As  to  the  fact  of  capture,  upon  the  preparatory  examina- 
tions and  papers  no  possible  doubt  could  arise.  In  answer 
to  the  nsual  interrogatory,  the  master  and  mate  explicitly 
admit  the  capture,  without  any  qualification  or  exception. 
The  doubt,  if  any,  must  be  sought  aliunde,  in  the  farther 
proof  admitted  on  behalf  of  the  claimants,  after  the  real 
pressure  of  the  cause  was  fully  known.  The  captors  con- 
tend, that  such  farther  proof  was,  in  point  of  law,  inadmissi- 
f         Me,  because  no  ground  of  doubt  was  laid  in  the  original  evi- 
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dcnce,  and  becavse  ike  daimaiiti  ttand  kk  tte  clianictap  of 
partiev  affected  witli  tlie  imptitiLtioii  of  Segal  trafic  ;  and 
I  f  hink  that  botih  objections  are  of  great  weight.  *  In  gen- 
eral the  prize  court  is  solicttous  to  preaerre  the  siaipGcitj 
of  its  proceedings,  and  will  not  engage  itself  in  inquiries, 
which  do  not  spring  from  diiBcuIties  or  suspicions  attached 
to  the  original  evidence.  It  applies  fins  raie  to  die  cap* 
tors ;  whj  also  should  it  not  applf  to  the  chnmanta?  I  do 
not  say  that-  the  court  w3l,  in  no  ease,  go  into  ^oOaterd  in- 
quiries,  to  aattaQr  doubts  ariabg  from  extrinsie  aoetces* 
We  ail  knowt  that  the  kyocatiott  dT  papers  from  <Mher 
prise  causes  is  an  admttted  exception.  But  if  the  erideoce 
of  facts,  which  flie  parties  coidd  not  bat  know  with  pred* 
sion,  be  clear  and  infisputaMe  apoB  the  preparatory  ejcam^ 
nations,  tibe  court  w9  not  encourage  ingenious  subterfuges 
and  new  pretensions^  not  dreamed  of  in  the  Srst  iBstaneei 
to  be  ushered  into  liie  cause*  Any  etfier  course  woiM 
be  destructiTe  ef  all  simplicity,  and  lead  to  endless  Hdg9> 
tion.  It  would  be  settmg  up  false  lights,  to  alhire  and-  d<e» 
lode  the  court  info  inOKtricd^  qmcksands.  TPhe  wvitdf 
therefore,  is  in  tte  hi^hesl  degree  salutary,  not  tb  adnnl» 
in  general,  coDateral  evidence  to  create  doubts,  but  oidy  to 
admit  it  to  remote  tfiera»  And^  in  a  more  edafged  vieWf 
it  is  of  the  utmost  consequence  to  discountenance  aliempti 
to  foist  into  a  cause  snpplementtfy  afSdavito  of  die  parties 
examined  in  preparatory^  to  expMB  away  or  contradict 
their  former  soknm  statements.  Iiet  Ike  parties  learn  tfbat 
truth  has  but  one  hm^  and  flbst  at  flieir  periF  they  nmst 
declare  it,  in  its  foH  extent^  in  the  frst  instancey  and  ibat  if 
they  then  conceal,  they  anist  taike  tlm  renssqnentcs  ef 
their  own  misoonduek  Bo  mnefc  I  have  tfioi^t  it  pnipsr 
to  say  in  vindication  oC  the  ganeral  rule.  In  ike  pressnt 
case  I  cast  no  imputsfisn  iq^  the  parties* 
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The  flec6ikdvobjection  h  8t9l  more  d^cnrir^  agiinst  the 
sidiiiiaffion  of  farther  proof.     The  claimantfi  were  arowedly 
engaged  in  a  trade  with  the  eneniy,  under  circttmstances^ 
which,  in  the  prize  court,  not  only  prcAibit  them  from  the 
benefit  of  farther  proof,  bat  which  staikip  them   and  their 
property  witiii  the  hostile  character,  and  induce  the  penalty 
of  confiication.     I  speak  now  of  thf  character  of  the  trans^ 
action,  not  of  the  character  of  the  parties.     The  Messrs* 
Wdles  are  known  to  me  to  be  very  respectable  gentlemen^ 
but  I  am  bound  to  consider  this  cause,  in  point  of  fact 
and  law,  exactly  as  if  they  were  utter  strangers,  and  with- 
out excuse  or  apology  for  their  conduct.     In  a  ease  then  of 
clear  illegality,  I  would  beg  to  know  what  right  they  oan 
have  to  the  benefit'of  farther  proof?    Their  claim^  must  be 
rejected  in  limine.    Farther  proof  is  an  indulgence  grafted 
to  legal  innocence  and  mmyoidable  error,  but  never  to  iUicit 
or  hostile  conduct.     Under  such  circumstances,  as  Sir  W. 
Scott    has  observed  in  the    WaUingham  Packet^*    tbe 
claimants  can  have  no  right  to  moot  diJDBculties  m  tfaid  coui^ 
as  to  the  final  disposition  of  the  property,  or  16  diro# 
doubts  in  its  path,  where  none  before  existed.    There  ii 
yet  another  fact,  which  is  in  general  so  material,  that  I 
cannot  pass  it  over.    It  is,  that  all  the  letters  and  ^apen 
respecting  the  cargo  have  been  excluded  from  the  view  olf 
the  court.    The  master  delivered  them  to  his  owners,  and 
the  lattei^  have  not  yielded  the  custody  of  them  to  this 
courts'    I  advert  to  this  Aict,  as  deserving  great  considenh 
tion  m  ordinary  cases,  where  farther  proof  is  asked  (otf  mfl' 

a  2  Rok.  77. 

3  Since  delivering  this  opinion,  it  has  been  stated,  though  the  feet  did  not  appear 
In  the  evidence,  that  at  the  trial  in  the  Diitrict  Court,  the  Megni.  WelUt  ofoed  to 
produce  tbe  letten  and  papers  delivered  to  them  bf  the  maiter,  but  the  Hiitfict 
Coort,  on  an  objection  of  the  captan,wai  of  opiniaiiy  that  to  entitle  the  p^erstohe 
read  at  the  hearing,  they  ought  to  have  been  produced  upon  the  preparatory  emo' 
Ination. 
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I  think  it  will  be  di6Scult  to  shew,  that  it  ought  to  be  allow* 
ed  vfaere  there  is  a  Toluntary  Buppreaaion.  In  the  [H«seirt 
case  the  fact  becomes  altogether  unimportant. 

With  this  weight  of  objections,  I  have  been  pressed  t* 
overrule  or  reject  the  farther  proof  admitted  in  the  District 
Court.  I  am  free  to  confess,  that  1  cannot  Bunnount  the 
difficulties  presented  by  the  objections.  My  entire  defe- 
rence for  the  learned  judge,  who  ordered  the  proof,  ia  a 
strong  inducement  not  to  shut  my  eyes  against  evideoce, 
which  he  deemed  material ;  and  aa  I  can  satisfactorily  to 
myself  (Uspose  of  the  cause,  without  rejecting  the  farther 
proof,  I  shall  not  disturb  the  place,  which  it  occupies  in  the 
papers. 

'And  I  am  entirely  convinced,  that  there  was  an  actual 
capture  of  the  vessel  and  cai^o,  whethee  the  original  or  the 
Bupplemenlary  proofs  are  examined.  The  written  ac* 
knowledgment  of  the  master  would,  of  itself,  seem  deciaive. 
It  was  written  at  the  time  of  the  capture,  when  there  was 
so  motive  to  disguise  or  suppress  the  real  character  of  the 
transaction.  This  acknowledgment  and  the  ship's  papers 
were  delivered  into  the  custody  of  the  prize-master.  If  a 
capture  was  not  really  intended,  I  should  be  glad  to  leara 
why  this  was  done  ;  and  if  a  capture  was  intended,  I  should 
be  glad  to  find  the  evidence  that  limits  ita  extent.  Even  if 
die  ship's  papers  had  not  been  put  into  the  possession  of  the 
prize-master,  it  would  not  have  unterially  affected  the  case : 
it  is  sufficient  if  they  remain  on  board.  It  is  said,  Ibat 
no  prize  crew  was  put  on  board,  that  the  navigation  was 
left  to  the  ordinary  crew  of  the  vessel.  This  objection 
proceeds  upon  the  auppoaition,  that  to  constitute  a  capture 
as  prize,  the  vessel  must  be  navigated  by  a  prize  crew. 
The  supposition  ia  not  founded  in  law.  It  is  true,  that 
the  master  and  crew  of  a  prize  ship  are  not  compellable  to 
navigate  her,  but  If  they  volantarily  engage  so  to  do,  it  is  a 
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legal  waiver  of  the  prize  crew ;  and  the  parties  are  bound 
by  their  engagement,  and  the  capture  stands  absolute. 
Such  was  the  express  decision  of  Sir  fVilliam  ScoU  in  the 
Besolution ;  *  a  case,  which,  as  to  the  fact  of  capture, 
strongly  resembles  that  before  the  court.  This  doctrine 
has  also  been  fully  recognised  in  the  courts  of  common  law^ 
and  does  not  seem  to  admit  of  anj  reasonable  doubt.*  Now, 
upon  the  farther  proof,  it  is  quite  impossible  not  io  believe, 
diat  the  master  of  the  Alexander  entered  into  such  an  en-, 
gagement.  His  whole  conduct  evinces  it,  and  he  must  be 
now  estopped  in  reason  and  equity  from  asserting  an  objec- 
tion, which  he  must  be  held  to  have  waived. 

What  indeed  is  necessary  to  constitute  a  capture  ?  In 
ordinary  cases  the  fact  admits  no  doubt,  and  in  point  of  law, 
nothing  mpre  is  necessary,  than  an  intention  of  capture,  fol- 
lowed up  by  an  actual  or  constructive  possession  of  the 
property.  Force  and  violence,  or  physical  superiority  are 
|iot  required.  It  is  sufficient,  if  there  be  a  deditio  or  sub- 
mission on  the  one  side,  and  an  asserted  possession  on 
the  other.  In  the  present  case,  the  anifnua  capiendi  must 
be  inferred  from  the  instructions  of  the  privateer,  the  de- 
tention of  the  vessel,  and  the  subsequent  prize  proceedings. 
That  there  was  an  actual  possession  combined  with  this 
intention  of  capture,  as  conclusively  follows  from  the  pos- 
session of  the  ship's  papers,  the  putting  on  board  of  a  prize- 
master,  and  the  acknowledgment  of  the  master  of  the 
vessel.  It  is  not  required,  that  superior  force  should  be 
fixerted  during  the  whole  voyage,  to  maintain  that  posses- 
lion  ;  the  acquiescence  of  the  master  and  crew  in  the  terms 
of  the  captors  is  a  full  equivalent.  In  my  judgment,  the 
ease  scarcely  furnishes  the  slightest  pretext  for  a  denial  ct 
the  fact  of  the  capture. 


Wu  tlien  the  caprure  legs!  T  Thia  depends  on  the  md- 
•friKlioD  of  the  e&ecntive  instruction  of  the  fiSth  of  Angnst, 
which  is  at  fottovs.  "  The  public  and  private  armed  ves- 
seb  of  the  llHtttd  Statts  are  not  to  interrupt  any  veaaela 
beloBging  to  oitizem  of  the  Vniltd  Stales,  coming  fcem 
British  ports  to  the  United  Slates,  laden  with  foitish  mer- 
chaadize,  in  consequence  of  the  alleged  repeal  of  the  Bri- 
tish OTders  in  coudciI  ;  but  are,  on  the  cootrarj,  to  ^t« 
aid  and  assistaace  to  the  same,  in  order  that  such  TCssels 
and  their  cargoes  maj  be  dealt  with  on  their  arrival,  aa 
a^y  be  decided  bj  the  competent  authorities.*' 

The  captors  have  argued,  that  this  instruction  it  ill^al 
and  Toid ;  in  the  first  place,  because  Congress,  to  whom 
the  exclusive  power  of  declaring  war  is  coi^ded,  have  de- 
clared it  in  the  most  general  terms,  and  it  is  not  pompeteat 
for  the  President,  by  a  mere  instruction,  independent  of 
hw,  to  limit  the  rights  of  our  citizens  under  the  act  of  C(h>- 
gresi.*  In  the  next  place,  they  contend  that  bo  such 
authority  has  been  delegated  by  Congress.  Tha  act  at 
the  18th  of  June,  1812,  ch.  102,  authorizes  the  Preaideat 
of  the  United  StcUes  to  issue  letters  of  marque  aad  repri- 
sal, in  such  form  as  he  may  think  fit,  against  the  "  vesada, 
goodsr  and  aSects"  of  the  British  government  and  its  sab- 
jects.  The  authority,  as  to  the  form,  does  not  aalborixa 
the  President  to  vary  the  substance  of  the  commission ;  and 
if  it  did,  he  has  not  done  it,  for  the  present  commissioB  ia 
as  broad  in  this  respect,  as  the  act  itself.  The  act  of  SSth  of 
June,  1S13.  cb.  107,  sect.  9,  is  the  only  other  act,  which  can 
be  relied  on.  That  authorizes  the  President  ^'  to  eatabliiA 
and  order  suitable  instructions  for  the  better  governing  and 
directing  the  conduct"  of  privateers ;  which  can  Mdy  m«aa 
instructions  for  the  internal  discipline  and  management  of 
privateers,  but  not  for  the  abridgment  of  the  fighli  oi 

•  JdlSliJwtM,  1812,  (Jl  102. 
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^ptorft  under  the  general  act  Much  less  could  it  be  ad* 
mitted,  that  he  might,  under  the  act,  suspend,  by  an 
iBstruction, .  the  war,  as  to  hostile  property,  or  property 
vbich  by  the  laws  of  war  is  deemed  hostile,  and  confiscable 
as  such,  and  is  necessarily  included  in  the  general  provis* 
ions  of  the  act  declaring  war.'' 

This  argument,  as  to  the  powers  of  the  executive,  is 
certainly  entitled  to  great  consideration,  and  in  a  proper 
ease  would  deserve  the  grave  examination  of  the  court. 
Bat  I  shall  waive  all  discussion  of  it  in  this  place,  to  this 
cause  may  be  well  decided  without  touching  the  legality  of 
flie  instruction.  Admitting  its  legality  in  the  broadest  ex- 
tent, the  instruction  cannot,  by  any  reasonable  intendment, 
protect  the  present  case. 

It  will  be  recollected,  that  by  the  act  of  the  2d  of  March, 
1811,  ch.  96,  the  President  was  authorized  to  suspend  the 
operation  of  the  revived  sections  of  the  act  of  the  1st  of 
March,  1809,  ch.  91,  upon  the  revocation  of  the  edicts  of 
Orecd  BfiUnn,  which  violated  our  neutral  rights.  The  cel- 
ebrated orders  in  council,  (which  were  supposed  to  violate 
those  rights)  were,  by  a  declaration  of  the  British  govern- 
ment made  on  the  2dd  of  June,  1812,  revoked  after  the 
irst  day  of  the  ensuing  August*  The  knowledge  of  this 
ftict  reached  the  United  Steves  in  August,  although  not 
officially  communicated  to  our  government  until  the  30fh 
of  September.  As  the  declaration  of  war  was  not  known 
in  Cheat  Britain  at  the  time  of  the  revocation  of  the  orders 
HI  council,  it  was  immediately  foreseen,  that  American  mer*- 
chants  in  that  country,  and  British  factors  having  American 
orders,  would  act  upon  the  presumption,  that  the  President 
would  exercise  the  authority  of  suspension,  which  had  been 
confided  to  him.  Shipments  of  goods  to  an  immense 
tmeunt  would  therefore  be  made  on  the  faith  of  that  repeal, 

'T  The  EMte^  5  Bob.  173. 
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before  a  knowledge  ot  tlie  war  could  be  had,  and  contter- 
mimding  inBtructioDS  given.  To  prevent  mercfaiDtB  froM 
sufiering  ruin,  by  a  confideoce  which  ibey  reposed  in  Dm 
government  of  the  United  States,  (a  coaBdeoce,  wbkh 
Congress  have  atnplj  and  liberally  redeemed  ;  see  *ct  «f 
the  27th  of  February,  1813,  ch.  175,)  the  precautionafr 
instruction  of  Augu>(  was  issued  by  the  executive.  It 
carries  in  its  language  the  most  clear  and  saUs(actory  ev^ 
dence  of  being  a  temporary  measure.  Its  object  was  to 
protect  American  ships  laden  with  British  merchandize  tai 
coming  from  British  pc^s,  on  the  faith  that  the  repeal  of  tbc 
orders  in  council  bad  extinguished  the  greM  controversy 
between  the  two  nations.  But  it  could  avail  only,  while  b^ 
countriea  were  in  ignorance  of  the  exiatencx  of  the  war. 

The  instruction  directs  the  public  and  private  armed 
vessels  of  the  United  Stales  not  lo  interrupt  any  AmefiosB 
vessels  coming'  (not  which  at  any  time  ifterwarda  during 
the  war  should  be  coming)  from  British  ports  to  the  UnUei. 
States,  laden  with  British  merchandize,  (not,  with  property 
of  British  merchants  or  of  public  enemiea)  in  consequence 
of  what  7  of  the  war  ?  No ;  in  consequeoce  of  the  alltgtd 
repeal  of  the  orders  in  council.  It  does  not,  therefore, 
purport  to  be  an  order  of  indefinite  future  operatiooa  lo 
license  and  protect  a  trade  with  the  enemy,  or  cover  the 
property  of  enemies,  after  a  knowledge  of  the  war.  It 
extends,  in  terms  and  in  spirit,  to  a  protection  of  property 
shipped  in  consequence  of  the  repeat  of  the  orders  in  coun- 
cil, before  any  other  impediment  to  the  trade  could  be 
known  to  the  shippers. 

Upon  any  other  construction,  what  would  be  the  ana* 
voidable  result  ?  By  the  declaration  of  war,  all  future  trade 
between  the  hostile  countries  became  illegal,  and  tainted 
the  property  engaged  therein  with  the  polluting  leaven  of 
illegality  and  confiication.     Ye^  upon  the  coiutractioD  t{ 
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the  claimantB,  ibis  instruction  not  only  suBpended  these  le- 
gal results  of  the  wari  but  gave  to  the  trade  directly  from 
British  ports  a  perfect  and  yet  unterminated  license.  War 
would  exist  every  where,  except  as  to  the  trade  from  this 
favored  island,  and  there  an  immunity  from  capture  would 
invite  the  entire  intercourse  of  peace.  British  manufac- 
tures, even  on  British  account,  might  be  introduced  into  the 
Untied  Staies^  to  an  unlimited  extent,  in  proud  defiance  of 
the  non-importation  act  and  the  laws  of  war,  and  the  funda- 
juental  policy  of  the  government  be  uprooted.  Yet  to  this 
extent  must  the  doctrine  readi,  in  order  to  support  the  de- 
fence of  the  claimants.  If  such  a  doctrine  could  be  en- 
grafted on  the  instruction,  it  would  strike  deep  into  the  very 
vitals  of  the  country.     Haeret  lateri  Idhalis  artmdo. 

When,  by  the  act  of  the  6th  of  July,  1812,  ch.  129,  Con- 
gress prohibited  all  trade  with  British  ports  under  licenses, 
could  it  have  been  imagined,  that  the  President  had  already 
a  power  to  grant  licenses  for  the  trade,  to  an  unlimited  ex- 
tent, by  laws  enacted  by  them  almost  in  the  same  breath  ? 
Wfam  by  the  act  of  the  27th  of  February,  1813^  ch.  175, 
Congress  refused  to  restore  the  property  of  British  sub- 
jects, which  since  the  war  had  been  shipped  to  the  United 
StateSf  could  they  have  imagined  that  a  subsisting  order  of 
the  executive  exempted  all  such  property  from  capture  on 
the  high  seas,  and  gave  an  implied  invitation  to  the  trade  ? 
When  by  the  act  of  the  2d  of  August,  1813,  ch.  56,  Con^ 
gress  declared  as  prize  of  war  all  vessels  and  cargoes  cov- 
ered by  a  British  license,  however  in  other  respects  the 
voyage,  might  be  legitimate,  could  they  have  once  thought, 
that  a  power  was  lodged  in  the  President,  and  then  in  full 
exercise,  which  exempted  from  capture  all  American  v^s- 
$els  and  cargoes  coming  from  British  ports  ?  That  it  was 
a  greater  offence  to  accept  a  license,  than  to  do  the  acts, 
which  a  license  authorized  ?  I  admit  that  Congress  can  only 
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declare  what  (he  law  shall  be  for  tlie  fature,  not  what  it  wag 
in  times  past ;  but  it  seems  to  me,  that  the  whi^  current  of 
legislation,  to  which  the  President  himself  is  a  parlj,  indi- 
cates a  policy  entirelj  (be  reverse  of  that  imputed  bj  the 
argument  to  (he  administralktii.  1  do  not  feel  at  tftiertT' 
to  strain  language  in  support  of  such  extraordinary  pre- 
tensions. 

It  baa  been  argued,  that  the  proTiso  to  the  firat  tectim 
of  the  act  of  the  13th  of  July,  lSI3,ch.  10,  recognises  the 
legality  of  this  instraction :  if  it  does,  I  tfaisk  it  as  clearly 
carries  with  it  the  implication,  that  the  instruction  has  had 
its  full  effect,  and  is  no  longer  operative. 

Upon  what  pretence  then  can  the  purchase  and  shipment 
of  the  present  cargo  be  argued  to  have  been  made  "  in  con- 
sequence  of  the  alleged  repeal  of  the  orders  in  eomcil  7" 
That  repeal  was  itself  conditional,  and  to  be  void,  a'oless  the 
American  government,  after  noti6catioa,  rev<Aed  the  neo- 
intercourse.  It  refused  so  to  do,  and  that  refoaal  was 
known  as  well  in  Great  Britain,  as  in  the  I7iitied  Slate$, 
several  months  before  this  shipment.  In  no  sense,  tfier^- 
fore,  could  Ibis  shipment  be  referred  to  that  repeal.  Be- 
sides,  a  new  state  of  things,  a  state  <^  ebseiole  hostility,  had 
intervened,  and  extinguished  all  peaceable  retatiMtB,  as  to 
commerce  as  well  as  to  the  governments.  How  then  could 
it  be  possible,  that  a  shipment,  which  either  party  mi^t 
seize,  as  prize  of  war,  could  be  founded  oo  a  measure, 
which  was  exclusively  adapted  to  peace  ? 

In  my  judgment,  there  is  no  ground  for  protecting  the 
Alexander  and  cargo  from  confiscation,  as  prize  fd  war, 
under  the  instruction  of  the  28th  of  August. 

The  claim  of  the  Messrs.  Welles  must  therefore  be  rfr 
jected ;  and  that  of  the  United  Slates,  as  I  have  repeatedly 
held,  cannot  be  sustained.    I  therefore  condemn  the  Tend 
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and  cargo,  as  good  and  lawful  prise  to  the  captora^  on 
account  of  the  illegal  traffic  with  the  enemy ^  and  reverse  the 
decree  of  the  District  Court  in  all  respects^  wherein  it  dif- 
fers from  this  decree. 

Cummings  and  Spragtte  for  the  captors. 

F*  Blake  and  R*  O.  Amory  for  the  claimants. 

Oeorge  Blake  for  the  United  States. 


The  BaiG  Joseph,  Charles  L.  Sar^sent,  Master,  WaLtAM  Dall 

A9D  Isaac  Vosb,  Claimants.    Prize. 

If  an  Americm  yefsel,  after  a  knowledge  of  the  war,  proceed  from  a  neutral  to 

an  enemj  port  on  freight,  it  is  a  trading  with  the  enemy,  which  8ol;»ject8  the 

vessel  to  forfeiture,  and  she  is  liable  therefor  on  her  return  voyage  to  the 

UfdUdSlaks. 
The  birth  of  a  party  is  not  that,  which  deddes  his  national -ehantter;  but  his 

domidL 
On  a  declaration  of  war,  the  citisens  are  not  hoond  to  vetnm  from  Ibreign 

countries,  onless  so  ordered  by  the  government. 
In  cases  of  trading  with  the  enemy,  the  properly  is  to  be  condemned  to  the 

captors,  and  not  to  the  UnUtd  States. 
A  capture  may  well  be  made  by  a  privateer  of  the  Uniied  Stbtfes,  withiii  thttt 

miles  of  the  shores  of  the  UnUed  Staiti. 
To  what  captures  the  commissions  of  privateers  extend. 
Captures  by  noiKommissiooed  vessels  belong  to  the  government 
Property  captured  trading  with  the  enemy  is  deemed  puui  enemy  property. 

STORYf  J.  The  brig  Joseph,  owned  by  the  claunantSi 
who  are  American  citizens  resident  in  Boston,  was  cap* 
tured  bj  the  privateer  Fame,  Benjamin  Chapman  com* 
mander,  on  the  16th  of  Julj^  1813,  in  Boston  Bay.  There 
18  some  dispute^  as  to  the  exact  place  of  capture.  In  the 
preparatorj  examinations,  the  master  states,  *'  that  she  waa 
captnred  in  sight  of  half  way  rock,"  (which  rock  is  about 
a  marine  league  from  the  shore)  **  off  Salem  harbor.''  The 
mate  states^  **  that  she  was  captnred  about  ten  leagues  east 
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from  Boston  light  hooie."  Tkking  both  st^emnrts  -  to' 
gelher,  I  am  Batiafied  that  she  was  captured  a  few  milet 
without  half  way  rock,  and  bejond  the  territorial  limits  dt 
the  United  States,  if  those  limila  are  to  be  jaeasured  bj 
the  distBUce  of  a  marine  league  from  the  nearest  shore.  It 
appears  from  the  papers  and  evidence  in  the  caase,  ih&t  the 
brig  sailed  from  Boston  od  or  about  the  6th  of  April,  1812, 
having  on  board  a  cargo  on  freight,  on  a  voyage  from  thence 
to  Liverpool,  and  Ihence  to  the  north  of  Europe,  and 
thence  directly  or  indirectly  to  return  to  the  United  States^ 
The  brig  arrived  at  Liverpool,  and  having  dischai^ed  her 
cargo  there,  went  to  Hnll,  and  look  in  another  cargo  ctf 
mahogany,  which  had  been  deposited  there  on  a  former 
voyage  by  the  clahuanls,  and  on  the  30th  of  June,  18I2» 
Bailed  for  St.  Pelersburg,  under  the  protection  of  a  British 
Itcense,  granted  on  the  81h  of  June,  1812,  to  continue  in 
force  until  the  first  of  November  following,  authorising  the 
export  of  the  mahogany  (o  Si.  Petersburg,  and  the  impor- 
tation of  a  return  cargo  to  England.  The  license  was 
granted  upon  the  express  condition,  that  the  brig  should 
receive  convoy  instructions,  and  sail  under  convoy  durinf 
the  voyage.  The  brig  duly  arrived  at  St.  Petersburg,  tad 
there  the  master  received  news  of  the  war  between  the 
United  States  and  Great  Britain.  In  a  supplementary 
affidavit,  the  master  slates,  that  he  inquired  of  the  Hon- 
John  Q.  Adams,  the  American  ambassador  at  the  court  of 
Russia,  if  there  was  any  law  against  bis  returning  to  Eng- 
land with  a  license  taken  before  the  war,  and  was  answer- 
ed, that  there  was  none.  The  cargo  of  mahogany  not  bein^ 
BoH,  the  brig  took  on  board,  on  freight,  from  a  GerauB 
house  at  St.  Petersburg,  consigned  to  Qeriuan  houses  in 
Ziondon,  a  cargo  consisting  of  hemp  and  iron,  with  which 
she  sailed  from  8t.  Peterslmrg,  on  or  about  the  7th  of  Oc- 
tober, 1812 ;  but  the  seaeon  being  late,  she  was  obliged  t» 
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printer  in  Catlscrona  in  Sweden,  and  in  the  sprbg  of  1813^ 
liaving  received  convoj  instructions  from  the  British  ship 
Ranger^  sailed  for  London^  where  she  arrived  and  delivered 
ber  cargo ;  and  on  or  about  the  29th  of  May,  1813,  sailed  for 
the  United  States  in  ballast.  The  master  alleges,  that  his 
reason  for  taking  the  cargo  of  hemp  and  iron  to  England 
was,  to  enable  hira,  out  of  the  freight,  to  discharge  his  ex* 
penses  at  St.  Petersburg^  and  that  going  to  England  was 
the  onlj  safe  mode  of  effecting  his  return  to  the  United 
States. 

There  is  a  letter  in  the  case,  dated  at  Boston^  26th  of 
April,  1812,  addressed  bj  the  claimants  to  Captain  Sargent, 
which,  after  informing  him  of  the  American  embargo,  pro^ 
ceeds*:  ^*  It  is  the  opinion  of  some,  that  war  will  take  place 
between  England  and  America.  If  that  should  be  the 
case,  we  hope  that  you  and  Mr.  Williams  will  secure  the 
property.^'  When  and  where  this  letter  was  received  does 
not  appear. 

Such  are  the  material  facts  of  the  case,  and  certainly 
taken  in  its  fair  and  reasonable  bearing,  it  is  a  case  entitled 
to  considerable  indulgence.  Under  the  new  and  estraor* 
dinary  circumstances  of  a  public  war,  it  would  be  hard  to 
impute  sinister  motives  to  actions,  which  seem  to  have 
resulted  from  cautious  attention,  and  to  have  been  adopted 
after  advice  from  distinguished  authority,  to  relieve  the 
party  from  a  situation  of  considerable  embarrassment.  I 
am  free  therefore  to  declare,  that  I  have  come  to  the  de- 
cision of  the  cause  with  great  reluctance ;  but  it  has  been 
pressed  upon  me  with  such  urgency  of  manner,  (which  I 
hope  does  not  often  accompany  the  zeal  of  captors  in  cases 
entitled  to  indulgence)  that  I  readily  yield  my  personal 
convenience,  and  will  pronounce  the  decision,  which,  upon 
the  most  mature  reflection,  I  have  felt  myself  compelled  Id 
adopt 


. 
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The  cnute  has  been  Mj  argued  eo  ihe  part  ef  the  el 
aBta»  and  I  will  proceed  te  coaaider  the  Tarietta  gromday 
upea  which  it  has  heeA  eonlended,  that  the  brig  k  set  aak> 
fbct  to  GondennatioB. 

And,  IB  the  finit  plaee^  it  is  contended^  that  diere  haa 
been  no  trading  with  the  eneaotj,  which  can  sabjeet  the 
property  to  coademnatioii,  becaaae  it  waa  lawfal,  befiare  &e 
war,  to  ai^l  under  a  Britiah  license  to  Si.  Petenhnrg^  and 
hack  to  Elnglaud.  And  the  taking  in  of  a  tetuni  cargo  on 
freight  to  Et^land^  after  the  war,  was  from  necesaitj,  to 
obtain  funds  to  paj  the  expenses  of  the  ship ;  and  the 
opinion  of  the  American  minister,  under  the  circuautanceSt 
waa  equivalent  to  a  Gcense. 

It  will  be  recollected,  however,  that  although  the  liceaaa 
was  actually  obtained  before  the  war,  jet  the  voyage  was 
not  actuaUy  commenced,  until  after  war  waa  declared  ;  and 
atAough  this  was  not  known  to  the  master,  jet  it  couM  not 
but  be  known,  that  a  state  approaching  to  hostililiea  had  far 
i|ome  time  existed  between  the  two  countries.  Farther,  the 
Uoenae  waa  upon  the  express  condition  of  assuming  Bcttish 
oonvoy  for  the  voyage^  and  however  tibia  might  8flec4  the 
prqiecty  m  an  American  courts  it  might  be  deemed  sueh  an 
adoption  of  hostile  con4uct,  and  such  a  reaistamce  of  the 
right  of  search,  aa  might  compromit  the  neulral^  chaaactey 
of  the  property,  so  protected  by  a  hostile  convoy,  ia  the 
oourta  of  the  opposing  bellq^rent  ^  However,  I  baraly 
state  these  eircumstancea,  without  intending  to  lay  any  per* 
tieolar  stress  on  them* 

The  trading  with  the  pnblic  enemy,  for  whieh;  condwrna* 
tion  b  sought,  is  the  taking  in  and  cacryiB(pacai|^'Ottfirei|hf 
ta  England^  aftai?  a  fisK  knowledge  o£  the  w»r«.  Xbiftie 
attampted.  to  be  justified^  pandy  upon  the  opinioft  ef  tihe 
Amerirayi  minbtsar,  and  partly  oa  the  ground;  ofi  ineUlil^ 

1  SeeTftcifaria,  1  IM.340. 
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at)ierwiB^  to  ae^t  tiie  expenses  of  the  vejage*  To  the 
chvacler  a^d  karnjng  of  that  ministw  I  feel  ever j  dispo* 
aition  to  paj  the  most  ample  homage.  And  knowings  as  we 
^1  weU  do,  bis  extraordinarj  intimacy  with  aubjects  of 
mtionri  law,  I  confess  myself  much  inclined  to  doubt, 
whether  the  opinion,  in  the  extent  and  manner  it  is  now 
9iip|KMed,  ought  to  be  imputed  to  him.  We  have  no  writ- 
t^  statement  from  himself.  The  obserrations  appear  to 
have  passed  in  conversation,  in  which  mistakes  might  easily 
creep  in,  and  misconstructions  easily  arise,  without  any 
intention  on  his  part  to  countenance  a  doctrine,  which  haa 
been,  foi;  more  than  a  century,  overruled  in  national  law. 
Fatt«lt  md.Bynkershoeki  and  Valin,  and  Sir  Wm.  Scott, 
assert  a|  contrary  doctrine,  in  the  most  explicit  terms; 
a«d  ift  cannot  UghUy  be  imagined,,  that  the  opinions  of  these 
great  onejp^  on  this  subject^  can  have  escaped  his  researches. 
i  feel  myself  bound  therelbre  to  believe,  that  the  opinion 
given  was  with  qualifications,  which  do  not  now  appear  in 
the  testimony  before  the  court. 

Be  this  as  it  may,  and  even  admitting,  that  our  minister 
did;  in  the  most  explicit  terms,  countenance  the  voyage, 
and  assert  its  legality,  it  cannot  vary  the  legal  result  before 
thill  tribunal.  It  may  add  much  weight  to  the  other  cir- 
oumatances  entitling  the  party  to  the  indulgence  of  the 
government,  but  it  cannot  authorize  this  court  to  prmiounce 
a  decree,  which  the  law  would  otherwise  repudiate.  The 
courts  of  the  United  SMea  can  admit  no  other  regulators 
of  their  conduct,  than  the  laws  pronounced  and  promulgated 
by  the  constitutod  authorities ;  ted  I  hope  it  will  not  be 
deemed  presumptuous,  that,  when  they  have  felt  themsdven 
compelled  to  leject  aa  illegal  the  acts  and  instructions  of 
the  execntive  hiswelf,  they  should  not  yield  to  the  mere 
s^ftposal  of  an  ophuon  of  one  of  the  foreign  ministers.  I 
by  out  of  the  c^use,  therefore,  all  consideration  of  the  opinion 
imputed  to  the  Hon.  Mr.  Adams. 
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trade,  enemies,  and  their  property-  liable  to  conBicatiaii, 
as  hostile  property. 

It  has  been  farther  argued,  that  a  declaration  of  war  ia, 
in  effect,  a  commaad  to  the  citixem  <^  the  belligerent  coun- 
try abroad  at  the  time,  to  return  home,  and  that  the  law 
allovB  a  reasonable  time  and  way  to  effect  it. 

I  am  not  aware  of  any  principle  of  puUic  law,  whkli 
obliges  every  absent  citisen  to  return  to  his  country,  on 
the  breaking  out  of  a  war  ;  nor  has  any  author!^  bem  pr» 
duced,  which  countenances  the  position.  It  may  be  ad> 
mitted,  that  the  sovereign  power  of  the  country  has  a  ri^t 
to  require  the  services  of  all  its  citisens,  in  time  of  war,  and 
for  this  purpose  may  recal  them  home  under  pendties  for 
disobedience.  But  until  the  sovereign  power  has  promul- 
gated such  command,  the  citisens  of  the  country  have  a 
perfect  right  to  pursue  their  ordinary  business  and  trade  in 
and  with  all  other  countries,  except  that  of  the  enemy. 
Upon  any  other  supposition,  all  foreign  commerce  would, 
during  war,  be  suspended  ;  for  if  it  were  the  duty  of  absent 
citizens  to  return,  it  would,  upon  the  same  principle,  be  the 
duty  of  those  at  home  to  remain  there.  As  to  citisens  in 
the  hostile  country,  the  declaration  of  war  imports  a  snt- 
pension  of  all  farther  commerce  with  such  country,  and 
obliges  them  to  return,  unless  they  would  be  involved  ia 
all  the  consequences  of  the  hostile  character.  If  they  wtsk 
to  return,  they  must  do  it  in  a  manner,  which  does  not 
violate  the  laws ;  and  their  property  cannot  be  removed  with 
safety  from  the  enemy  country,  unless  under   the  aanctioB 
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United  States^  which  involves  her  in  a  traffic  forbidden  by 
the  lawa.  Hoirever,  I  am  well  satiafied,  that  the  position 
cannot  be  maintained  in  any  extent  adequate  to  the  purpose^ 
for  which  it  has  been  introduced. 

I  hav6  thus  considered  at!  the  grounds,  upon  which  this 
case  has  been  attempted  to  be  exempted  from  the  imputa* 
tion  of  a  trade  with  the  enemy ;  and  as,  in  my  judgment, 
they  are  utterly  insufficient,  I  hold  the  case  to  fail  within 
the  general  doctrine. 

And  here  we  are  met  with  another  objection.  It  is  said, 
that  if  any  offence  was  committed,  it  was  completed  upon 
the  delivery  of  the  cargo  in  Oreai  Britain :  and  the  vessel 
is  not  liable  to  capture  on  that  account  in  the  subsequent 
voyage  to  the  United  States.  It  may  be  admitted,  for  the 
purposes  of  this  argument,  that  the  vessel  could  be  liable 
to  seizure  and  capture  for  this  offence,  only  during  the 
voyage,  (by  which  I  mean  the  entire  voyage)  and  while  the 
property  remained  in  delicto*  But  I  cannot  perceive,  how 
any  question,  as  to  two  distinct  voyages,  properly  arises 
in  this  case.  The  original  voyage,  as  the  claimants  them- 
selves admit,  and  the  evidence  proves,  was  from  Boston 
to  England^  and  thence  to  the  north  of  Europe^  and  thence 
directly  or  indirectly  back  to  the  United  States.  No  new 
voyage  is  pretended  to  have  been  undertaken,  unless  that 
from  St.  Petersburg  to  London  be  a  new  one.  And  the 
claimants  themselves  admit,  that  it  was  undertaken,  not  as  a 
new  voyage,  but  as  merely  subsidiary  to  their  voyage 
home.  It  was,  therefore,  a  voyage  for  Boston  by  the  way 
of  London.  The  testimony  of  the  master  is  full  to  the 
same  purpose.  In  his  answer  to  the  7th  interrogatory,  he 
says,  <<  that  his  last  voyage  began  at  Bostonj  and  was  to 
have  ended  there.''  And  indeed  if  the  evidence  were  not 
thus  decisive,  I  should  liave  had  no  doubt,  that  the  right 
to  capture  for  the  offence  continued  until  the  brig  actually 

roh*  u  70 
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returned  to  the  ports  of  this  country.  On  the  whole,  I  am 
satisfied  that  this  vessel  was  captured  in  delicto^  and  that 
the  penalty  of  confiscation  for  a  trade  with  the  enemy 
attaches  to  her. 

The  remaining  question  is,  to  whom  the  property  ou^ 
to  be  condemned — to  the  captors  or  to  the  United  States  ? 
As  it  was  captured  trading  with  the  enemy,  the  property 
is  considered,  as  fro  hac  vice  belonging  to  the  enemy,  and 
consequently  good  prize  to  the  captors.  This  doctrine 
was  attempted  to  be  shaken  in  the  Nelly^^  but  Sir  William 
Scotty  after  staling  that  the  uniform  course  of  decisions  had 
pronounced  the  property  to  be  forfeited  as  pme,  said, 
^  it  is  impossible  for  me  not  to  pronounce,  that  this  property 
is  forfeited  as  prize  to  the  captors."  I  have  uniformly 
adhered  to  that  decision,  and  until  I  am  taught  otherwise 
by  a  superior  tribunal,  I  shall  continue  to  hold  it  the  law 
of  the  land. 

It  is,  however,  argued,  that  the  capture  was  illegal,  and 
conveyed  no  title  to  the  captors,  because  it  took  place 
within  the  territorial  limits  of  the  United  StaieSy  or  in 
other  words,  within  cannon  shot  of  the  land.  It  might  be 
a  suflBcient  answer  to  this  objection,  that  the  facts  do  not 
warrant  this  conclusion.  It  is  clear  from  the  evidence,  that 
the  brig  was  not  within  a  marine  league  of  the  shore.  I  am 
willing,  however,  to  consider  how  the  objection  would  have 
stood,  upon  the  supposition,  that  the  capture  was  actually 
made  on  the  coast  of  the  United  States,  within  a  marine 
league  of  the  shore. 

The  objection  seems  bottomed  upon  the  ancient  doctrines 
in  Great  Britainy  relative  >  to  captures,  which  are  droits  of 
the  admiralty,  or  which  belong  to  the  king  jure  coronae* 
It  seems  clear,'  that  in  Ekiglandy  by  very  ancient  grants 
from  the  crown,  the  Lord  High  Admiral, has  the  benefit  of 
all  captures  made  by  non-commissioned  vessels,  and  also 

ft  1  Bob.  218,  rwU. 
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of  all  captttrefl,  by  whomsoever  made,  of  all  abips  and 
goods  coming  or  already  come  into  ports,  creeks  or  roads 
of  England  and  Ireland,  by  stress  of  weather  or  other 
accident,  or  by  mistake  of  port,  or  by  ignorance,  not 
knowing  of  the  war,  and  also  of  all  derelicts.  But.  the  king 
reserved  to  himself,  in  right  of  his  crown,  all  such  ships 
and  goods,  as  should  be  seized  in  port  on  the  breaking  out 
of  war,  and  also  all  such,  as  should  come  in  voluntarily 
upon  revolt,  or  be  driven  or  forced  into  port  by  the  king's 
men  of  war*' 

The  grants  to  the  Lord  High  Admiral  have  always  re- 
ceived  a  strict  construction,  because  they  go  to  create  a 
perpetual  alienation  of  certain  prerogatives  from  the  crown. 
Therefore  it  is  settled,  that  it  is  not  sufficient,  that  a  ship 
be  abotU  to  go  into  a  port  or  roadstead,  to  entitle  the 
admiral,  but  she  must  be  actually  entering^  and  in  ipsis 
faucibus  portHs;''  and  the  roadstead  must  not  only  bcf  a 
place  for  anchorage,  but  a^place  for  anchorage  to  unload 
and  load  cargoes." 

Independent  however  of  these  grants  to  the  Lord  High 
Admiral,  I  apprehend  that  no  doubt  could  arise  in  England^ 
as  to  the  right  of  any  commissioned  vessel  to  seize  any 
enemy  property,  within  the  ports  or  on  the  coasts  of  the 
kingdom.  It  is  true,  that  all  rights  of  prize  belong  origi- 
nally to  the  crown,  and  the  beneficial  interests  derived  to 
others  can  proceed  only  from  the  grant  of  the  crown,"  and 
therefore,  all  captures,  wherever  made,  enure  to  the  use 
and  benefit  of  the  crown,  unless  they  have  been  granted 
as  droits  to  the  admiralty,  or  as  prize  to  the  captors. 

It  has  been  usual,  at  least  since  the  reign  of  queen 
Anne,^^  for  parliament,  on  the  breaking  out  of  war,  to  grants 

•  T%b  JUbeeeak,  1  Rob.  227  and  229,  note^^TkeOertntda,  1  Rob,  211. 

7  ThoRobeceahjlRob.2SS!.  •  Ibidr-'midikiMariaFranemse^eRob.TS^, 

•  The  Eisebtj  5  Rob,  l73.->n  EatL  619.-7^  Maria  Framoite^  6  Rob,  28& 


wkb  a  few  cxe«ptions»  tke  whole  iiitevest  in  priMg,  lude 
by  commiBsioned  veteelsy  to  the  captorB,  to  be  diatribuled 
in  such  proportions,  as  the  crowa  should  by  proclamatioa 
provide*    In  cases  net  within  the  purriew  of  any  act  of 
parliameDt,  the  crown  has  usuallj  made  a  grant  of  its 
rojal  bounty  equally  extensive.     The  beneficial  int^«it 
•f  captors  in  prises  must  therefore  depend  upon  the  pob* 
lie  or  royal  grant  \  the  authority  to  capture  mnat  depend 
altogether  upon  the  extent  of  the  commiasion  issued  to  a 
public  or  private  vessel.    Each  may  have  a  right  to  ei^ 
tore  in  cases,  where  no  beneficial  interest  may  accioe  to 
the  captors—although,  in  general,  the  rights  are  co^exlen* 
sive.     In  fc^mer  times,  the  crown,  on  the  breaking  oat  of 
war,  issued  cimimissions  to  public  and  private  vesseh,  in 
such  form  and  extent  as  suited  its  own  discretion*    The 
authority,  as  to  the  commissions  of  public  ships,  has  no^  to 
^  my  knowledge,  ever  been  restricted  ;  but  sincis  the  uiat 

1  18  Geo.  eh.  4,  it  has  been  nsuaf,  in  the  acts  of  parUammitf 

\  to  restrain  the  commissions  of  privateers  to  ^^ihe  attackkig, 

I  surprising,  seizing,  and  taking,  by  such  ship  or  vessel,  or 

the  crew  thereof,  any  place  or  fortress  upon  the  land,  er 
any  ship  or  vessel,  goods,  ammunition,  armsy  atorca  of 
war,  of  merchandize,  belongi^g  to  or  possessed  by  any  of 
his  majesty's  enemies,  in  any  seayCreekf  havmf  or  river." 
This  restriction  is  undoubtedly  founded  open  the  poticy 
of  discouraging  depredations  upon  the  coasts  of  die  enemy^ 
for  the  purpose  of  plundering  individuals*^ 

With  a  view  indeed  to  tiie  same  pcdicy,  by  a  recoit  ai^ 
of  parliament,  (which  I  have  not  had  an  opportooity'  la 
see)  the  right  of  capture  by  puMic  ships  is  restrained  to 
**  any  fortress  upon  the  famd,  or  any  arras,  nanmnaitiaBt 
stores  of  war,  goods,  merchandize^  and  treasury  belofiging 
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to  the  stiUSy  or  to  any  puUic  trading  company  of  the  ene- 
micB  of  the  crown  of  Chreat  jBritoin,  upon  the  land*^*  And 
Sir  VTiUiam  Scottf^  commenting  upon  this  clause  of  »the 
act,  ofaserrea  that  the  commisaions  of  prirateers  do  not. 
under  the  act,  extend  to  the  capture  of  private  praptrty  on 
land,  and  that  such  a  right  is  not  granted  even  to  king's 
ships :  that  the  interests  of  the  king's  cruisers  are  expressly 
luttited,  with  retpect  to  the  propertj/9  in  which  the  eaptore 
f»n  acquire  any  interest  of  their  own,  the  state  still  seeu* 
ring  to  itself  all  private  property,  in  order  Uiat  no  tempta* 
tion  might  be  held  out  for  unauthorized  expeditions  against 
the  subjects  of  the  enemy.  And,  as  to  privateers,  he  states, 
that  it  was  the  intention  of  parliament  to  limit  their  captures 
*^  to  fortified  places,  and  fortresses,  and  to  property  water- 
borne,"  *'  in  any  sea,  creek,  river,  or  haven."  Indepen* 
dent,  however,  of  these  restraining  acts  of  parliament,  and 
in  cases  which  they  do  not  reach,  it  never  has  been  donbtedf 
that  the  crown  might  grant  commissions  to  privateers,  as 
extensive  as  it  pleased.  And  in  the  only  forms,  which  have 
fallen  under  my  observation,^^  the  grant  of  the  crown  seems 
in  as  general  terms  as  possible.  But  it  has  never  been 
thought  1^  any  time,  that  captures  by  privateers  were  ex« 
clttsively  confined  to  v  the  high  seas,  independent  of  any 
acts  of  parliament ;  on  the  contrary,  these  have  been  unin 
fonniy  deemed  restrictive.*^  Captures  indeed  may  be 
uuide,  by  privateers  or  public  ships,  under  circumstances 
which  will  entitle  the  crown  to  hold  them  droits  of  admi^ 
ralty,  but  this  has  never  ben  supposed  to  destroy  the  right 
to  capture. 

If  there  be  nothing  in  the  langufl|^  of  the  acta  of  pariia« 
ment,  or  of  the  commission  or  prixe  proclamations  and 
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imh-uctions,  to  affect  the  cme,  I  lake  if  for  granted,  tttat 
by  the  prize  law  (^  EhtgUmd,  a  privateer  may  lawfidlx 
make  captures  within  (he  territorial  limitB  of  the  realm  oa 
Uie  sea  coast.  Agaiost  the  generality  of  this  doctrioe,  I 
bare  not  been  able  to  find  a  single  opposing  authority,  and 
the  very  silence  of  the  books  in  a  case  of  so  frequent  oc> 
currence  aSbrds  a  strong  argument  in  its  favor. 

On  the  other  hand,  in  the  cases  of  the  Rebtccali,  and 
the  Maria  Francoiae,  where  the  claiiuB  of  the  admiral- 
ty were,  rejected,  no  question  was  raised,  as  to  the  right 
of  capture  within  the  territorial  limits  of  the  country,  (•!• 
though  the  facta  might  well  have  raised  it)  and  the  propef^ 
waa  condemned  to  the  captors,  as  good  and  lawful  prize- 
In  the  UiiUed  Slates,  there  are  not,  strictly  speaking,  any 
such  things  as  droits  of  admiralty.  The  sole  and  excla- 
aive  right  to  ail  prizes  rests  in  the  government,  and  no  iodt- 
vtdnal  can  acquire  any  interest  therein,  unless  under  their 
grant  and  commission;  and  all  caplureB,  therefore,  made 
without  such  grant  and  commission  enure  to  the  nae  of  the 
government,  by  virtue  of  its  general  prert^ative.  This,  ■■ 
Sir  W.  Scott  observes,  "  is  no  peculiar  doctrine  of  the 
English  constitution  ;  it  is  universally  received,  as  a  nece^ 
■ary  principle  of  public  jurisprudence,  by  all  writers  on  the 
subject ;  bello  porta  cedunt  retpublieae. "  And  the  go- 
vemmenl,  in  such  case,  do  not  take  the  property,  aa  drmls 
of  admiralty,  bat  strictly  and  technically  jure  reiptAlkae. 
In  order  to  decide  on  the  rights  of  captors  in  the  UtMti 
States,  it  is  necessary  to  look  into  the  laws,  which  the  Le- 
^slature  have  enacted  on  the  subject ;  for  no  beneficid 
interest  can  pass  to  them  beyond  (he  terms  of  the  grants, 
which  have  been  made  by  Congress  ;  and  on  the  other  hand, 
no  abridgment  of  their  rights,  unautboiised  bj  the  Un, 
can  be  of  validity. 

*intEU€it,»  Sab.  ITS.  >«Seer<t(il,Ml3,(*.lJ,«.2BL 
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By  the  9ct  declaring  war, "  the  President  is  authorized  to 
employ  the  whole  land  and  naval  force  of  the  United  StcUes^ 
to  carry  the  war  info  effect,  and  to  issue  to  private  armed 
Teasels  of  the  United  States  commissions  or  letters  of 
marque  and  general  reprisal,  in  suchfarmy  as  he  shall  think 
proper,  against  the  vessels,  goods,  and  effects  of  the  go- 
vernment of  the  United  Kingdom  of  Oreat  Britain  and  /re- 
landf  and  the  subjects  thereof.  It  has  been  argued,  on 
behalf  of  the  United  States^  in  some  of  the  causes  before 
the  court,  that  the  authority  to  the  President  to  issue  com- 
minions  in  such  form  as  he  should  think  proper,  includes 
a  power  to  abridge  the  general  rights  of  capture  by  except- 
ing classes  of  cases,  as  the  President  shall  from  time  to  time 
deem  expedient.  I  cannot  yield  to  this  construction.  The 
act  requires,  that  the  commission  should  include  general 
reprisalBj  and  leaves  nothing  but  the  form  to  the  control  of 
the  executive.  Nor  do  I  conceive,  that  the  act  of  the  26th 
of  June,  1812,  ch.  107,  in  any  part  thereof,  and  particularly, 
in  the  81  h  section,  by  authorizing  the  President  to  issue 
instructions  for  the  better  governing  and  directing  the  con- 
duct of  privateers,  meant  to  restrict,  or  in  any  wise  abridge 
the  general  authorities  flowing  from  the  former  act.  It  is 
not,  however,  necessary  very  cicely  to  sift  this  point,  be- 
cause the  President  has  not,  in  fact,  either  in  the  commission 
or  in  the  instructions,  restrained  privateers  from  making 
captures  on  the  coasts  of  the  United  States.  The  com- 
mission contains  an  authority  **  to  subdue,  seize  and  take, 
any  armed  or  unarmed  British  vessel,  public  or  private, 
which  shall  be  found  within  the  jurisdictional  limits  of  the 
United  StateSj  or  elsewhere  on  the  high  seas,  or  within 
the  waters  of  the  British  dominions,  and  such  captured 
vessel,  with  her  apparel,  &c.  and  the  goods  or  effects, 
whicji  shall  be  found  on  board  the  same,  together  with  all 
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the  BrituA  p«Boi»,  &c.  to  Ining  within  Bome  fori  t£  the 
United  State*."  And  farther,  "  to  detain,  aeize  and  take, 
aU  Tesaeli  and  effects,  to  whomaoever  beUtngimg,  which 
■hall  be  liable  thereto,  aeeording  to  the  lam  t^  «•■ 
Hona,  Mid  the  rights  of  the  VnHed  State*,  aa  a  power  at 
war ;"  and  to  bring  the  same  witfain  wne  "  pert  of  the 
UnUei  StiUts"  8m:.  The  initnictions  accompenTing  the 
commisBion  state,  that  "  the  high  aeaa"  in  the  comaussioo, 
generally  extend  to  low  water  mark ;  and  not  a  sjilable  if 
coDtained  therein,  which  reatr»nB  the  general  langm^  of 
die  commlisioa.  So  far  from  captures  being  prtdiibUed 
within  oar  jarisdiclional  limits,  thej  are  expressly  aaUisri- 
Md  by  the  conuniBsion. 

As  therefore  there  is  no  limitation,  either  in  the  grast  of 
prise  by  Congress,  or  in  the  comnuHsion  or  inatruclions  nf 
the  President,  abridging  the  right  of  capturiqg  prizes  within 
a  marine  league  of  the  coast,  I  think  it  clear,  that  the  cap- 
tors have  as  full  powers  and  authorities  there,  as  in  captures 
upon  Ae  broad  ocean.  It  ia  quite  a  distinct  question, 
whether  some  limitation  might  not  have  been  prudent,  upas 
which  I  do  not  however  presume  to  hare  an  tqiioion. 

It  has  been  futher  BUpposed,  that  the  commtSBton  and 
pant  of  prises  provided  by  law  do  not  attach  upon  properly 
like  this,  because  the  grant  and  commissioD  is  of  the  pro- 
perty of  the  enemies  of  the  United  States,  (o  wit,  rbs 
British  government  and  its  subjects.  This  objectioB  baa 
in  part  been  answered  before  ;"  and,  certainly,  it  might  be 
more  plausibly  urged  sg^nst  the  letters  of  marque  issued 
by  the  British  government.  I  will  conteot  myself  with 
barely  quoting  from  the  Elaehe "  the  answer  erf  Sir  Tm. 
Seott  to  an  objection  of  this  same  nature,  which  I  consider 
so  decisive,  as  to  require  no  farther  commenL  "  it  is  con- 
tended)" says  he,  "  that  no  grant  of  prise,  made  bj  the 
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crown,  attaches  upon  such  property  as  this,  (i.  e.  in  the  case 
before  him,  neutral  property)  because  the  grant  is  of  pro* 
perty  of  the  king^s  enemies,  that  is,  of  the  French  and  other 
hations,  with  whom  we  are  at  war.  But  the  grant  is  not  so 
construed  and  applied.  It  is  held,  in  construction  and 
practice,  to  embrace  all  property  liable  tooe  condemned 
as  prizey  and  not  particularly  reserved  by  the  rights  of  the 
crown  or  of  the  admiralty.  By  fiction,  or  rather  by  intend* 
ment  of  law,  all  property  condemned  is  the  property  of 
enemies,  that  is,  of  persons  so  to  be  considered  in  the  par- 
ticular transaction  ;  and  half  the  business  of  this  court  is 
exercised  on  such  property,  in  determining,  whether  it  is 
not  liable  to  be  condemned,  as  prize  to  the  captors.  It 
is  therefore  a  position  not  seriously  to  be  maintained,  that 
the  captors*  grant  does  not  reach  to  this  extent,  by  the 
constant  course  of  interpretation  authorizing  such  a  con- 
struction." 

It  has  been  farther  argued,  that  the  capture  was  not  legal, 
because  the  brig  was  actually  coming  into  a  port  of  the 
United  States,  and  therefore,  there  was  no  meritorious  ser- 
vice performed,  entitling  the  party  to  the  recompense  of 
prize.  But  it  may  be  answered  to  this,  that  the  right  of 
the  captors  to  prize  is  not  like  the  right  te  salvage,  founded 
upon  any  supposed  meritorious  service.  It  depends  exclu- 
sively upon  the  commission.  The  captors  may  have  ex- 
hibited the  utmost  gallantry  and  enterprise,  and  accom- 
plished the  most  arduous  services,  and  yet  if  they  have  no 
commission,  the  prize  belongs  exclusively  to  the  govern- 
ment. On  the  other  hand,  if  they  have  a  commission, 
although  there  may  have  been  scarcely  any  exertion,  aud 
the  property  may,  by  mere  good  fortune,  have  fallen  into 
their  lap,  they  share  the  whole,  as  undispated  prise.  And 
if  the  property  belong  to  enemies,  or  from  the  nature  of  the 
transaction^  Is  to  be  deemed  pro  hac  vice  the  property  of 
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,  it  is  quite  immaterial,  whether  the  propertj  be 
going  from,  or  coming  to  a  port  of  tfait  conntry .  Aod  where 
the  ofience  lias  been  a  trade  with  the  enemy,  the  caaet 
make  no  diilinction,  whether  the  voyage  was  from,  or  to 
the  porta  of  the  capturing  power.  In  some  of  the  caaet,  it 
ii  clear,  that  the  property  wai  hound  to  a  port  within  the 
Brilisb  dominions,  at  the  time  of  capture. " 

On  the  whole,  as  none  of  the  distinctions  assumed  by  the 
claimants  can,  in  point  of  law,  prevail,  I  fee)  myself  boond 
to  declare,  that  the  property  must  he  condemned  to  the  cap- 
tors, as  good  and  lawful  prize.  It  is  a  case,  in  which  the 
caplon  seem  disposed  to  exercise  (he  swnnuun  j%u,  a  conrse 
which  I  must  regret,  but  have  no  authority  to  prevent. 
.  The  operation  of  the  Presiileut's  instruction  of  the  2Sth 
of  August,  1812,  on  the  present  case,  was  elaborately  con- 
sidered  by  the  learned  Judge  of  the  Diito'ict  Court,  io  pro- 
nouncing bis  decree.  I  have  had  an  opportunity,  in  t&e 
case  of  the  brig  Alexander  aod  cargo,  lU  this  term,  to 
express  my  opinion  on  (hat  instruction,  and  to  that  opinion 
I  do  not  tbiuk  it  necessary  to  add  any  thing  in  this  place. 

I  reject  the  claims  of  the  UnUed  SttUts,  and  of  Messrs. 
Dall  and  Vose,  and  pronounce  the  brig  Joaeph  and  her 
appnrtenances,  good  and  lawful  prise  to  the  c^tott. 

X  E.  Sprt^ue  for  the  captors. 

S.  Pvtnam  for  the  claimants. 

O.  Blake  for  the  United  Statts. 


»  Pm^Bta,tT.R.  d4S.-7V  ftiMhtt  V^OWorf,  b  17W.-71tJ.-wyi 
Jaai,  in  lT<7.-7^  CiB^tt  A  y«*mwi|f,  io  ITSl^Wt  J^wfe  —  JhHinfas 
b  l-m.-T%t  Witlit^  JD  IT99,-UMl  Tit  Bmp,  I  At.  IBS,  n  wUdi  ImI  Mt,  M« 
'  fai  fflli  n.  &U,  ibc  oUier  cited  CHM  wiU  ba  &»d . 


OCTQUER  TEBM,  1013.  t^ 


Thi  Caboo  of  thi  Ship  Euvhovt^  Aaurrs  Bbowv,  Claimant. 

A  eufsp  belonp^g  to  eoenics,  and  fsuod  in  oar  porta  at  the  breakiog  out  of  a 

war,  18  Gonflfleablejfire  beUi  without  aoy  apecial  act  of  Coqgreii  aathorisiac 

the  sdnre. 
If  the  party  filing  a  libel  agahut  property,  as  prise  of  war,  ii  not  entitled  to  ft, 

ooodemnatloo  will  go  to  the  Umkd  Slaia* 
31ie  like  law  prevaib  on  a  nit  tiirni,!^  an  infinnier,  whose  title  &ili,  under  • 

innnMnpoi  geSsore. 
All  property  captured  intinieof  war  beloogi  to  the  government,  unlen  granted 

'  l^them  to  flitlier  penona. 
Ho  anlgeet  can  legally  commit  hostilitieti  where  the  sovereign  has  either  (fir 

rectly  or  ooostnictiyely  prohibited  oieh  acts. 
An  aHen  enemy  cannot  sustain  a  claim  in  a  prise  eomt ;  nor  em  a  eitiaen  daim 

the  property  of  an  enemy  in  a  priseeourt,  upon  an  alleged  sale  since  the  war. 
BSy  the  law  of  nations,  the  debts,  credits,  and  corporeal  pn^rty  of  an  coemyy 

found  in  the  country  on  the  breaking  out  of  war,  are  confiscable. 
l^he  courts  of  the  Vnii§d  Skiet  have  jurisdictioo  over  all  prises  made  in  ports, 

as  well  as  OB  the  high  «n>by  virtue  of  the  ddegatioa  of  admiralty  and 

Maritime  jorisdictioo. 
Upon  a  declaration  of  war,  the  President  has  an  authority,  as  incident  to  his  of- 
fice, to  employ  all  tfaensoal  and  cnstomary  means,  acknowledged  by  the  law 

of  nalions,  to  carry  it  uto  effect. 
He  may  therefixre  lawfully  authorise  the  capture  of  enemy  property,  wherever 

by  the  law  of  nations  it  is  liable  to  capture. 

STORY^  J.  This  is  b  prize  BlkgBtioD,  filed  bj  the 
District  Attornej  in  behBlf  of  the  United  SWes  Bod  of 
John  DelanOf  against  five  hundred  and  fifty  tons  of  pine 
timber,  part  of  the  cargo  of  the  American  ship  Emulous^ 
which  was  seized  as  enemies'  property  about  the  5th  day  of 
April,  1813,  after  the  same  had  been  discharged  firom  said 
•hip,  and  while  afloat  in  a  creek  or  dock  at  New^Bedford, 
where  the  tide  ebbs  and  flows. 

From  the  evidence  in  this  case,  it  appears  that  the  ahip 
Emulous  is  owned  by  the  said  John  Delano^  John  John* 
ston^  Levi  Jennt/f  and  Joshua  Delano,  of  New-Bedford 
and  citizens  of  the  United  States.  On  the  3d  day  of 
February,  1812,  the  owners,  by  their  agents,  entered  into  b 


deck-yardsA  Besides  the  claim  of  Mr.  Brownj  there  is  a 
claim  iDterpoaed  by  the  owners  of  the  ship  Emulous,  pray- 
ii^  for  an  allowance  to  them  of  their  expenses  and  charges 
in  the  premises. 

A  preliminary  exception  has  been  taken  to  the  Ubeli  for- 
a  supposed  incongruity  in  blending  the  rights  of  the  United 
StatsSy  and  of  the  informer,  in  the  manner  of  a  qui  tarn  ac- 
tion at  the  common  law.  I  do  not  think  this  exceptbn  is 
entitled  to  much  consideration.  It  is>  at  most,  but  an  irreg- 
ularity, which  cannot  afiect  the  nature  of  the  proceedings, 
or  oust  the  jurisdiction  of  this  court.  If  the  informer  can- 
not legally  take  any  interest,  the  United  Siatea  have  still  a 
right,  if  their  title  is  otherwbe  well  founded,  to  claim  a 
condemnation.  Nor  would  a  proceeding  of  this  nature  be 
deemed  a  fatal  irregularity  in  courts  having  jurisdiction  of 
seizures,  whose  proceedings  are  governed  by  much  more 
rigid  rules  than  those  of  the  admiralty.  It  is  a  princ^[de 
elear^  settled  at  the  coouoon  law,  that  any  person  might 
seiae  uncustomed  goods  to  the  use  of  himself  and  the  king, 
and  thereupon  inform  of  the  seizure :  and  if,  in  the  exche«- 
quer,  the  informer  be  not  entitled  to  any  part,  the  whole 
shall,  on  such  information,  be  adjudged  to  the  king.  For 
this  doctrine  we  have  the  aothorily  of  Lord  HaU^  and 
the  solemn  judgment  of  the  court  in  Roe  vs.  jRoe,'  and 
MfMen  vs.  BartUtt*^  The  same  rule  most  undoubtedly 
ewtfli  in  the  prise  court,  aind  as  1  apprehend  is  applied 
with  greater  latitude.  All  property  captured  bebngs  ort- 
ginally  to  the  crown,  and  individuals  can  acquire  a  title 
thereto  in  no  other  manner,  than  by  grant  from  the  crown.* 
ThiS^  howev^,  doea  not  preclude  the  right  to  seise ;  en 
the  contrary,  it  is  an  indisputable  prmcipie  in  the  Bngltsh 

>  Harg.  Lan  Tracts^  227.  >  Hardr.  185. 

'  Piv^,  \Q5.-^AaX  lee  the  BtU^  Caiitmi,  1  RuL  220. 
«  TUElstbtjdHob,  173,  II  £ail.  619.^7^  Maria  fVtmcoise,  6  M.  3XL 
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prise  courts,  that  a  aubject  mB7  seixe  hostile  properiT-  |br 
the  use  of  tbe  craini,  wherever  it  is  fonikl ;  and  it  rests  in 
the  diBcretion  of  the  crawn,  whether  it  will  or  will  not  ratify 
«])d  coDSnmmate  ttie  seisare  by  proceeding  to  condennft- 
tibn.  But  ta  the  prise  court  it  is  a  matter  of  pnre  iodiSe- 
reoce,  whether  the  aeianre  proceeded  originally  from  the 
crown,  or  has  been  adopted  by  it ;  and  whether  the  crowi 
would  take  jitre  eoronae,  bj  its  trtoscendant  prerogative,  or 
JHTt  adtturaUtatia,  as  a  flower  annexed  by  its  grant  to  the 
office  of  lord  high  admiral.  The  cases  of  captures  by  noo- 
commissioiied  vessels,  by  cmnmandera  on  fordgn  statioM 
anterior  to  war,  by  jwivate  individuals  in  port  or  on  ths 
coasts,  and  by  oaval  commanders  <mi  riiore  on  uDauthwiscd 
expeditions,  are  all  very  strong  illustratiiMis  of  the  princti^.* 
And,  in  cases  where  private  captors  seek  condemitatioa 
to  themselves,  it  is  the  settied  conne  of  the  court,  on  fail- 
nre  of  their  title,  to  decree  condemmtimi  to  tbe  crown  or 
the  admiralty,  as  At  circunutsnces  require.*  Nor  can  I 
consider  these  principles  of  the  British  courts  a  departure 
from  tbe  law  of  natiotis.  The  audiority  of  Pi^tndoif  and 
Vattd  are  introduced  to  shew,  that  jmvate  subjects  are 
not  at  Hterty  to  seise  Hht  property  of  enemiea  withovt  the 
commission  of  the  sovereign ;  and  if  they  do,  they  are  con- 
sidered as  pirates :  but  when  attentively  considered,  it 
strikes  me,  that  tidung  tbe  full  scope  of  these  autbois, 
they  win  not  be  found  to  supimrt  s»  broad  a  positiaa.* 
VtMA  himself  admits,*  that  the  declaration  of  war,  which 
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•ajoint  the  tubjects  at  large  to  attack  tbe  enemy's  subjects, 
impUes  a  general  order,  and  tbat  to  comnut  hostilities  on 
our  enemj  without  an  order  from  our  sovereign,  after  the 
war,  is  not  a  violation  so  much  of  the  law  of  nations,  as  of 
the  public  law  applicable  to  the  sovereignty  of  our  own  na- 
tion** And  he  explicitly  states^^*  that  by  the  law  of  na- 
tions,  when  once  two  nations  are  ei^ged  in  war,  all  the 
subjects  of  the  one  may  commit  hostilities  against  those  of 
the  other,  and  do  them  all  the  mischief  authorised  by  the 
state  of  war.  All  that  he  contends  for  is,  that  though  by 
the  deelaration  all  the  subjects  in  general  are  ordered  to 
attack  the  enemy,  yet  that  by  custom  this  is  usually  re* 
strained  to  persons  acting  under  commission,  and  that  the 
general  order  does  not  invite  the  subjects  to  undertake  any 
offensive  expediticHi,  without  a  commission  or  particular  or- 
der ;^  and  that,  if  they  do,  they  are  not  usually  treated  by 
the  enemy  in  a  manner  as  favorable,  as  other  prisoners  of 
war."  And  Vaitd^  explicitly  declares,  that  the  declara* 
tion  of  war  <' authorises  indeed  and  even  obliges  every 
subject,  of  whatever  rank,  to  secure  the  persons  and  things 
belonging  to  the  enemy,  when  they  fall  into  his  hands ;" 
and  he  then  goes  on  to  state  cases,  in  which  the  authority 
of  the  soverdgn  may  be  presumed.^ 

The  whole  doctrine  of  Vattd^  fairly  considered,  amountt 
to  no  more  than  this,  tbat  the  subject  is  not  required,  by 
the  mere  dedaration  of  war,  to  originate  predatory  expe* 
ditions  agamst  tfie  enemy ;  that  he  is  not  authorised  to  wage 
war  contraij  to  the  will  of  his  own  sovereign,  and  that, 
though  the  ordinary  declaration  of  war  imports  a  general 
authority  to  attack  the  enemy  and  his  property,  yet  custom 
has  so  far  restrained  its  meanmg,  that  it  is  in  general  con- 
fined to  persons  acting  under  the  particular  or  constructive 
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comminioo  of  the  MTereigii.  If  Ifaerefbre  tlie  lobject  ^ 
midtirtake  a  pnAktory  expeilition,  it  is  en  infrnqtemeRt  of 
dte  poblic  Itw  of  hii  own  country,  whose  lorereignt^  he 
thus  ioTtdet ;  bn(  it  ii  not  a  violation  of  the  law  of  natioiH, 
of  which  the  eaemj  haa  a  right  to  complaiB.  Bat  tf  the 
propertj  of  the  enenj  faU  into  the  handa  of  a  aabject,  ke 
h  bound  to  aeeure  it.  Fw  every  pttrpoae  i^plicritle  to  Ae 
present  caae,  it  does  not  aeem  Decestary  to  contrortxt  theM 
positions.  And  whaterer  may  be  the  correctoeM  o(  the 
others,  I  am  perfectly  satisfied,  that  the  position  is  well 
founded,  that  no  subject  can  legally  commit  boslilitieB,  or 
Ci^tare  property  of  an  enemy,  where  altber  expressly  er 
constmctfTely  the  sovereign  has  prohttttted  it.  But  sup- 
pose he  does,  1  wonld  Uk,  if  the  aoToreign  may  not  ratify 
his  proceeding,  and  Unis,  by  a  retnKacfire  opetalimi,  give 
validity  to  them  T  Of  Ibis  there  seems  to  me  no  (egat  doubt. 
The  snbject  seizes  at  his  peril,  and  the  saverelgit  decides 
in  the  last  resort,  whether  he  will  appro\'e  or  disapprove  of 
the  act. » 

The  anthority  <^  Pt^mioif  is  sttH  less  in  favor  of  tbe 
position  of  the  claimant's  counsel.  In  the  section  cHed," 
Pf^aidorf  considers  Ihe  qnestion,  to  whcHn  property  cap- 
tured in  war  beltrngs ;  a  qneslioo  also  examined  by  Vttttl, 
hi  die  229(h  sect,  of  the  book  and  chapter  above  referred 
to.  In  the  course  <^  that  discussion,  Pt^mdttf  obsems, 
"  that  it  may  be  very  jiisHy  qneafioBed,  whether  evtry 
thing  taken  in  war  by  frivatt  kogtOttiea,  and  by  the  brs- 
very  of  private  subjects,  that  have  no  commiseioB  lo  war- 
rant them,  belongeth  to  them  that  tde  it.  For  this  is  dso 
a  part  of  the  war,  to  appoint  what  penens  are  to  act  in  a 
hostile  niamier  against  the  «mmy,  and  how  ftr.  Aid  -« 
consequence,  no  private  person  hath  power  to  mtke  dame- 
tationa  in  an  enemy's  country,  or  to  carry  off  spoil  or  plnn- 

u  nmAown,  I  Ate.  IQZ.  "  Bntt,tk.B,t.lt. 
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der»  withotit  permnwHi  from  Ub  «over«igD.  And  th* 
sovereign  is  to  decide,  how  fiir  private  men,  when  they  are 
permitted,  are  to  nae  that  libertj  of  plunder,  and  whether 
thej  are  to  be  sole  proprietors  in  the  booty,  or  only  to 
riiare  a  part  of  it.  So  that  all,  a  private  adventurer  in  war 
^an  pretend  to,  k  no  more  than  what  his  sovereign  will 
please  to  allow  him;  fiir  to  be  a  soldier,  and  to  act  offen- 
sively, a  man  must  be  commissioned  by  public  authority." 
As  to  the  point,  upon  which  Puffmdarf  here  expresses  his 
doubts,  I  suppose  that  no  person,  at  this  day,  entertains  any 
doubt*  It  is  now  clear,  as  I  have  already  stated,  that  all 
captures  in  war  enure  to  the  Bovereig|(,  and  can  become 
private  property,  only  by  his  grant.  But  is  there  any  thing 
In  Pf0endorf  to  authorise  the  doctrine,  that  the  subject  so 
seiaii^  property  of  the  enemy  is  guilty  of  a  very  enormous 
erime,  of  the  odious  crime  of  jHracy  ?  Or  is  there,  in  this 
language,  any  thing  to  shew,  that  the  sovereign  may  not 
adopt  the  acts  of  his  subject  in  such  a  case,  and  give  them 
the  effect  of  full  and  perfect  ratification  ? 
.  It  has  not  been  pretended,  that  I  recollect,  that  Oraiim$ 
supports  the  position  contended  for.  To  me  it  seems 
pretty  clear,  that  hia  opinions  lean  rather  the  other  way» 
via»  lo  support  the  indiscriminate  right  of  captors  to  all 
property  captured  by  them. "  Bynlurthodo  has  not  diM* 
ottssed  the  present  question  in  direct  terms.  In  one  place  ^ 
he  says,  that  he  is  not  guilty  of  any  crune  by  the  hws  of 
war,  who  invades  a  hostile  shore  in  hopes  of  getting  booty* 
It  is  true^  that  in  another  place  "  he  admits^  b  Conformity 
lo  his  doctrine  elsewhere,**  that  if  an  u»-commissioned  eroiser 
should  sail  for  the  purpose  of  making  hoatOe  capturesi  she 
flsight  be  dealt  with  aa  a  pirate,  if  she  made  any  captures^ 
except  in  self  defence.    But  this  he  expressly  grounds  upon 

»  OnL  Kb.  d,  ciS,<.  2, 10, 12.  ^  Bytik.  Pub,  Junt^  ch.  3. 
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the  nnmicipal  edicts  of  hia  own  country,  in  relatitm  to  up* 
tores  made  hj  ita  own  sut^cts.  And  be  sajs,  erery  dech- 
ntion  of  war  not  only  permits,  bst  expresstj  orders,  all 
subjects  to  injore  the  eoemj  by  every  possible  means,  not 
only  to  avert  the  danger  of  capture,  but  to  captore  and  strip 
tfae  enemy  of  all  his  property.  And  looking  to  tbe  general 
scope  of  his  obserrationB, "  I  think  it  may,  not  unfairly,  be 
argued  as  his  opinion,  that  independent  of  particelar  edicts, 
the  subjects  of  hostile  nations  might  lawfully  seize  each 
other's  properly,  wherever  found.  At  least,  be  states 
nothinf,  froin  which  it  can  be  inferred,  that  the  sovereign 
might  not  avail  himtelf  of  property  captured  from  tbe  enemy 
by  non-commissioned  subjects. 

On  the  whole,  I  hold  that  tbe  true  doctrine  of  tbe  law  of 
natiouB,  found  in  foreign  jurists,  is,  that  private  citissDS  c^ 
not  acquire  to  themselves  a  title  to  hostile  jMoperfy,  unless 
it  is  seized  under  the  commissioa  of  their  sovere^ ;  and 
that,  if  tbey  depredate  upon  the  enemy,  they  act  at  th^ 
peril,  and  may  be  liable  to  punishment,  unless  tbeir  acts 
•re  adopted  by  tiieir  sovereign.  That,  in  modem  times, 
the  mere  declaradon  of  war  is  not  supposed  to  clotbe  the 
citisens  with  autbority to  capture  hostile  property;  butthtf 
tbey  may  lawfully  seize  hostile  property  in  tbeir  own  de- 
fence, and  are  bound  to  secure,  for  the  use  of  tbe  sover^n, 
all  hostile  property,  which  falls  into  their  hands.  If  tbe 
principles  of  British  prise  law  go  farther,  I  am  free  to  a^, 
that  I  consider  them  as  the  law  of  tbis  country. 

1  hare  been  led  into  this  discussion  of  tfae  doctrines  of 
foreign  jurists  farther  than  I  originally  intended,  becaase 
tbe  practice  of  this  court  in  prise  preceedrngs  nnst,  as  I 
have  already  intimated,  be  governed  by  tbe  rales  of  admi* 
ralty  taw  disclosed  in  English  reports,  in  preference  to  the 
mere  dicta  of  elemenlary  writers.  I  tbon|^t  it  mj  doty, 
nji.(h.a,4,miA.w,n. 
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koweTer,  to  notice  these  authorities^  because  thej  seemed 
greatlj  relied  on  bj  the  claimant's  counsel. 

In  my  judgment,  the  libel  is  well  and  properly  brought, 
at  least  for  all  the  purposes  of  justic^  between  •  the  parties 
before  the  court,  and  I  overrule  the  exception  taken  to  its 
sufficiency. 

Having  disposed  of  this  objection,  I  come  now  to  con- 
sider the  objection  made  by  the  United  States  against  the 
sufficiency  of  the  claim  of  Mr.  Brown;  and  I  am  entirely 
eatisfied,  that  his  claim  must  be  rejected.  It  is  the  well 
known  rule  of  the  prise  court,  that  the  anus  probandi  lies 
on  the  daimant.  He  must  make  out  a  good  and  sufficient 
tide,  before  he  can  call  upon  the  captors  to  shew  any  ground 
for  the  capture.  ^  If,  therefore,  the  claimant  make  no. tide, 
or  trace  it  only  by  illegal  transactions,  his  claim  must  be 
rejected,  and  the  court  left  to  dispose  of  the  cause,  as  the 
other  parties  may  establish  their  rights.  In  the  present 
case,  Mr.  Brown  claims  a  title  by  virtue  of  a  contract  ^nd 
sale  made  by  alien  enemies  since  the  war.  I  say  by  alien 
enemies^  for  it  is  of  no  importance,  what  the  character  €i 
the  agent  is ;  the  transaction  must  have  the  same  legal  con- 
flrtmction,  as  though  made  by  the  aliens  themselves.  Now 
admitting,  that  this  sale  ^  was  not  colorable,  but  iotUl^d^ 
which  however  I  am  not  at  present  disposed  to  believe,  still 
it  was  a  contract  made  with  enemies,  pending  a  known  war, 
and  therefore  invalid.  No  principle  of  national  or  munici- 
pal law  is  better  settled,  than  that  all  contracts  wkh  an 
enemy,  made  during  war,  are  utterly  void.  This  principle 
has  grown  hoary  under  the  reverent  respect  of  centuries,  ^ 
and  cannot  now  be  shaken,  without  uprooting  the  very 
foundations  of  national  law.  ^  I  therefore  altogether  reject 
tile  claim  interposed  by  Mr.  Brown. 

»  7^fraiim«AamPtfdlcet»2A)fr.  77. 

»  19  Aiw.  4,  6,  eHbtd  ThmL  Dig.  Ub,  1,  eft.  6,  f.  21.— JEc  farU  B^usmftw,  1^ 
Va,jr.  Ih^Brittm  vi.  Tuners,  6  T.  A.  45. 
•»  M99k.  QmuL  Ftik.  Juri$,€h.  ^^Th»SankkCnt$i  I  lUb,  40^  70. 
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WItof  &en  k  to  be  don  with  tba  proper^?  It  is  eon* 
tended  od  the  pert  ef  Ike  UmiUi  Statts,  that  it  onsht  t* 
be  coBdemned  to  the  Vmittd  Statett  with  a  recompeuw  in 
the  nature  of  hIti^ e  to  be  awarded  to  Mr.  Deimmo.  Oa 
the  part  of  the  daimeat'a  connseU  (who,  uiKler  tba  ck- 
cumalaoces,  must  be  conaidered  merel/  as  argaind  ai 
euuei  euriae,  to  iiform  the  cooacieace  of  the  cwvt)  U  u 
eoatoBded,  I.  That  thii  cowt,  as  a  court  of  prizo,  hafl  bo 
proper  jnrisdictiui  orcr  the  eaate ;  3.  Th^  if  it  have  juris- 
diction,  it  cunotaward  coademaatioD  to  the  Vmiitd  Stmlm, 
for  serend  reason  ;  1.  Bocauae  by  the  Uis  of  imI*9IW»  *■ 
now  undeittoodi  ao  govenuMiit  can  lawfully  eoifiacatc  ths 
debts,  credits,  or  Tiaible  preperty  of  aliea  nnciaiB,  which 
have  beea  coatraeted  or  c«Me  iato  the  cwwtzy  duriag 
peace.  9.  Because,  if  the  hnr  of  oatieiiB  daea  aot,  the 
eotoMoo  law  doesr  afierd  soch  inoDnity  ireni  cooGacatioa 
to  frapettj  situated  like  the  prceent.  3^  Bstsnae,  if  Che 
right  to  Goafiscate  exists,  it  can  be  esetciMd  <Ndj  by  a 
positiT*  actof  Congre*a,who  have  sat  yit  kgirtsted  to  this 
extent.  4.  Because,  if  the  hri  pesttion  ba  net  taO^  aec»- 
r*t^  /et,  at  afl  ereata,  tkia  process  being  a  high  prenigk' 
tire  power,  ought  aot  to  be  exercised,  except  by  e^mi 
iBStruGtioDs  from  the  Fccaident,  which  are  ait  bIkwb  is 
Ail  case. 

Some  of  these  qaeatiooa  ate  of  vast  conaeqaence,  tD4 
most  extenrire  operatioo  ; — aad  ]  am  rirrrdinglj  oUigpd 
to  the  genlteaien,  who  have  aiptsd  them  with  so  mack 
ability  and  leamiog,  for  the  li^t.  which  tbej  have  thro«i 
upon  a  path  so  iidricate  and  obscure.  I  haiva  givea  these 
qneBtieufl  as  maeh  coaaideratifHi,  aa  the  ttato  of  my  heafth 
Mtd  tfae  Iweritj  of  time  would  allow ;  and  I  shall  now  gjiifC 
them  a  distinct  and  sepanto  diaciUBion,  that  I  may  at  leaM 
disclose  the  soorces  of  my  errors,  if  any,  aad  enable  those, 
who  nnite  higher  powers  of  discemmeat  with  more  exten- 
sive knowledge,  to  give  a  more  exact  and  jitst  opinion- 
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And  6r«t,  as  to  the  jtirisdiction  of  this  court  in  nttters 
0f  prise.  This  depends  parttjr  on  the  prise  act  of  26th  of 
J  one,  181  dy  ch.  107,  sect.  6,  and  partlj  on  the  true  extent 
aind  meaniog  of  the  admiralty  and  marithne  jurisdiction 
conferred  en  the  courts  of  the  United  States.  The  act  of 
fi6tb  of  June,  1812,  ch.  107,  provides,  that  hi  all  cases  of 
captured  Tessels,  goods  and  eflects,  which  shall  be  brought 
within  the  jurisdiction  of  the  United  States,  the  District 
Court  shall  hare  exclusire  original  cognisance  thereof,  as 
in  ciril  causes  of  admiralt  j  and  maritime  jurisdiction.  The 
act  of  18tb  of  June,  1812,  ch.  102,  declaring  war,  Authorizes 
the  President  to  issue  letters  of  marque  and  reprisal  to  pri* 
▼ate  armed  ships  against  the  ressels,  goods  and  effects,  of 
tlie  Brifish  government  and  its  subjects,  and  to  use  the 
whole  land  and  naval  force  of  the  United  States,  to  carry 
flie  war  info  effect.  In  neither  of  these  acts  is  there  any 
fimftation,  as  to  the  places  where  captures  may  be  made, 
on  the  land  or  on  the  seas,  and  of  course  it  would  seem^ 
that  the  right  of  the  courts  to  adjudicate  respecting  cap- 
tores  would  be  co-extensive  with  such  captures,  wherever 
made,  unless  the  jurisdiction  conferred  is  manifestly  conBned 
by  the  former  act  to  captures  made  by  private  armed  res^ 
lels.  It  is  not,  however,  necessary  closely  to  sift  this 
point,  as  it  may  now  be  considered  as  settled  law,  that  the 
courts  of  the  Untied  Siatts,  under  the  judicial  act  of  dOtk 
of  Sept.l  789,ch.  20,  have,  by  the  delegation  of  aH  civH  causes 
of  admiralty  and  maritime  jurisdiction,  at  least  as  fall  juris- 
diction of  all  causes  of  prize,  as  the  admiralty  in  England* 

Over  what  captures  then  has  the  admiralty  jurisdiction, 
as  a  prize  court  ?  This  is  a  question  of  considerable  iatn" 
cacy,  and  has  not  as  yet,  to  my  knowledge,  been  fully 
settled. 

>9  Otast  Yt.  Tkt  Sbop  Bdsy^  3  ZkO.  e^-^TaOoi  ▼>.  Jbucn,  3  IklL  133.— /'efiAci- 
km  v«.  Jkanty  9  X'oU.  H.'-Jmmngt  vf .  Cmrton,  4  Cran€h,  2. 
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However  the  qaestion  may  be,  as  to  the  right  of  the  ad- 
niralty  to  take  cognizance  of  mere  captarea  made  mi  the 
hnd)  excliwiTely  by  land  forcea,  as  to  which  I  gire  no 
opinion,  it  is  very  clear,  that  its  jurisdiction  is  not  confined 
to  mere  captures  at  sea.  The  prize  jurisdiction  does  hot 
depend  upon  locality,  but  upon  the  subject  matter.  .  The 
words  of  the  prize  commission  contain  authority  to  proceed 
upon  all,  and  all  manner  of  captures,  seizures,  prizes  and 
reprisals,  of  all  ships  and  goods,  that  are  and  shall  be  taken. 
The  admiralty,  therefore,  not  only  takes  cognizance  of  all 
captures  made  at  sea,  in  creeks,  havens  and  rivers,  but  also 
of  all  captures  made  on  land,  where  the  same  have  been 
made  by  a  naval  force,  or  by  co-operation  with  a  naval 
force.  This  exerciseof  jurisdiction  is  settled  by  the  most 
solemn  adjudications.^ 

Such  then  being  the  acknowledged  extent  of  the  prize 
jurisdiction  of  the  admiralty,  it  is,  at  least  in  as  ample  an 
extent,  conferred  on  the  courts  of  the  Uniied  SMes.  For 
the  determmation,  therefore,  of  the  case  before  the  court,  it 
is  not  necessary  to  claim  a  more  ample  jurisdiction ;  for  the 
Rapture  or  seizure,  though  made  in  port,  was  made  while 
the  property  was  water-borne.  Had  it  been  landed  and 
remained  on  land,  it  would  have  deserved  consideration, 
whether  it  coold  have  been  proceeded  against  as  prize  un- 
der the  admiralty  jurisdiction,  or  whether,  if  liable  to  sei- 
znre  and  condemnation  in  our  courts,  the  remedy  ought  not 
to  have  been  pursued  by  a  process  applicable  to  municipal 
confiscations.     On  these  points  I  give  no  opinion."^ 

9>  iTfy  Vi.  Peorie,  cited  m  Le  Cau*  vs.  Eden.  Doug,  e/O^.-^Linio  vg.  Rodney^ 
Dottg,  613,  note.— 7%«  cofliureitfiht  Cape  ^fOood  Hope,  2  Rob.  274.-7^  StOla  del 
JSvrUy  5  Rok.  340.— 7%«  ItUmi  ^Trinidad,  5  Rob.  m,—T%ortbmven,  1  Edn.  1Q2 
^Tkea9lwnqfCkbmmih,lJdon,  179.— 7%e JtekecoA,  1  Rob.  227.— 71k Oer- 
l»«ds,  2  J9ift.  21L—7iU  ifana  FfniMMie»  6  itil.  282. 

M  See  7%«  Oatter  Eoms^  1  Rob.  284,  fiole.— J9Ue  di  PMtitmMmrii^  ^  in 
Harg.  Lm  TVadi ,  eh.  28,  p.  245, 4c.«-Parfcar,  R.  297. 
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H«Tti^  diifKwed  of  the  quMtkw,  u  to  the  jsriidictiaD  of 
Ab  Otturt,  I  cMoe  t*  om  of  m  more  gemral  natare,  vis. 
wbeAer,  by  tba  modem  law  of  natioDS,  the  Mfcnign  bis  « 
t^t  to  confiicste  the  debts  due  to  bii  enemj,  or  the  goods 
of  hk  enemj  found  withia  his  territory  at  the  comBieBce- 
■cnt  of  the  war.  I  might  spare  myself  the  consideratMB 
of  the  q'tiestion,  ai  to  debts ;  but  as  it  hu  been  ably  srgned, 
I  will  submit  some  views  respecting  it,  because  ttiey  wSl 
iUnstrate  and  confirm  the  doctrine  applicable  to  goods. 

It  seems  conceded,  and  indeed  ia  quite  too  clear  for  »gii- 
Bsent,  that  in  former  timet  the  right  to  confiscate  debt*  was 
admitted  as  a  doctrine  of  national  law.  It  had  tbe  coantc- 
naace  of  the  civil  law,*  of  Qrotnu*  of  Pvffaaiotf,'*  and 
bslly  of  Bj/nkerBkoek,"  who  is  himself  of  the  h^eat  «»- 
thorily,  and  pronounces  his  opinion  in  the  most  explirit 
manner.  Down  to  the  year  1737,  it  may  be  c«nBideredai 
the  opinion  of  jurists,  that  the  right  was  unqueattonaMe. 
It  is  then  incumbent  on  Ifaoee,  who  assume  a  different  doc- 
trine, to  prove  that  since  that  period  it  has,  by  tbe  geeenJ 
consent  of  nations,  become  incorporated  into  tbe  code  of 
public  law.  I  take  upon  me  to  say,  that  no  jurist  of  reps* 
tation  can  be  found,  who  has  denied  the  right  of  confiscation 
of  enemies'  debts.  Vattet  has  been  supposed  to  be  tbe 
BHHt  favorable  to  the  new  doctrine.  He  certainly  does  Ml 
deny  the  rigbt  to  confiscate.  And  if  he  may  be  tbongfat  ts 
hesitate  in  admitting  it,  nothing  more  can  be  gathered  frmi 
it,  tfaaa  that  he  considers,  that  in  the  present  (imee  k  r«lsx> 
ation  of  (be  rigor  of  the  lav  has  been  in  practice  among  ttfl 
sovereigns  of  Europe."  Surely  a  relaxation  of  the  law  in 
practice  cannot  be  admitted  to  constitute  an  abolition  in 

3*  Dig.  U.  41,  m.  l^Dig.  U.  (9,  U.  U. 
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principle,  when  the  priacipie  ie  asserted  as  hite  as  1737  hj 
Ihfnkershoikf  and  the  relaxation  shewn  by  VMel,  in  1775. 
In  another  place,  however,  VaiieU  speaking  on  the  utibject 
of  reprisais,  admits  the  right  to  seiae  the  property  of  the 
nation  or  its  subjects,  by  way  of  reprisal ;  and,  if  war  en* 
sues,  to  confiscate  the  property  so    seized.      The  oxdy 
exception  he  makes  is  of  property,  which  has  been  deposit- 
ed in  the  hands  of  the  nation,  and  entrusted  to  the  public 
faith ;  a»  is  the  case  of  property  in  the  public  funds.^    The 
▼ery  exceptbti  evinces  pretty  strongly  the  opinion  of  Vai» 
le/,  SB  to  the  general  rule.     Of  the  character  of  Faitdf  as  a 
jurist,  I  shall  not  undertake  to  express  an  opinion*     That 
he  has  gyeat  merit  is  conceded,  though  a  learned  civiHaa  * 
informs  us,  that  '<  he  has  fallen  into  great  mistakes  in  io^ 
portaat  practical  diseosrions  of  public  law."  ^    But  if  he  is 
singly  to  be  opposed  to  the  weight  of  Ghrolttfts  and  PtiffeH" 
dorf,  and  above  al  Bjfi^lurskoekp  it  will  be  difficnlt  for  Inm 
to  sustain  so  unequal  a  contest. 

I  have  been  impressed  with  the  opinion  of  a  very  distin- 
guished  writer  of  oar  own  country  on  this  subject.^  I  ad« 
mt  in  the  {idlest  manner  the  great  n^rit  of  the  argument^ 
irbkh.  he  has  adduced  against  the  confiseation  of  private 
debts  due  to  enemy  subjofcts.  LooAiing  to  the  measurer 
Bot.aa  of  strict  right,  but  of  sound  policy  and  national  honor^ 
I  hsveno  hesitation  td  say,  tliat  the  argument  is  unanswera* 
ble*  He  proves  incontrovertibly,  #hat  the  highest  interests 
df  nations  dictate,  with  a  view  to  permanent  policy,  but  I 
lave  not  been  able  to  perceive  tlie  proofs,  by  which  he 
dvefthrows  thto  ancient  prindple*  In  respect  to  the  opm* 
ion  of  GroifttS,  quoted  by  him  m  No.  20,*  as  indicating-  a 

^  Vatta,  Kb,  2»  cA.  18,  f.  342,  343, 344. 
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doubt  by  Orotitu  of  his  own  principlea,  I  cannot  help^ 
thinking,  that  the  lew-Bed  writer  has  himself  fallen  iato  a 
oniBtake.  Orotws,  in  the  place  referred  to,**  is  net  advert* 
ing  to  the  right  of  confiHcation,  but  merely  to  the  g^Kral 
refluiti  of  a  treaty  of  peace.  He  says  **  that  after  a  pewe* 
no  action  lies  for  damages  done  in  the  war ;  bnt  '^  that  debts 
due  before  the  war  are  not  by  tbe  mere  operation  oS 
war  released,  but  remain  suspended  during  the  war,  and 
tfie  right  to  recover  them  revives  at  the  peace.  It  is  im- 
possible to  doubt  the  meaning  of  Orotiua,  when  the  prece- 
ding and  succeeding  secticms  are  taken  in  conitexioB ;  Gro- 
titis,  therefore,  is  not  inconsistent  with  himself:  nor  i» 
"B^kerskotk  more  consistent;"  for  tiie  latter  expficitly 
avows  the  same  doctrine,  but  considers  it  bapjrfic^ile  l» 
debts  confiscated  during  the  war,  for  these  are  completdy 
extinguished.** 

It  is  supposed  by  the  same  learned  writer,  that  the  prin- 
ciple of  confiscating  debts  had  been  abandoned  for  more 
tiian  a  century.  That  the  practice  was  iutemiitted  is  certain- 
ly  no  very  clear  proof  of  an  abandonment  of  the  principle. 
Motives  of  policy  and  the  general  iaterests  of  cunmorce 
may  combine  to  induce  a  nation  not  to  enforce  its  strict 
rights,  bat  it  ought  not  therefore  to  be  construed  to  releaas 
tiiem.  It  may  however  be  well  doubted  if  the  practice  ta 
quite  BO  uniform  as  it  is  supposed.  The  case  of  the  SiUna 
Loan,  which  exercised  the  highest  talents  of  tb«  E^^tish 
nation,  is  an  instance  to  the  ccratrary,  almost  within  a  half 
century.*  In  the  very  elabw^te  discuBsioos  al  aatiesal 
law,  to  which  that  case  gave  birth,  there  is  not  the  slightest 
intimation,  that  the  taw  of  nations  prohibited  a  aovere^ 
from  confiscating  debts  due  to  his  enemies,  even  where  the 
debts  were  due  from  the  nation ;  though  there  is  a  very 

*>Z..3,cL30,>e(l.ie.  -3*0.15.  *^  SteLV. 
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mble  statement  of  its  injustice  in  that  particular  case.  And 
the  English  memorial  admits,  that,  when  sovereigns  or  states 
borrow  money  from  foreigners,  it  is  very  commonly  ex- 
pressed in  the  contract,  that  it  should  not  be  seized  as 
reprisals,  or  in  case  of  war*  Now  it  strikes  me,  that  this 
very  circumstance  shews  in  a  strong  light  the  general  opin- 
ion, as  to  the  ordinary  right  of  confiscation. 

The  stipulations  of  particular  treaties  of  the  United 
States  have  been  cited,  in  corroboration  of  their  general 
doctrine,  by  the  claimant's  counsel.  These  treaties  certainly 
'Shew  the  opinion  of  the  government,  as  to  the  impolicy  of 
enforcing  the  right  of  confiscation  against  debts  and  actions.** 
But  I  cannot  admit  them  to  be  evidence,  for  the  purpose 
for  which  they  have  been  introduced.  It  may  be  argued 
with  quite  as  much,  if  not  greater  force,  that  these  stipula* 
tions  imply  an  acknowledgment  of  the  general  right  of  con- 
fiscation, and  provide  /or  a  liberal  relaxation  between  the 
parties.  I  hold  with  Bynkershoeky^  that  where  such  treaties 
exist,  they  must  be  observed  ;  where  there  are  none,  the 
general  right  prevails. 

It  has  been  farther  supposed,  that  the  common  law  of 
England  is  against  the  right  of  confiscating  debts.  And 
the  declaration  of  Magna  Charta^  eh.  30,  has  been  cited  to 
ehew  the  liberal  views  of  the  British  constitution.  This 
declaration,  so  far  as  is  necessary  io  the  present  purpose, 
is  as  follows :  <<  If  they,  (i.  e.  foreign  merchants)  be  of  a 
land  makmg  war  against  us,  and  be  found  in  our  realm,  at 
the  beginning  of  the  war,  they  shall  be  attached  without 
harm  of  body  or  goods  (rerum)  until  it  be  known  unto  us, 
orour  chief  justice,  how  our  merchants  be  entreated  there, 
in  the  land  making  war  against  us ;  and  if  our  merchants  be 

«  See  TVeolief  imlA  6lrw<  Bntom,  1794,  OH.  10 ;  mCA  At^ 
Aba«i4,8l*Oce.l782,ffH.  18siit(fcPni«fui,imJ«iy,  1799,  orf.  23 ;  mtt  JTorveco^ 
1787,  art.  24. 
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Well  entreated  there,  tbeirt  sball  be  likewise  with  iis«"  I 
^uote  the  translatioQ  of  Lord  Coke*^  This  woqid  certaiiilf 
ieem  to  be  a  verf  liberal  proviaioDy  and  if  ita  triie  copatnictieii 
applied  to  all  property  ami)  perwHia,  aa  well  tr^osiently  in 
the  country^  as  domiciled  and  Qxed  there,  it  would  certainly 
be  entitled  to  all  the  encomiams,  which  it  has  received.* 
How  far  it  is  now  considered  aa  bindiogy  io  relation  to  ves- 
Helsaifd  goods  found  within  the  realm  at  the  coounencement 
of  a  war,  I  shall  hereafter  consider.  It  will  be  observed, 
however,  that  this  article  of  Magna  Charia  doea  not  protect 
the  debts  or  property  of  foreigners,  who  are  witfumi  the 
realfn*  It  is  confined  to  foreigners  within  the  realm,  upon  the 
public  faith,  on  the  breaking  out  of  the  war."  Now  it  seems 
to  be  the  established  rule  of  the  common  law,  that  all  choses 
10  action  belonging  to  an  enemy  are  forfeitable  to  the  crown ; 
and  that  the  crown  is  at  liberty,  at  any  time  durbg  the  war^ 
to  institute  a  process,  mid  thereby  aj^ropriate  them  to 
itself.  This  was  the  doctrine  of  the  year  books,  and  atanda 
confirmed  by  the  solemn  decision  of  the  exchequer  us  the 
Attorney  Oenercd  vs.  Weeden,^  It  is  a  prerogative  oC  the 
crown)  which  I  adfnit  has  been  very  rarely  enforced ;"  but 
its  existence  cannot  admit  of  a  legal  dpubt. 

On  a  review  of  authorities,  I  am  entkely  satiafied,  that 
by  the  rigor  of  tii^  law  of  nations,  and  of  the  common  kwi 
the  sovereign  of  a  nation  may  lawfully  ccmfiscate  the  debfa 
of  bis  enemy,  during  war,  or  by  way  of  reprisal*  And  f 
will  add,  that  I  think  this  f^pinim  fidly  confirsn^  by  th^  - 
Judgment  of  the  Supreme  Coiyrt  in  Ware  va.  Qytton,* 
where  tfi^  doctrbe  was  explicitly  asserted  by  some  cf  the 
Judges,  relMctandy  admitted  by  others,  and  depiedbi 


«*2  Aui57.  <•  Jtfonfeif.  Sfirii^Lam,  K  20,  eft.  14. 
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Ifi  respect  to  the  goods  of  an  enemy  found  whluB  the 
dominioDB  of  a  belligereot  power^  the  right  of  confiscatioa 
is  most  amply  admitted  by  Gtctm$  and  Ptffmdorff  and 
Bynker^hoek,  and  BurUmaquif  and  BMakerfortht  and 
VaHeL^  Such  also  is  the  rule  of  the  common  law.*"  Vat^ 
Ul  has  indeed  contended  (and  in  this  he  is  followed  by 
AsuniP)  that  the  sovereign  declaring  war  can  neither  detain 
the  persons  nor  the  property  of  those  subjecta  of  the  ene- 
mji  who  are  within  his  dominions  at  the  time  of  the  decla- 
ration, because  they  came  into  the  country  upon  the  public 
faith.  This  exception  (which  in  terms  is  confined  to 
the  property  of  persons  who  are  within  the  country)  seems 
highly  reasonable  in  itself,  and  is  an  extension  of  the  rule 
in  Magna  Charia.  But  even  limited  as  it  is,  it  does  not 
seem  followed  in  practice,  and  Bynkershoek  is  an  authority 
the  other  way.''  In  £iig*lafid  the  provision  in  Magna 
Charta  seems  in  practice  to  have  beeti  confined  to  foreign 
merchants  domiciled  there,  and  not  extended  to  others,  who 
came  to  porta,  of  the  realm  for  occasional  trade.  Indeed, 
from  the  language  of  some  authorities,  it  would  seem  that 
the  clause  was  inserted  not  so  much  to  benefit  foreign  mer- 
chants, as  to  provide  a  remedy  for  their  own  subjects  in 
cases  of  hostile  injuries  in  foreign  countries."  However 
this  mny  be,  it  is  very  certain  that  Cheat  Britain  has  uni- 
forady  seined,  aa  priae,  all  vessels  and  cargoes  of  her  ene- 
mies, found  afloat  in  her  ports,  at  the  commencement  of 
war.  Nay,  she  has  proceeded  yet  farther,  and,  in  contem- 
plation of  hostilities,  laid  embargoes  on  foreign  vessels  and 
cargoes,  that  she  mif^t  at  all  events  secure  the  prey.     It 

M  See  G^m  ami  Pt^ffhndorf,  and  Bynkershoekj  obi  sopra,  and  Bsfnk,  Q^.  Pvb, 
/ur,  €k.4mid  6.-2  BwrUm,  p.  209,  t.  12,  p.  219,  i.  2,  p,  221,  9.  U.^RiOk.  6.  2, 
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Cannot  be  necesmry  for  me  to  quote  authorities  on  tfais 
point.  In  the  articles  respecting  the  droits  of  admiralty  in 
166,^,  there  is  a  very  formal  recognition  of  the  right  of  tbe 
crown  to  all  vessels  and  cargoes  seised  before  hostilitiet.* 
This  exercise  of  hostile  right,  of  the  sHmmmn  job,  is  so  far 
indeed  from  being  obsolete,  that  it  is  in  constant  operalioo, 
and  in  the  present  hostilities  has  been  applied  to  the  property 
ofcitizens  of  the  United  States.  Of  &  similar  character  is  the 
detention  of  American  seamen,  fbond  in  her  serrtce  at  tbe 
commencement  of  the  war,  as  prisoners  of  war  ;  a  practice, 
which  violates  the  spirit,  though  not  the  letter,  of  Magna 
Charta,  and  certainty  can,  in  equity  and  good  faith,  foHi 
few  advocates. 

Of  tbe  right  of  Great  Britain  thus  1o  seize  vessels  and 
cargoes  found  in  her  ports  on  the  breaking  out  of  war,  I  do 
not  find  any  denial,  on  authorities  which  are  entitled  to  much 
Weight.  And  I  therefore  consider  the  rule  <^  tbe  law  of 
salioRS  to  be,  that  every  such  exercise  of  authority  is  law* 
fu),  and  rests  in  the  sound  discretion  of  (he  sovereign  of  tbe 
naliott. 

The  next  question  is,  whether  Congress,  (for  with  tbem 
rests  the  sovereignty  of  the  nation,  as  to  the  right  of  making 
war,  and  declaring  its  limits  and  effects)  have  authorised 
the  seizure  of  enemies'  property  afloat  in  our  pmrts.  The 
act  of  the  ISth  of  June,  1812,  ch.  102,  is  in  very  general 
terms,  declaring  war  against  Great  Britain,  and  aDtborinng 
the  President  to  employ  the  pnblic  forces  to  carry  it  iato 
effect.  Independent  of  such  express  authority,  I  think, 
that,  as  the  executive  of  the  nation,  he  must,  as  an  incidat 
of  the  office,  have  a  right  to  employ  all  the  usual  and  ciu- 
tomary  means  acknowledged  in  war,  to  carry  it  into  e&ch 
And  there  being  no  limitation  in  the  act,  it  seems  to  fol- 
low, that  the  executive  may  authorize  the  capture  of  aD 
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enemies'  propertj,  wherever  by  the  law  of  nations  it  maj 
be  lawfnllj  seized.  In  eases,  where  no  grant  is  made  by 
Congress,  all  such  captures,  made  under  the  authority  of 
the.  executive,  must  enure  to  the  use  of  the  government. 
That  the  executive  is  not  restrained  from  authorizing  cap- 
tures on  land  is  clear  from  the  provisions  of  the  act.  He 
may  employ,  and  actually  has  employed,  the  land  forces 
for  that  purpose  ;  and  no  one  has  doubted  the  legality  of 
the  conduct.  That  captures  may-  be  made  within  our  own 
porta  by  commissioned  ships  seems  a  natural  result  of  the 
generality  of  expression,  in  relation  to  the  authority  to 
grant  letters  of  marque  and  reprisal  to  private  armed  vea* 
sels,  which  the  act  does  not  confine  to  captures  on  the  high 
^eas,  and  is  supported  by  the  known  usage  of  Great  Bru 
tain  in  similar  cases.  It  would  be  strange  indeed,  if  the  ex-> 
ecutive  could  not  authorize  or  ratify  a  capture  in  our  own 
ports,  unless  by  granting  a  commission  to  a  public  or  private 
ship.  I  am  not  bold  enough  to  interpose  a  limitation,  wher^. 
Congress  have  not  chosen  to  make  one ;  and  I  hold,  that 
by  the  act  declaring  war,  the  executive  may  authorize  all 
captures,  which  by  the  modern  law  of  nations  are  permit- 
ted and  approved* 

>  It  will  be  at  once  perceived,  that  in  this  doctrine  I  do 
not  mean  to  include  the  right  to  confiscate  debts  due  to. 
enemy  subjects.  This,  though  a  strictly  national  right,  is 
so  justly  deemed  odious  in  modern  times,  and  is  so  gene^ 
rally  discountenanced,  that  nothing  but  an  express  act  of 
Congress  would  satisfy  my  mind,  that  it  ought  to  be  inclu- 
ded among  the  fair  objects  of  warfare ;  more  especially,  as 
our  own  government  have  declared  it  unjust  and  impolitic. 
But,  if  Congress  should  enact  such  a  law,  however  much  I 
might  regret  it,  I  am  not  aware  that  foreign  nations,  with, 
whom  we  have  no  treaty  to  the  contrary,  could  on  the  foot- 
ing of  the  rigid  law  of  nations  complain,  though  they  might 
deem  it  a  violation  of  the  modern  policy. 
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On  tbe  whde,  I  am  satisfied,  that  Congress  have  tathor- 
ized  a  seisore  and  condeniDation  of  enemj  properl;^  foand 
m  our  ports,  ooder  the  circumstaocea  of  the  preseof  case ; 
and  the  execntire  ntay  lawfully  authorize  proceeding  (o 
enforce  the  confiscation  of  the  sane  property  before  the 
proper  tribunals  of  the  Uniitd  Statu.  Tbe  District  At- 
tOrnej  is  for  this  pnrpoae  the  proper  agent  of  the  execo- 
tire,  and  of  tbe  C^tfed  9t»tee.  From  the  cfawacter  and 
dnticH  of  )ms  station,  he  is  bound  to  guard  tbe  rights  of  the 
United  States,  and  to  secnre  their  interests.  Wfaeoerer 
he  chooses  to  institute  |H«ceedmgs  in  behalf  of  the  Vidtei 
States,  it  is  prasamed  by  courts  of  law,  Aat  he  has  the 
sanction  of  the  proper  aatborities ;  and  tbat  presflmption 
trill  avail,  until  the  esecotive  or  the  Legislatnro  disavow  tbe 
proceedings,  and  saoction  a  restoratieo  of  tbe  pn^ertj. 

I  hare  taken  up  mere  time,  than  I  origimHj'  intended,  m 
discussing  tbe  Tarious  subjects  ffubaiMed  ia  the  argnineiit ; 
*a  apology  wiH  be  bond  in  their  estraordnary  importance. 
If  I  shaQ  have  ancceasfidly  shewn,  that  t^  prnwiplss  of 
prize  Isrw,  as  admitted  m  Et^land  and  in  the  Vmitt  Stttkt, 
bare  tbe  sanction  of  tlte  principles  of  pubGc  knr  and  p«b(ic 
jurists,  I  shall  not  regret  the  labor  that  has  btsoi  MBployed, 
although  in  this  partkuhw  case  I  may  proMaace  aa  erroae- 
ous  sentence. 

I  reverse  the  decree  of  tbe  District  Coari^  aad  coodBMB 
die  five  hundred  and  fifty  fens  of  tratbor  to  the  UnH«i 
States  i  subject  however  to  the  rigfat  of  the  owaen  of  tlie 
Btnalons  to  a  reimburseraent  of  their  actual  ehai|^  ud 
expenses  for  the  custody  of  the  pn^r^,  whjcb  I  shall 
reserve  for  farttier  consideration ;  and  1  shaU'  order  Aa 
said  property  to  be  sold,  and  the  proceeds'  bmu^t  iBto 
court,  to  abide  the  fsrther  order  of  the  coivt< 

G.  Blake  for  the  VnUed  States. 

William  Pre§coH  aad  WUliam  SuUiwan  for  clainunt. 


OCTUKRVBIH,  ltl3.  ^ 


The  Schookkr  Dote  avd  Cargo,  Wuxiam  Ladp^  Clauuvt.    Prise* 

The  prise  court  has  joiisdictioD  to  decree  restitotioD  of  a  vessel  recaptured  fron 
ihe^neajf  and  to  award  dasiagH  agatoit  th*  recapton  flbr  MsbcaileiBflBt 

STORYy  J.  This  is  a  prize  cause  coming  before  the 
court  under  circomBtanc^  sooiewhat  singular  and  embar- 
rassing* The  schooner  Dove^  laden  whh  a  cargo  of  Indian 
corn  in  bulk,  consislii^  of  1061  bnahels,  and  owned  bj  the 
ciaimuit,  sailed  from  Nenh  York  for  jBo<ion,  on  or  about  the 
29th  of  July^  1813.  On  l»r  passage  rmind  Cap€  Cod^ 
the  schooner  and  cargo  were,  on  or  about  the  12th  of  An- 
jgttsty  181d»  captured  bj  the  British  sloop  of  war  Curhrv, 
the  British  frigate  Nymph  being  in  company.  A  prize 
BUister  and  four  Britiib  seamen  wece  pat  on  board,  and  the 
master  and  crew  renMired  out  of  the  Done.  About  fifteen 
bags  of  com  were  taken  from  the  cargo  on  boavd  the  Nymfh  t 
and  soon  afterwards  die  teheoner  parted  from  the  Nymph. 
On  Sunday,  the  16th  of  Angnst,  the  schooner  was  descried 
off  the  harbor  oi  Harmch^  and  soon  afterwurds  ran  aground 
OB  the  bar.  She  was  immediately  tdcen  possession  of  by 
four  Amerieaas,  who  went  b  a  antail  boat  from  the  shore, 
▼iz.  Messrs.  Joatj^  Nickerstm^  Edward  PibttttjM,  Theo* 
pkUms  Burgi$8t  and  l9rad  Nieberson.  They  obtained 
a  doop,  and  put  a  part  of  the  eargo  on  board  of  her ;  and 
tiie  Dov«,  when  thus  lightened,  floated  off|  and  was  tbeo 
moored  in  the  ofliag.  The  Bntfsh  piisoners  were  then 
landed,  and  secured  by  the  receptors.  On  Monday,  the 
]6fli  of  Anpist,  the  schooner  Dove,  and  the  sloop  witii  her, 
were  brought  into  the  harbor  of  Hamffiih*  On  the  samo 
day,  Mr.  Jeremiak  Walker  obtained  a  prize  commtssion 
from  the  custom-house  for  a  small  whale  boat  with  fire 
men,  boarded  the  Dof  e,  as  she  was  coming  into  the  haii^or, 
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and  bj  TtrtiK  of  hii  comaussioo,  claimed  to  bold  ber,  a 
priie.  The  actaal  rcGaplcws  either  acted  upon  the  pre* 
samption,  tfatt  Mr.  Walker  had  acqaued  a  legal  r^ht  to 
control  the  propertj,  or  tfaej  entered  into  an  agreement  It 
■hare  in  ccmcert  with  him,  for  tbe^  acquiesced  in  his  BHb- 
seqnent  directions  and  orders.  The  actual  reca^tors  aeem 
to  assert,  that  they  acted  under  ignorance  of  their  emt 
ri^ts;  and  Afr.  Walker  as  explicitij  conridera  them  as 
entering  into  a  joint  engagement  with  him.  It  is  not  ne- 
cessary to  settle  thai  point  in  a  dispute  batwecn  the  preseat 
pajties  ;  though  I  strongly  incline  to  the  belief,  that  Mr. 
Walker  attempted  to  use  the  ignorance  of  the  actual  recap- 
tors  for  purposes  of  his  own  private  interest,  in  a  h^hljr 
improper  manner.  CertaiB  U  i»,  that  the-  whole  merit  of  the 
recapture  attaches  to  other  perams.  Mr.  Walker  did 
nothing  to  accomplish  the  original  enterprise ;  and  Ilia  sub- 
sequent interference  was  at  a  time,  when  the  whole  propertj- 
was  in  complete  aecnrity. 

Immediately  after  taking  possession,  Mr.  WaUur  pro- 
ceeded, without  any  authority,  to  an  unlivery  of  the  f^vgo, 
Altfaougb  on  the  capture  by  the  CWIenf,  the  ahip'a  papers 
and  documents  were  carried  on  board  of  the  Nj/mpk,  the 
ownership  of  both  vessel  ami  eargo  might  be  easily  ascer- 
tained, as  die  port  of  Boston  was  declared  on  her  stem  to 
be  the  schooner's  home.  The  pretence  of  Mr.  Wniktr 
for  this  mtlirery  is  intimated,  io  do  eqaiTOcal  teraa,  to  hsTe 
been  the  fear  of  piraider  from  the  lawless  character  of  tbt 
inbabitantE  of  those  shores.  Such  an  impntatkin  is  so  prag- 
nant  with  disgrace  and  iDfaumauty,  that  I  cuCsaa  myself 
slow  to  betiere  in  it»  perfect  verity.  If  it  were  true,  I 
should  thidc  that  more  exact  aad  decisive  aUegations  woidd 
have  been  made  by  the  witneaaes,  and  that  the  scene  wonW 
have  been  faithfully  acted  over,  under  the  strong  temptk- 
HonA  of  the  case  before  the  court.     If  indeed  theie  ace  to 
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ht  found  a  banditti  on  oor  coasts,  who,  without  b^sitationi 
plunder  the  property,  which  misfortune  throws  into  their 
hands,  I  most  sincerely  hope  that  the  public  arm  will  reac^ 
their  deeds,  and  scourge  this  foul  dkhonor  of  our  country. 
I  know  of  but  one  decree  of  atrocity  beyond  it,  that  of 
luring  by  folse  lights  the  unhappy  mariner  to  shipwreck, 
that  the  spoil  may  be  more  securely  shared. 

I  cannot  however  but  think,  that  Mr.  Walker^s  conduct 
was  too  precipitate,  and  that  he  might  well  have  secured 
the  property  on  board  by  a  competent  guard,  or  by  officers 
of  the  customs,  until  the  owners  at  Boston  could  have  been 
-coitBulted.  If  he  had  so  done,  it  is  highly  probable,  that 
the  whole  subject  matter  of  the  pi^esent  controversy  would 
have  been  avoided. 

On  the  23d  of  August,  a  libel  was  filed  in  the  District 
Court  by  Mr*  IFalker  against  the  Doi;e  and  cargo,  as  prise 
to  a  ^five  handed  boat,"  duly  commissioned  on  the  16th  of 
August,  and  commanded  by  himself*  Not  the  slightest 
intimation  is  given  of  the  right  or  interest  of  the  original 
recaptors;  they  are  studiously  suppressed  from  the  libel. 
The  deposition  of  the  British  prize-master  was  taken,  in 
preparatory,  and  in  his  examination,  nothing  is  said  as  to 
any  recapture,  but  that  stated  in  the  libel.  It  was  only  in 
the  subsequent  proceedings,  that  the  real  facts  appeared, 
which  were  so  ^fisingenuously  concealed  by  Mr.  Walker. 
No  apology  has  been  attempted  for  this  conduct  of  Mr- 
Walker  J  by  which  be  sought  to  rob  other  persons  of  the 
4«ward  of  their  meritorious  services,  and  appropriate  to 
himself  an  undeserved  gain* 

The  claimant,  Mr*  Lodd,  having  in  the  mean  time  heard 
'Of  the  recapture  of  his  vessel,  proceeded  to  Harmd^f  and. 
there  made  an  adjustment  with  the  original  recaptors,  allow- 
ing them  for  salvage  100  bushds  of  com,  and  the  head 
money  from  the  United  States  for  the  j^isonera. 


On  lh€  Mlh  of  Angait,  at  HmrwMi,  Mr.  Ladd  net  Mr. 
iTirfjIaer,  wbe  had  rslumed  from  Boatam,  wfaithor  he  went 
to  file  (he  libel.  An  agroemait  wat  there  entciod  lalOfbjr 
which  Mr.  WtMxr,  mod  hm  litnteamtJ«nmAmimUip»,  fbr 
(benselves  «b4  (ha  crew  of  the  mJiI  fire  handed  b^, 
kgpeed  t»  deliver  tip  to  the  aaid  Ladd,  or  to  "  hit  order, 
on  demaDd,  the  above  resiel  aad  cargo,  in  aa  good  order 
as  receired,  free  from  all  expeDies,  charges,  or  demands, 
that  may  or  shall  be  made  ^ifpat  the  aanw,  frmn  the  liae 
loken  poeseaswn  by  «i,  (i.  e.  ITaifcer  and  hb  crew)  uatil 
the  mne  abaU  bedetirered  ap ;"  and  farther,  to  diacharge 
Mr.  Ladd  from  all  demands,  proceedings  aad  raita,  hi  «»- 
aequence  of  the  detentioB  of  said  vcMel  aad  catifs.  ABtah 
wards,  on  the  lame  day,  in  conseqneoce,  it  ia  aaid,  of  a 
great  deficiency  ia  the  cargo  diaooveted  by  Mr.  Ladd,  the 
parties  entered  into  a  secoad  agreemeat,  as  foUows.  "  It  ■ 
matnidly  agreed  by  the  sobKribers,  that  on  the  Ml  esecn- 
tiOB  of  the  Bjpvement  entered  into  this  day  by  Jartmiak 
Walker  and  JmuOkm  PhiUipt  to  WiUien  Lmdi,  a>d  Jnw 
hmtdred  dottara  m  cmthpaid,  that  raceipts  in  foHflf  iH  de- 
minds  shril  be  paBsed  betw«ea  us.  Harmick,  AagKaA  96, 
1813.     Signed,  miUam  Ladd,  JenmtaA  iFalkir." 

in  pDrsnance  'Of  this  agreement,  Mr.  Ladd  recei*«d  hk 
schooner  and  eight  bandred  forty-fire  and  a  brif  b^ifaelB  of 
com.  The  whole  quantity  landed,  as  Mr.  Valker  admilM, 
was  eight  hnndred  and  iftyeigfat  bushek. 

On  the  Wth  of  Augaat,  the  parties  agiaa  met  1e  coB- 
plete  the  exectrtien  «f  thnr  agteenrat,  wt  Hr,  Wmike^t 
boBse.  Mutoal  discharges  were  here  dEswn  wp  ia  a  -voy 
Inartificial  manner,  and  sipacd  by  the  parties,  fHirportiag  on 
each  «tde  to  be  wade  in  -oowddecatiiM  «f  fifty  drtan  m- 
ceived.  At  Ihia  neetiag  so  pflrsom  wore  pnaaent,  bat 
Messrs.  Ladd,  Walker,  and  PkHlipE.  Ke  aaaney  was  ■ 
fact  pud  to  Vk.Id»Adi  aadlradlegeaia  bai  lyiiialalMa 
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^it»  that  Mr,  WaUcer  fiauduleiitlj  and  yUAenily  seiaed  and 
took  ftway  the  diacharges  aij^ied  by  lum^  Mr.  Laddf  with- 
ost  haTh^  e^flipUed  with  the  tenna  (the  pajoMDl  of  $5M) 
on  wUek  alooe  the j  were  to  hare  auj  legal  operatioD.  Mr« 
WaUuTy  in  his  affdayity  nahea  a  geseral  denud  in  yesj 
looie  terma;  and  the  partiea  respectively  produce  the 
counter  receiptay  which  are  filed  m  the  caiiae. 

On  the  2d  dajr  of  September,  the  proctor  lor  Mr. 
jLadd  gave  notice  to  ihe  proctor  of  Mr.  Walktr  in  Bos- 
ton,  that  ihe  aappoaed  settleaiient  waa  firaadident,  and  that, 
at  the  retuni  di^  of  the  libel,  a  clain  would  be  interposed 
against  Mr.  WaUut^  (or  daoiages.  Mr.  Walker  waa  at  this 
time  in  Boston  and  ordered  h»  libel  to  be  discootinoed. 
On  the  lIMh  of  September,  the  return  daj  of  the  libel,  the 
aao^  not  having  been  entered  for  trial,  Mr.  ha4d  filed  a 
petitioe  and  affidanJt  atating  the  special  tacts,  on  which  a 
nMinition  was  afterwards  issued  against  Mr.  Walker j  to 
proceed  to  adjudication.  To^this  monition  Mr.  Walker  has 
appeared,  and  filed  his  special  exceptive  bar  and  affidavit, 
reljring  on  Ae  agreements  and  discharges  of  the  28th  of 
Ai^ust.  Upon  the  hearing  ki  the  District  Court,  the  cause 
was  dismissed ;  and  an  appeal  being  interposed,  it  has  now 
been  heard  upon  the  allegations  ef  the  parties  and  the  new 
evidence  sulmtted  lo  this  court. 

it  has  been  argued,  that  this  court  ought  not  to  take 
jurisdiction  of  the  cause,  because  the  question,  as  between 
these  psrties,  was  put  at  rest  hy  the  agreemonts  before  sta- 
ted ;  smd  if  ibese  agreements  have  not  been  executed  in 
food  faith,  a  common  law  renmdjr  is  <^en  to  die  aggrieved 
party. 

The  jurisdiction «f  this  court  eiver  the  present,  as  a  prize 
cause,  is  iooontestiUe ;  and  having  possession  of  the  princk- 
pal  cause,  it  wiH  exert  itself  over  aU  the  incidents  mid  cot 
tatemi  ^Qieations.    Wlmther  it  wiO,  in  any  givon  case,  in- 
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torflere,  and  compel  the  party  to  proceed  to  sdjoAcatibar 
dependfi  upon  sound  discretion.  Certainiy  it  wodd  not 
ehooie  to  interfere  after  s  great  lapM  of  time,  ud  grow 
laches  in  ^le  claimant.  -  But  when  the  claim  is  recent,  and 
the  twt  manifeBt,  I  aee  no  reason  to  decline  the  jnrisdictioa, 
merely  because  a  detached  fragment  t4  the  caaie  maj  haw 
anumed  a  shape  fitted  for  the  interference  of  mere  codmoD 
law  courts.  Nor  sfaoiUd  I  think  it  expedient  to  Ism  the 
party  round  to  such  tribunals,  bovever  high  my  respect  ■ 
for  tbem,  when  it  ii  very  possible,  that  in  tlie  progress  of 
the  inquiry,  a  question  of  prize  might  intermix  in  the  cause ; 
a  qnestion,of  which  such  courts  have  not  jnriidktioD.  The 
embarraisment  would  be  extreme,  and  unless  a  peremptory 
bar  created  by  the  party  should  exist,  it  would  invcrfre  the 
claimant  in  a  conflict  i^  Jurisdictions,  at  tmce  expearive  and 
tedious.  The  prize  jurisdiction  too  seems  the  pro|wr  tri- 
bunal for  questions  like  that  before  the  court.  It  can 
measure  out  its  rewards  and  damages  from  an  investigation 
of  the  wbole  merits.  It  can  conuder  the  extent  and  the 
apportionment  of  salvage ;  and  try  the  facts  by  compellii^ 
the  answers  of  the  parties  on  iheir^olenn  oatbia.  It  is  do 
disrespect  to  the  common  law  courts,  to  stale  that  the  very 
exclusion  of  prize  questions  from  their  cogoixauce  must 
materially  narrow  the  view,  which  they  are  at  Ubniy  te 
take,  of  any  detached  incident.  And  if  the-  adjustmeat  in 
this  case  was  obtained  by  fraud,  it  may '  admit  itf  some 
doubt,  whether  the  cominon  law  courts  can  administer  aa 
adequate  remedy.  At  all  events,  it-  would  be  a  refiectios 
upon  the  prize  court,  to  sufifer  a  fi^ud  to  oast  the  aggrieved 
party  of  his  legitimate  remeSy. 

If  indeed  the  claimant  had,  by  any  solemn  act,'  renoini- . 
ced  his  claim  to  damages,  or  had  executed  the  suppeaed' 
(tischarges  in  good  faith ;  it  would  be  too  much  to  lay,  that 
this  court  ought  to  interfere,  merely  because  die  party  hM 
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since  become  dissatisfied.  But  sapposing  tbege  discharges 
were  never  execnfed,  but  fraudolently  or  surreplttiously  ob- 
tainedy  there  can  be  no  legal  ground  to  make  such  fraud  an 
exceptive  bar  to  farther  proceedings* 

NoWy  whatever  doubts  might  very  properly  be  entertain* 
td,  as  to  the  fact  of  such  fraudulent  conduct,  upon  the  evi- 
dence in  the  District  Court,  I  feel  no  hesitation  in  saying, 
that  the  new  evidence  here  appears  to  me  decisive,  that  the 
discharges  were  not  voluntarily  or  fairly,  delivered.  The 
deposition .  of  Mr*  Phillips  (introduced  in  behalf  of  Mr. 
U^alker)  is  so  equivocal,  duiingenuous,.and  evasive,  that  it 
authorizes  the  most  violent  presumptions  against  his  coad- 
jutor. His  very  silence,  as  to  the  occasion  of  the  quarrel 
between  the  parties;  his  studied  ignorance  of  all  the  spe* 
cial  circumstances  attending  the  delivery  of  the  papers  ^ 
and  his  misstatements  of  material  facts  relative  to  himself, 
throw  a  suspicion  over  his  testimony,  that  necessarily  io» 
volves  his  principal.  Combining  this  deposition  with  the 
Delaxed  and  general  denial  of  Mr.  Walker^  ^ud  the  testimo<» 
ny  of  Mr.  Prince^  it  seems  difficult  to  resist  the  conclusion^ 
that  the  discharges  of  the  28th  of  August  came  into  the 
hands  of  Mr.  Walkevj  tn/oUfide* 

It  is  probable,  that  Mr.  TTalJcer  thought,  upon  reflection, 
^at  in  f^reeing  to  give  $500  to  the  claimant  for  the  defi* 
ciency  discovered  in  the  corn,,  he  had  acted  with  impru- 
dence, and  .taken  the  hardship  of  an  unequal  bargain.  But 
the  mode  he  adopted  to  relieve  .himself  waa  as  unjustifia-. 
ble,  as  it  was  dishonorable.  The  agreements  of  the  26tb 
•f  August  were  but  executory,  and  i£  he  were  overreached,, 
as  he  now  pretends,  he  was  not  wiAiout  relief  in  this  or  ia 
any  other  court.  And  even  now,  late  as  it  is,  as  the  claim- 
ant asks  our  interposition  in  his  behalf,  if  the  sum  stipulated 
be  in  equity  and  good  conscience,  in  sound  and  substantial 
justice,  too  much,  the  pArty  shall  qiot  .be  without  relief. 


Aad  tlui  Imdi  me  to  tbe  a^ument  in  defence,  that,  opoa 
tbe  whole  fketi  dieclMed,  tbe  cbimut  hu  iie  merits,  and  is 
entitled  to  no  dunagei,  becuwe  he  baa  received  his  veawl 
end  all  the  cargo,  which  cane  to  the  paeaeMioe  of  Mr. 
Walkw. 

I  do  not,  howeTcr,  cottaidef  this  defence  on  the  merits  to 
1m  fallj  Him>orted.  Ordiaarilj',  after  a  captate  hj  an 
mcmj,  a  presiunption  of  sobtractioD  of  a  portiMi  of  the 
cargo  might  arise.  But  it  is  a  presamptitm  liaUe  to  be 
rebutted.  And  in  tbe  present  case,  tliere  is  straag  eT> 
dence  tdnn  b^  Mr.  Walktr  himueU^  that  sImwb  no  more 
than  14  or  15  bags  of  com  were  taken  out  bj  tbe  enemjr. 
Tbe  residue  came  into  the  possession  of  the  rec^ttors,  sod 
there  is  not  tbe  slightest  evidence  to  shew,  that  a  singte 
bnsbel  was  embezzled  bj  them.  On  the  contrary,  the 
ptoot  is  pretty  direct,  that  the  whole  of  tbe  rec^tured 
cargo  came  into  the  custody  of  Mr.  Wmiktr. 

Undoubtedly,  Mr.  Walktr  is  not  re^nsible  for  more 
than  came  to  his  actoal  possession  ;  nor  for  more  thaa  Cur 
and  reasonable  diligence  in  the  custody  thereof.  Tbe  de- 
Sciency  is  rery  conuderable,  evfen  after  a  liberal  altowsnce 
for  that  portion  taken  by  the  enemy.  It  is  iacredibie,  that 
Mr.  Walker  should  ^ee  to  give  ^00  on  account  of  the 
deficiency,  unless  he  was  aensiUe,  that  it  was  properly  m- 
pntabte  to  bim.  He  bad  taken  counsel  on  the  subject  rf 
his  rights,  sod  had  filed  ao  altegatioa  in  the  alternative,  as  a 
case  ttf  prize  or  of  salvage.  Under  such  circumstaacea,  he 
i^eed  to  dtsctmtinue  the  legal  proceedings,  to  pay  hia  on 
ceeta  and  espenaea,  and  to  pay  the  cUnnant  |dO0.     I  am 

awaa>     tlul    tKJB    imm  waa    i-nnm\AmrmA  in  Mm  TKatcipl-  fjtmrt 
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actual  intentioiiB  of  the  parties.  It  is  also  material,  that  oo 
such  construction  is  asserted  by  Mr.  WttUctr  in  his  affida- 
vit ;  and  Mr.  Ladd  asserts  positirelj,  that  it  was  a  snm  to 
he  paid  him  for  damages.  This  assertion  of  Mr.  Ladd  'n 
no  where  contradicted  or  denied  :  and  this  silence  certainly 
authorizes  me  to  say,  that  the  sum  was  not  a  penalty. 
Under  all  these  circumstances,  I  must  conclude  that  Mr. 
Walker  had  withheld  from  the  claimant  the  whole  quantity 
of  com  which  was  deficient.  Nor  do  J  think,  that  the  terms 
of  the  discharges  of  the  28th  of  August  invalidate  this  con- 
clusion. They  are  very  inartificially  drawn,  and  acknow- 
ledge a  receipt  of  ^0  on  each  side  in  full  of  all  demands. 
Sither  this  sum  is  merely  nominal,  or  the  parties  had  mate- 
rially varied  in  flieir  respective  claims.  At  all  events,  as 
the  transactions  of  the  28th  of  August  never  acquired  a 
legal  validity,  they  offer  no  sufficient  presumption  to  weak- 
en the  inferences  from  the  preceding  conduct  of  the  parties. 

Had  Mr.  Walker  behaved  correctly,  although  he  might 
not  have  been  .  entitled  strictly  to  salvage,  yet  the  court 
would  have  been  indulgent  in  allowing  him  a  recompense 
for  his  services,  in  the  preservation  of  the  property.  Em- 
bezzlement of  property  saved,  is  a  forfeiture  of  the  right  of 
salvage.  I  would  not  apply  so  harsh  an  imputation  to  Mr. 
Walker;  but  he  cannot  expect  after  so  much  impropriety 
and  disingenuousness,  that  this  court  could  listen  to  any 
claim  for  a  recompense  in  the  nature  of  salvage.  He  must, 
therefore,  be  confined  to  the  allowance  of  such  expenses 
only,  as  were  incurred  in  the  actual  landing  of  the  cargo ; 
and  I  shall  aUow  a  reasonable  sum  for  these  expenses,  to  be 
deducted  from  the  damages,  which  he  may  be  ordered  to 
pay  to  the  claimant. 

I  shaH  order  a  decree,  that  Mr.  LiJidd  recover  against 
Mr.  Walker  the  value  of  the  deficiency  of  the  cargo,  de- 
ducting the  allowance  aforesaid,  and  his  costs  in  these  pro* 
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ceedings.  The  actual  damage  Bustaioed  hy  Mr.  Ladd, 
and  BO  more,  cao  be  recovered.  Probable  profita  can  f<vm 
BO  item  in  the  account ;  and,  as  to  other  allowancea  claim- 
ed, it  cannot  be  neceasarj'-  for  mo  to  state  my  reaftom  for 
rejecting  them. 

The  value  of  the  cota  muat  be  estimated  at  the  DiaAet 
price  at  Sancick,  at  the  time  of  laoding. 

On  these  principles  and  facts,  the  following  account  ■ 
adjusted. — 

Wlule  cu^  OD  boud,  lOSl  boAA. 

Dednct  t»ken  bj  tbe  eotrnj,  IS  bogs,  (njj  X  buibels. 
„       MisalDg  Mid  loat  [a  Dwunrii^  Ac.      13  1-2 
„       Becelved  by  Mr.  L»dd,  8U  1-8 

S89 

Whole  de6denc7,  1«2 

At  It  1^1-3  p«r  bushel,  b  fgi6 

Deduct  for  aHomnce  for  espenceiof  landEog,  SI    ' 

Bakace  tnoired  Mr.  Udd  u  dunagei,  t  IKfiXi 

loteratt  fix  3  moothi,  2;ia 


Thi  ^u  abd  CtMOo,  LocB,  Himm.    Frise. 


[The  acddental  absence  of  thi*  cue  from  the  filei  o 
OmiMion  in  the  proper  place.    It  iboald  bare  been  Ihaerted  a«Mg  tbe 
cueiof  Ua;  Term,  1713.] 

A  Ikeate  or  protccttoa  fnxn  the  cocoij,  liiuDd  on  board  an  American  nm^  em 
a  voyaje  to  a  Deatnl  pert  in  alliinee  with  the  taaay,  tta  tanm'of  Mdi 
ira«nch,ai  to  prove  anintettounewithlheawByaniladiwriMliMil- 
I  III  J  liiliiiintnr«t».  irtiTirll  tn  ■iljuitthn  irwiiiiiiil  unii  tii  iimllMBliia. 
•1  priie  of  irar. 

SaMt,  (hit  Bich  ■  Ikaue  or  pf«tectiiw,  witbaot  ny  neb  piiiilM  Itfaa 
wwld  be  aiei^  and  Mi^Mt  te  prqpo^  to  CMlMattoa^  a*  praK 
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InportaOt  doGnmcBti,  wUdi  were  Uie  caine  of  capture,  having  been  larrepH- 
tioa8l7  taken  from  the  poasearion  cf  the  prise-master,  exact  oopia  taken  by 
him  and  verilled  by  his  affidavit,  were,  under  the  drcomstaiioes,  admitted 
as  food  evidence. 

STORYt  J.    The  Julia  and  cargo  were  captured  aa 
prize  by  the  United  States  frigate  Chesapeake^  commanded 
bj  Captain  Evans,  on  the  Slat  of  December,  1812.     From 
the  preparatory  evidence  and  documents,  it  appears   that 
she  sailed  from  Baltimore  on  or  about  the  15th  of  October, 
1812,  bound  on  a  yojage  to  hishon,  with  a  cargo  of  com, 
bread,  and  flour  ;  and  the  capture  took  place  on  the  return 
voyage  to  the  United  States.    The  vessel  and  cargo  were 
documented  as  American,  and  as  owned  by  the  claimants, 
who  are  American  citizens.     The  vessel  had  on  board  sun- 
dry documents  of  protection  from  British  agents,  which 
were  delivered  up  to  the  captors,  and,  together  with  the 
other  ship's  papers,  were  put  on  board  of  the  prizei  in  the 
custody  of  the  prize-master.     And  these  documents  were 
the  unquestionable  cause  of  the  capture.     It  appears  that 
the  American  master  and  crew  were  left  on  board  of  the 
prize,  and  during  the  subsequent  voyage  to  the  United 
StaieSf  these  British  documents  were  taken  from  the  custo- 
dy of  the  prize^master  surreptitiously,    and    without  his 
knowledge  as  to  the  time  or  manner.     He  alleges  expressly 
that  they  were  stolen ;  and  this  allegation  seems  admitted 
by  the  master  in  a  supplementary  affidavit,  who,  however, 
denies  any  knowledge  or  connexion   in  the  transaction. 
The  prize-master  took  exact  copies  of  these  documents  for 
the  purpose  of  sending  them  to  the  secretary  of  the  navy, 
which  copies  have  been  produced  in  court  and  verified  by 
his  affidavit — all  the  other  original  documents  have  been 
faithfuQy  produced. 

Upon  the  examination  of  the  master  upon  the  standing 
liiterrogatories  on  the  18th  of  February,  1812,  although 


there  are  temd  taterrogstoriei,  and  pwrticnltrly  the  I6th 
and  27lh,  whicli  point  directly  to  the  subject  matter,  he  did 
not  itate  the  existence  of  my  British  dKiBmat,  puiport, 
ssfegnud  or  protection ;  and  what  is  quite  unacconntabie, 
he  exprcEsly  declared  that  he  knew  not  upon  what  pretence 
Dor  for  what  reason  the  resael  and  cargo  -were  c^tnrei 
It  wai  not  until  after  the  time  assigned  for  the  trial,  and, 
on  the  8th  of  March,  1613,  that  the  master  bj  a  si^ple> 
tnentary  affidavit,  (which  was  admitted  throng  great  in- 
dulgence, and  contrary  to  the  genend  practice  of  the  prae 
courts)  attempted  to  exidain  his  omissioi]  and  to  vindicate 
his  misconduct.  The  apology  is  equsJly  weak  and  (utile. 
At  the  time  when  these  examinations  were  tdicn,  the  inter- 
rogatories  had  been  drawn  up  with  care  and  deliberafioD. 
The  commissioners  were  present  to  explain  to  the  under- 
standing of  every  man,  intent  on  truth,  the  meaning  of  any 
question  which  might  appear  obscure.  The  master  was  a 
part  owner  of  the  vessel  and  cargo,  and  the  regular  deposi- 
tary of  all  the  papers  connected  with  the  voyage.  It  is  tit- 
terly  incredible,  that  he  should  not  recollect  on  his  exami- 
nation the  existence  of  these  British  documents.  Tliej 
were  put  on  board  for  the  special  safeguard  and  security  of 
the  vessel  and  cargo.  Indeed,  independent  of  tfaem,  (be 
risk  of  capture  would  have  been  imminent.  A  master  can 
never  be  admitted  to  be  heard  in  a  prize  court  to  aver  his 
ignorance  or  forgetfalness  (tf  the  documents  of  his  ship.  It 
is  his  duty  to  know  what  they  are,  and  he  canoot  be  be- 
lieved ignorant  of  their  contents  without  oTerthrowiag  tH 
the  presumptions,  which  govern  in  prize  proceedings. 
Looking  to  the  whole  conduct  of  the  master,  it  seems  to  be 
irreconcileable  with  the  rnlee  of  morality  and  tah  dealing, 
and  I  have  great  difficulty  in  exempting  him  from  the  imps- 
tatioD  of  bebg  guilty  of  a  wiHul  suppreisiog  of  the  trntti. 


m^ 
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At  tbe  bearing,  a  preliiiiinarjr  objectioD  was  tidcen  to  the 
introduction  of  the  copies  of  the  British  documents,  upon 
the  grcMind  that  the  originals,  as  the  best  evidence,  ought  to 
be  produced*  Tbe  rule  undoubtedljr  applies  when  the 
orighMh  are  in  existence  and  in  the  possession  or  control  of 
the  partj*  The  extraordinary  disappearance  of  these  im- 
portant papers,  under  the  circumstances  of  this  case,  I  can 
have  Kttie  doubt,  was  occasioned  bj  a  fraudulent  subtrac- 
tion* There  is  no  reason  to  impute  this  subtraction  to  the 
prize-master*  The  docuffients  were  to  him  a  very  impor- 
taat  protection*  They  constituted  the  avowed  reason  of 
the  capture,  as  the  mate  and  some  of  the  seamen  testify.  It 
b  tme,  that  the  master  has  declared,  that  he  knew  not  the 
pretence  of  capture — ^but  it  can  hardly  be  believed,  that  he 
could  be  ignorantof  afact,  which  so  materially  aflfected  his 
interest*  I  feel  myself  bound  to  make  very  unfavorable 
inferences  against  him ;  and  if,  in  oduim  spoHatoriSf  I  im- 
pute the  subtraction  to  some  person  on  board  connected 
with  the  voyage,  and  in  the  confidence  of  the  master,  it  is 
measuring  out  no  injustice  to  one,  who  appears  to  deem 
niis-statements  and  concealments  no  violent  breach  of  good 
faith.— -I  shall  therefore  admit  the  copies,  verified  as  they 
are,  as  good  evidence  in  these  proceedings ;  and  I  will  add, 
that  if  a  single  material  fact  in  favor  of  the  claimants  had 
depended  upon  the  supplementary  affidavit  of  the  master,  I 
should  have  felt  myself  compelled  to  repudiate  it,  in  order 
to  vindicate  the  regularity  of  prize  proceedings,  and  sup- 
press the  efforts  of  fraud  to  derive  benefit  from  after  thoughts 
and  contrivances.  These  remarks  are  not  made  without 
regret,  but  public  duty  requires  that  manifest  aberrations 
from  moral  propriety  should  not  receive  shelter  in  this 
court- 
Having  disposed  of  this  prelimbary  objection,  I  now 
proceed  to  consider  the  two  questions,  which  have  been  so 
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My  disciURed  in  thii  case.  I.  Whether  the  we  of  an 
enemy's  license  or  protection  on  a.  voyage  to  &  neutral  coon- 
trj  in  alliance  with  the  enemj,  be  illegal,  ao  as  to  affect  the 
propertj  with  confiscation.  2.  If  not,  whether  the  terma 
of  the  preaent  license  dialtngniBh  thia  caae  nnfaTonbljr 
firom  (he  general  principle. 

The  British  documents  which  were  on  board,  and  which 
for  conciaencBB,  I  have  termed  a  license,  are  aa  foBowa  :— 

(Sad.)  ByHsaBERT  SAWTER,E8q.Vice  AdnurslcftbeBiDCBnd 
CommaDder  iu  chief  oT  liis  Hajeity's  sbipa  and  vcMrii 
employed  and  to  be  employed  in  Uie  river  St.  Lamraee, 
bIoi^  the  coast  of  Nova  Scotia,  the  islands  of  ^NticMft', 
Uaddaine,  and  St.  John,  and  Cape  BreUm,  and  tlie  Btof 
«f  F\mdy,  and  at  and  about  the  island  at  Benmia,  or 
Semers  Islands,  &c.  &e.  &C. 

Whereas,  Mr.  Andbew  Ai.leit,  his  Majestj's  Coa- 
eul  at  Boston,  has  recommended  to  me  Mr.  Robtrt  Elmell 
a  merchant  of  that  place,  and  well  incUned  towarda  the 
British  interest,  who  is  desirous  of  sending  provisions  to 
Spain  and  Portugal  for  the  use  of  the  allied  armies  in  the 
Peninsttla,  and  whereas  I  think  it,  fit  and  neceasary,  that 
encouragement  and  protection  should  be  afforded  him  in  ao 
doing— 

These  are  therefore  to  require  and  direct  all  captains  and 
commanders  of  his  Majesty's  ships  and  vessels  of  war, 
which  may  fall  in  with  aay  American,  or  other  vessel  bear- 
ing a  neutral  flag,  laden  with  flour,  bread,  corn  and  pease, 
or  any  other  species  of  drj  provbions,  bound  from  Ameri- 
ca to  Spain  or  Portugal,  and  kaviag  this  protection  on 
board,  to  sufier  her  to  proceed  without  unnecessary  ob- 
struction or  detention  in  her  voyage,  Provided  she  shall 
appear  to  be  steering  a  due  course  for  those  countries,  and 
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it  being  underatoody  this  is  only  to  be  in  force  for  one 
vojage,  and  within  six  months  from  the  date  hereof. 

GnrcN  mider  my  hand  and  seal  on  board  hu  Majesty's 
ship  Centuriany  at  HaitfaXi  this  fourth  day  of  August, 
one  thousand  eight  hundred — 

H.  SAWYER,  Vice  Adndrdl. 
By  command  of  the 

Vice  Admiral,  William  Atreb. 

To  the  commanders  of  his  Majesty's  ships  of  war,  or  of  private 
armed  ships,  belonging  to  sul^jects  of  his  Miyesty. 

Whereas,  from  the  consideration  of  the  great  import- 
ance of  continuing  a  regular  supply  of  flour  and  other  dried 
provisions  to  the  allied  armies  in  Spain  and  Portugal,  It 
has  been  deemed  expedient  by  his  Majesty's  government, 
that  notwithstanding  the  hostilities  now  existing  between 
Oreai  Britain  and  the  United  States,  every  degree  of  en- 
couragement and  protection  should  be  given  to  American 
vessels  laden  with  flour,  and  other  dry  provisions,  and  bona 
fide  bound  to  Spain  or  Portugal.  And  whereas  in  fur- 
therance of  these  views  of  his  Majesty's  government.  Her- 
bert  Samj/er,  Esq.  Vice  Admiral  and  Commander  in  chief 
of  the  Halifax  station,  has  addressed  to  me  a  letter  under 
thfe  date  of  the  5th  of  August,  1812,  (a  copy  whereof  is 
hereunto  annexed)  wherein  I  am  instructed  to  furnish  a 
copy  of  his  letter  certified  under  my  Consular  Seal,  to  every 
American  vessel  so  laden  and  bound,  destined  to  serve  as  a 
perfect  safeguard  and  protection  of  such  vessel  in  the 
prosecution  of  her  voyage.  Now  ti^ereforb,  in  obedi- 
ence to  these  instructions,  I  have  granted  to  the  American 
brig  Julia f  Tristan  Luce  master,  of  159  tons  burthen,  now 
lying  in  the  harbor  of  Boston  and  bound  to  Baltimore^  for 
the  purpose  of  taking  in  a  cargo  of  flour  and  com,  and  pro* 
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ioiyeety  coneur  in  the  propoflition  you  have  made ;  I  shall, 
.  therefore,  give  directions  to  the  commander  of  his  Majesty's 
squadron  under  my  command,  not  to  molest  American  ves- 
sels unarmed  and  so  laden,  bona  fide  bound  to  Bf  itisb,  Portu* 
.fuese,  or  Spanish  ports,  whose  papers  shall  be  accompanied 
with  a  certified  copy  of  this  letter  under  the  Consular  Seal. 

I  have  the  honor  to  be,  &c. 

H.  SAWYER,  Fiee  Admiral. 
To  Andrew  AUm,  Esq. 

His  Mijgeshfs  Consul^  BasUm. 

In  approaching  the  more  general  question,  which  has  been 
raised  in  this  case,  I  am  free  to  acknowledge  that  I  feel  no  in- 
considerable diffidence,  both  from  the  importance  of  the  ques- 
tion, and  the  different  opinions,  which  eminent  jurists  have 
entertained  respecting  it.  Nor  am  I  insensible  also,  that  it  has 
entered  somewhat  into  political  discussions,  and  awakened 
the  applause  and  zeal  of  some,  and  the  denunciations  of 
others,  considered  merely  as  a  subject  of  national  policy, 
and  not  of  legal  investigation.  It  has  now  become  my  duty 
to  examine  it,  and  whatever  may  be  my  opinion,  I  feel  a  con- 
solation that  it  is  in  the  power  of  a  higher  tribunal,  to  revise 
my  errors,  and  award  ample  justice  to  the  parties. 

At  the  threshold  of  this  inquiry,  I  lay  it  down  aa  a  fun- 
damental proposition,  that,  strictly  speaking,  in  war  all  in- 
tercourse, between  the  subjects  and  citizens  of  the  bellige- 
rent countries  is  illegal,  unless  sanctioned  by  the  authority 
of  the  government,  or  in  the  exercise  of  the  rights  of  hu- 
manity. I  am  aware  that  the  proposition  is  usually  laid 
down  in  more  restricted  terms  by  elementary  writers,  and 
is  confined  to  conunercial  intercourse.  Bynkershoek  says, 
<f  ex  patura  belli  cpmmercia  inter  hostes  eessare  non  est 
dubitandum.  Quamvis  nulla  specialis  Jit  commercium  pro- 
iibUiOy  ipso  tamen  jure  belli  commercia  ipsa  vetita,  ipsae 
indictiones  bellorttm  satis  declarant.^^    And  yet  it  seems 

▼ot.  I.  76 


602  MASSACHUSSTTSr 

not  difficult  to  percetre,  that  hii  reuoning  extendi  to  vnry 
species  of  intercourse.  Valin,  in  bis  commentarj  on  tte 
French  ordinance,  speaking  of  the  reason  of  reqairn^  ths 
name  and  domicil  of  the  assured  in  a  policj,  sajs,  *^etl  as- 
core  (fe  connoitre  en  temps  de  gnem,  n',  tna^rf  VimUriit- 
fion  de  eommerce  ftt"  emportt  timjimn  toute  declaration  de. 
guerre,  lea  ngeta  du  Roi  ne  font  point  eommeret  a»ec  U» 
ettnemU  de  fEtat,  ou  avec  da  ama  o«  alltCMypar  VwltrpO' 
Kition  deaqaela  onferait  paaaeraux  mentis  det  mtmtiont 
de  guerre  et  de  boncke,  ou  d'mtlret  ^eta  prokiha  ;  ear  toot 
eela  etant  defeniu  comme  prtjudidable  a  I'Etatt  aertU  M- 
jet  a  conjiaeatioit,  et  a  ttre  declare  de  bonne  priae.*  In 
another  place,  adverting  to  a  case  trf*  neutr^  aBied  and 
French  property,  on  board  sn  enemj  ship,  &c.  be  declartfl 
it  subject  to  conliscation,  because,  "  Ceat/avoriaer  It  torn- 
nurce  de  I'ennemi  etfaeUiter  le  trmuport  de  aea  danref  «f 
nuirchandiaea,  ce  qui  ne  peul  eontemr  aux  traiteaa  J'aUi- 
ante  on  de  neutralite  incore  moina  mux  m^ata  da  ni,  muc- 
quels  toute  communication  avec  I'enaeiu  est  droittincmt 
defendu,  aur  peine  meme  de  ta  tie."  * 

From  Ibis  last  exjH^ssiiHi  it  seems  clear,  that  VoUh  did 
not  understand  the  interdiction,  as  limited  to  mere  c«^ 
mercial  intercourse.  In  the  elaborate  jodgment  of  Sir 
William  Scolt,  in  the  Hoop,*  tfie  illegality  of  coanMcca) 
intercourse  is  fullj  estabNsbed  as  a  decbine  ef  natiMMl  fanr ; 
but  it  does  not  appear,  that  the  case  before  ban  leyaeJ  a 
more  extended  examination  of  the  subject.  Tha  Uack 
book  of  the  admiralty  contains  aa  article,  which  deems 
*v*rv    inlnrmiimf!   wkh    lhi>    nnhlir    ttnnmv   : 
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mqyia  de  tmm  emx  qui  eiitrecoiniiiiiDent»  vmdent  ou  achor 
teni  atee  aueuns  dea  e$umf/sde  notre  Seigneur  U  Rojf  san$ 
license  eepeeiale  du  Rajf  ou  de  son  amiral.*^  lo  the  J(mge 
Pietref  4  Rob*  79,  Sir  W.  ScoU  lays  down  the  rule  in  terms 
equally  broad.  He  says,  *<  without  the  license  of  the 
government,  no  Gomraonkation,  direct  or  indirect,  can  be 
carried  on  with  the  enemy." 

But  independent  of  all  authority,  it  would  seem  a  neces- 
sary  result  of  a  state  of  war,  to  suspend  all  negocialions  and 
intercourse  between  the  subjects  of  the  belligerent  nations. 
By  the  war,  every  subject  is  placed  in  hostility  to  the  ad- 
verse party.  He  is  bound  by  every  ejOfort  of  his  own  to 
assist  his  own  government,  and  (o  counteract  the  measures 
of  its  enemy.  Svery  aid  therefore  by  personal  communi- 
cation, or  by  other  intercourse,  which  shall  take  off  live 
pressure  of  the  war,  or  foster  the  resounces,  or  increase  the 
comforts  of  the  public  enemy,  is  strictly  inhibited.  No 
contract  is  considered  as  valid  between  enemies,  at  least  so 
bras  to  give  them  a  remedy  in  the  courts  of  either  govern- 
meat,  and  they  have,  in  the  language  of  the  civil  law,  no 
sibility  to  sustain  tijkersona  standi  in  judicio^  The  ground, 
upon  which  a  trading  with  the  enemy  is  prohibited,  is  not 
the  criminal  intentions  ol  the  parties  engaged  in  if,  or  the 
direct  and  immediate  injury  to  the  state.  The  principle  is 
extracted  firom  a  more  enlarged  policy,  which  looks  to  the 
general  interests  of  the  nation,  which  may  be  sacrificed 
under  the  temptation  of  unlimited  intercourse,  or  sold  by 
the  cupidity  of  corrupted  avarice.  In  the  language  of  Sir 
fFilliam  Scoitf  I  would,  ask,  *^  who  can  be  insensible  to  the 
consequences  that  might  follow,  if  ev^ry  person  in  time  of 
war  had  a  right  to  carry  on  a  commercial  intercourse  with 

^  Vide  13  rer./r.  71,  TbataoontnctiiiadewiflianciienypaidUgtlM 
«. P. fer  Aim.  J,  19  EJk$,  4,6,citod  Thm.  Dis.Ub.  1, «.  21. dL S^Vide  fle 
4Mr  Cmt,  1  ittft.  48, 78. 
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the  enemy,  and  under  color  of  that  had  tlw  means  of  carry- 
ing on  an  J  other  apeciea  of  interconne,  he  might  think  fitT 
The  incoDTOnience  to  (he  poblic  mi^t  be  extreme  ;  mi 
where  n  the  incoDvenience  on  the  other  aide,  that  the  mer- 
chant •hoiild  be  compelled,  in  anch  a  lituatioD  of  the  two 
conntriea,  to  c»rry  on  his  trade  between  them,  if  Decenary* 
ander  the  eye  and  control  of  the  govemrneat,  charged  with 
the  care  of  the  puUic  rnfety."  Nor  ia  there  any  difiereoce 
between  a  direct  interconne  with  the  enemy  comitryt  »d 
■n  intercourse  through  (he  medium  of  a  neutral  port.  "Shi 
latter  is  aa  strictly  prohibited  as  the  former.* 

It  is  ai^ed,  that  the  caaea  of  tradmg  with  the  enemy 
are  not  applicable ;  becauae  there  is  no  erideDCe  of  actsal 
commerce,  and  an  irresiatible  presumptioB  arises  from  tho 
nature  of  the  voyage  to  a  neutral  port,  Aat  do  snch  trada 
is  intended.  If  I  am  ri^t  in  the  position,  that  all  latet- 
course,  which  humanity  or  necessity  does  iiot  reqaii^  is 
prohibited,  it  will  not  be  very  material  to  decide,  whether- 
there  be  a  technical  commerce  w  not.  But  ia  it  clear  be- 
yond all  doubt,  that  no  inference  can  arise  of  an  actnal  can- 
merce  T  The  licenae  is  issued  by  the  agmita  of  the  British 
government,  and  I  must  presume,  under  Its  authwi^.  It 
is  sold  (as  it  is  stated)  in  the  market,  and  tf  it  be  a  valuable 
acquisition,  the  price  must  be  proportiooate.  If  such  licen- 
ses be  an  article  of  sale,  I  beg  to  know  is  what  respect  tbrf 
can  be  distinguished  from  the  sale  of  mercfaandiae  1  U 
purchased  directly  of  the  British  govemment,  would  it  net 
be  a  traffic  with  an  enemy  ?  If  purchased  indirectly,  can  it 
change  the  nature  of  the  transactimi  ?  It  has  been  said,  that 
if  purchased  of  a  neutral,  the  trade  in  licenses  is  no  men 
lUe^,  than  the  purchase  of  goods  of  the  enemy  fabric  houu 
fide  conveyed  to  nentrals.  Perhaps  thiji  may,  under  CO- 
cnmstances,  be  correct.  But  I  do  not  understand,  that  tba 
'  ntjMiitPi4irt,taA.n. 
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purchase  of  good«  of  eneioj  mairafacturey  and  ayowedlj 
belonging  to  an  enemy,  is  legalized  hj  the  mere  fiact  of  the 
aale  being  made  in  a  neotral  port.  The  gooda  must  haTe 
become  incorporated  into  the  general  stock  of  neutral  trade, 
before  a  belligerent  can  lawfully  become  the  purchaser,  tf 
such  licenses  be  a  legitimate  article  at  sale,  will  thej  not 
enable  the  British  government  to  raise  a  revenue  from  our 
citiaens,  and  thereby  add  to  their  resources  of  war  ?  Admit, 
however,  that  they  are  not  so  sold,  but  are  a  measure  of 
policy,  adopted  by  Oreai  Britain  to  further  her  own  inter* 
ests  and  ensure  a  constant  supply  of  the  neccissaries  of  life 
either  in  or  through  neutral  countries.  Can  it  be  asserted, 
ftat  an  American  citizen  is  wholly  blameless,  who  enters 
into  stipulations  and  engagements  to  effect  these  purposes  ? 
Is  not  the  enemy  thereby  reMeved  from  the  pressure  of  the 
war,  and  enabled  to  wage  it  more  successfully  against  other 
branches  of  the  same  conunerce,  not  protected  by  this  induU 
gence  ?  It  is  said,  that  the  case  of  a  personal  license  is  not 
distinguishable  from  a  general  order  of  council,  authorizing 
and  protecting  aM  trade  to  a  neutral  country.  In  my  judg- 
ment, they  are  very  distinguishable.  The  first  presupposes 
*a  personal  communication  with  the  enemy,  and  an  avowed 
faitention  of  furAerii^  his  objects,  to  the  exclusion  of  the 
general  trade  by  other  merchants  to  the  same  country.  It 
has  a  direct  tendency  to  prevent  such  general  trade,  and 
relieves  the  enemy  from  the  necessity  of  resorting  to  • 
general  order  of  protection.  It  contafninates  the  commer- 
cial enterprises  of  the  favored  individual  with  purposes  not 
reconcileable  with  the  general  policy  of  his  country ;  esp 
jMmes  him  to  extraordinary  temptations  to  succour  the  en^^ 
my  by  intelligence,  and  separates  him  from  the  generd 
character  of  his  country,  by  cloathlng  him  with  aU  th0 
dfective  interests  of  a  neutral.  Now,  these  are  soma  of  the 
leading  principles,  dpon  which  a  trade  with  the  enemy  has 
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been  adjudged  iDegil  by  the  law  of  nationa. — Ob  the  otber 
band,  a  genera]  order  opens  the  wbote  trade  of  the  neiitid 
country  to  every  nMrchuit.  It  preioppoaea  no  incorpora- 
tion  in  enemy  ratereals.  It  enables  the  wh<rie  mercantile 
enterprise  of  the  country  to  engage  upon  equal  terms  in  the 
traffic,  and  it  separates  no  individual  from  the  genera]  na- 
tional character.  It  relaxes  the  rigor  of  war,  not  miy  in 
that  particular  trade,  but  collaterally  opens  a  path  to  otber 
commerce.  There  u  all  the  difference  between  the  cases, 
that  there  is  between  an  active  personal  co-oper»tioD  in  tiw 
measures  of  tlte  enemy,  and  the  merely  accidental  ud 
afforded  by  the  pursuit  of  a  fairuid  legitimate  cmnmerce. 

lo  the  purchase  or  gratuity  of  a  license  for  trade,  there 
is  an  implied  agreement,  that  the  party  shall  not  emplay  it 
to  the  injury  of  the  grantor ;  that  he  sliall  conduct  himseK 
in  a  perfectly  neutral  manner,  and  avoid  every  hostile  con- 
duct.  I  BBj  there  is  an  implied  agreement  to -this  effect  in 
the  very  terms  and  nature  of  the  engagement '  I  am  war- 
ranted in  declaring  this  from  the  uniform  constmclka  put 
by  Great  Britain  on  the  conduct  of  her  own  sabjects  act- 
ing under  licenses.  Can  an  American  citiienbe  pomkted, 
ia  this  manner,  to  carve  out  for  himself  a  neutrality  on  tbe 
ocean,  when  his  country  ia  at  war  ?  Can  he  juatify  hims^ 
in  refusing  to  aid  his  conntrymeu,  who  have  Callen  into  the 
hands  of  the  enemv  on   the  ocean,  or  derJine  their  reicne  7 
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war.  Before  I  shall  believe  the  doctrine,  it  must  be  taught 
me  by  the  highest  tribunal  of  the  nation,  in  whose  superior 
wisdom,  and  sagacity  I  shall  most  cheerfully  repose. 

It  has  been  said,  that  no  case  of  condemnation  can  be 
found  on  account  of  the  use  of  an  enemy  license.  Admit- 
tbg  the  fact,  I  am  not  disposed  to  yield  to  the  inference, 
that  it  is  therefore  lawful.  It  is  one  of  the  many  novel 
questions,  which  may  be  presumed  to  arise  out  of  the  ex- 
traordinary state  of  the  world.  The  silence  of  adjudged 
cases  proves  nothing  either  way.  It  may  well  admit  of 
opposite  interpretations. 

The  case  of  the  Vrow  Elisabtth*  has  been  cited  by  the 
captors  in  support  of  the  more  general  doctrine.  It  was  a 
case,  where  the  ship  had  ibeftag  and  pass  and  docummts 
of  an  enemy's  ship ;  and  the  court  held,  that  the  owner  was 
bound  by  the  assumed  character.  There  is  no  similarity 
in  the  case  before  the  court ;  the  ship  and  cargo  were  doc- 
umented  as  American,  and  not  as  British  property.  As 
little  will  the  Clarissa^  cited  on  the  other  side,  apply.  It 
was  at  most  but  a  license  given  by  the  Dutch  government, 
allowing  a  nmUral  to  trade  within  its  own  colony.  In  all 
other  respects  the  ship  and  property  were  avowedly  neu- 
tral ;  and  unless  so  far  as  the  English  doctrines,  as  to  the 
colonial  trade,  could  apply,  there  was  nothing  illegal  or  im- 
proper in  waiving  any  municipal  regulations  of  colonial 
monopoly  m  favor  of  a  neutral.  There  was  nothing,  which 
compromittlsd  the  allegiance  or  touched  the  interests  of  the 
neutral  country.  If,  however,  this  license  had  conferred 
on  the  neutral  the  special  privileges  of  a  Dutch  merchant, 
or  had  facilitated  the  Dutch  policy  in  warding  off  the  pres- 
sure of  the  war,  it  would  probably  have  received. a  very 
different  determination."    We  all  know  that  there  are  many 

•  Ut'Tlu  Trectfe  Sthmlhfi,  5  M^  5,  note  (a.)^rht Refiihwrgf  4  iM.  12t. 


608  MASSACHUSETTS^ 

act8»  which  inflict  upon  neutrals  (he  penattj  of  coiiJEbcfttioi)t» 
from  Ihe  subseryiencj,  which  thej  ire  supposed  to  indir 
Gate,  to  enemy  interests — the  carrying  of  enemy  despatches 
o^the  transportation  of  military  persons,  and  the  adoptiof 
4>f  the  coasting  trade  of  the  enemy.  The  grpund  of  these 
decisions  is  the  voluntary  interposition  of  the  party  to  fiar- 
ther  the  yiews  and  interests  of  one  belligerent  at  the  ex- 
pense of  the  other ;  and  I  cannot  doubt  that  the  Clariua 
would  have  shared  the  general  fate,  but  from  some  circun^ 
stance  of  peculiar  exemption. 

By  the  prize  code  of  Lewis  14th,  (which  I  quote  flie 
Buore  readily,  because  it  is  in  general  a  compilation  of  prise 
law,  as  recognised  among  civilized  nations,)  it  is  a  sufficient 
ground  of  condemnation,  that  a  vessel  bears  commissions 
from  two  different  states. — Valin*  says,  ^^AVegarddu 
vaisseani  oh  se  irauveretU  dea  commistiona  de  deux  difft- 
rens  princes  oti  etats,  il  est  ^alemeni  juste  qu^U  soit  deelarS 
de  bonne  prisef  soUparce  qu^il  nepeut  avoir  pr is  ces  com- 
missions  que  dans  tin  esprit  defraude  ei  de  surprise,  furtni 
slUs  touies  deux  de  Princes  amis  du  neutre :  soil  puree 
qu'U  ne  peui  arborer  le  pavilion  de  l*un  en  consequence 
de  sa  commissionf  sans  fairs  injure  a  Vautre.  Ceci  au 
rests  regarde  les  Francais,  comme  les  etrangers."  In  what 
consists  the  substantive  difference  between  navigating  un- 
der the  commissions  of  our  own  and  also  of  another  sove- 
reign, and  navigating  under  the  protection  of  the  passports 
of  such  sovereign,  which  confer  or  compel  a  neutral  charac- 
ter? Faliii,  in  another  place,^*  declares,  '^^t^urtmnavire 
Francais  ilya  une  commission  d^une  prince  etranger  avec 
eelle  de  Franccyil  sera  de  bonne prise^  quoiqu^il  n'ait  arbori 
que  le  pavilion  Francais"  It  is  true,  that  he  just  before 
observes,  ^*  que  ce  circonstance  de  deux  congis  ou  passe" 
portsy  ou  de  deux  connoissementSy  dont  Vun  est  de  France 


•  IVfttedcf  iVifci,  ff3.  »•  SurVOrimmtt «».  3,  ttl.  9,«ii  1,^  %a. 
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d  Vauire  d'tm  patfs  ennemiy  ne  suffit  pas  seule  pour  faire 
deetarer  le  fMvire  enneori  de  bonne  prises  et  f tie  ula  doit 
iependre  des  eirconstanees  capcAle  de  faire  deeouvrir  sa 
veritable  degiination*^*  But  Valin  h  referring  to  the  case 
of  an  enemy  ship  having  a  passport  of  trade  from  the  sove- 
reign of  France.  I  infer  from  the  language  of  Valin,  that  a 
French  ship  sailing  under  the  passport,  congi,  or  license  of 
its  enemy,  without  the  authoritj  of  its  own  sovereign,  would 
have  been  lawful  prize. 

This  leads  me  to  another  consideration,  and  that  is,  that 
fhe  existence  and  employment  of  such  a  license  aflTords  a 
strong  presumption  of  concealed  enemy  interests,  or  at  least 
of  ultimate  destination  for  enemy  use.  It  is  inconceivable, 
Ihat  any  government  should  allow  its  protection  to  an  enemy 
trade,  merely  out  of  favor  to  a  neutral  nation,  or  to  an  ally« 
or  to  its  enemy.  Its  own  particular  and  special  interests 
will  govern  its  policy,  and  the  quid  pro  quo  must  materially 
enter  into  every  such  relaxation  of  belligerent  rights.  It  is 
therefore  a  fair  inference,  either  that  its  subjects  partake 
of  the  trade  under  cover,  or  that  the  property,  or  some 
portion  of  the  profits,  finds  its  way  into  the  channel  of  the 
public  interests. 

It  has  been  argued,  that  the  use  of  false  or  shnulated 
papers  is  allowable  in  war,  as  a  stratagem  te  deceive  the 
enemy  and  elude  his  vigilance*  However  this  may  be,  it 
certainly  cannot  authorize  the  use  of  real  papers  of  a  hostile 
character,  to  carry  into  effect  the  avowed  purpose  of  the 
enemy.  We  may  be  allowed  to  deceive  our  enemy,  but 
we  can  never  be  allowed  to  set  up,  as  such  a  deception,  a 
concert  in  his  own  measures,  for  the  very  purposes  he  has 
prescribed. 

An  allusion  has  been  made  to  the  passports  or  safe  con- 
ducts  granted  in  former  times  to  the  fishing  vessels  of  ene-* 
mies^  ud  it  has  been  argued,  that  such  passports  or  safe 
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conducts  have  never  been  suppciBed  to  indnce  the  pemltjr 
of  conGscalion.  TbiB  wilt  at  once  be  conceded,  as  te  the 
belligerent  natioD,  who  granted  these  indnlgenccR.  .Bat  ai 
(o  the  other  nation,  where  luch  paaiports  were  not  guarao- 
teed  bj  treaty  or  mutual  pacts,  I  have  no  authority  to  lead 
me  to  an  accurate  decisitMi.  The  French  erdinancc  of 
1.^43  authorized  the  admiral  to  make  fishing  traces  witfa 
the  enemy,  and  where  no  such  traces  were  made,  to  ddiver 
to  the  subjects  of  the  enemy  safe  conducts  tot  fishing,  npoa 
the  same  stipulations,  as  Ihey  should  be  delivered  to 
French  subjects  by  tfae  enemy.  This,  therefore,  was  an 
authority  to  be  exercised  only  in  cases  of  reciprocity,  and 
it  seems  to  have  been  abolished  from  the  manifest  inconve* 
niencies,  which  attended  the  practice.'*  I  do  not  tfaiak  that 
any  argument  in  favor  of  the  validity  of  tfae  present  licenae, 
(unrecognised  as  it  is  by  our  government,)  can  be  drawn 
from  these  ancient  examples  as  to  fisheries. 

It  has  been  argued,  that  the  voyage  was  lawfid  te  a  neu- 
tral  port,  and  the  mere  use  of  a  license  cannot  cover  a 
lawful  voyage  with  the  taint  of  illegality.  This,  however, 
is  assuming  the  very  point  in  controversy.  It  is  not  tou- 
versally  true,  that  a  destination  to  a  neutral  port  gives  a  bona 
fide  character  to  the  voyage.  If  the  property  be  nltimatelj 
destined  for  an  epemy  port,  or  an  enemynse,  it  is  dear  that 
the  interposition  of  a  neutral  port  will  not  save  itfrom  con- 
demnation." Suppose,  in  the  present  case,  the  vessel  and 
cargo  had  been  destined  to  lAsbon  for  the  express  use  of 
the  British  fleet  there,  could  there  be  a  doabt,  that  it  wooU 
have  been  a  direct  trade  with  tfae  enemy?  Wbetber  the 
voyage,  therefore,  be  legal  or  not,  depends  not  merely  upon 
the  destination,  but  the  ultimate' application  of  the  property 
or  the  aacertained  intentions  of  the  party.  A  contract  to 
carry  provisions  to  St.  Bartholomttvs,  ftn-  tfae  ultimate  top- 
"  FaliTi,  nrr  eard,  Hi.  I,  f.  S8B,  mO.  »  ^  ItHft  KOrt,  ttM.T9. 
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plj  of  the  Britidi  West-India  ishinds,  would  be  just  as 
much  an  infriagement  of  the  law  of  war,  as  a  contract  for  a 
4irect  transportation* 

On  the  whole,  I  adopt,  as  a  salutary  maxim  of  war,  the 
doctrine  of  Bt/nkershoeky  vtlaiur  quoquo  modo  hoslium 
^UUiUi  consulere*  It  is  unlawful  in  any  manner  to  lend 
assistance  to  the  enemy,  by  attaching  ourselves  to  his  poli- 
cy, sailing  under  his  protection,  facilitating  his  supplies,  and 
separating  ourselves  from  the  common  character  of  our 
country. 

'  I  am  aware  that  the  opinion,  which  I  have  formed,  as  to 
the  general  nature  of  licenses,  is  encountered  by  the  deci- 
sions of  learned  judges,  for  whom  I  entertain  every  possible 
respect.  Tbb  circumstance  alone,  independent  of  the 
novelty  and  importance  of  the  question,  would  awaken  in 
my  own  mind  an  unusual  hesitation,  as  to  the  correctness  of 
my  own  opinion.  But  after  much  reflection  upon  the  sub- 
ject, I  have  not  been  able  to  find  sufficient  grounds  to  yield 
it;  and  my  duty  requires,  that  whatsoever  may  be  its  im- 
perfections, my  own  judgment  should  be  pronounced  to  the 
parties. 

I  am  glad,  however,  to  be  relieved  from  the  painful  neces- 
sity of  deciding  the  more  general  question  by  the  peculiar 
terms  of  the  present  license,  which  I  consider  as  affording 
irrefragable  proof  of  an  illicit  intercourse  with  the  enemy, 
and  a  durect  contract  to  transport  the  cargo  for  the  use  of 
the  British  armies  in  Spain  and  Portugal.  The  very  pre- 
amble  to  the  license  of  Admiral  Sawyer  shows  this  in  a 
most  explicit  manner,  and  discloses  facts,  which  it  is  no 
harshness  to  declare  are  not  very  honorable  to  the  princi-r 
pies  or  the  character  of  the  parties. 

It  has  been  attempted  to  distinguish  the  present  claim- 
ants from  Mr.  Elwell,  to  whom  the  original  license  was 
granted.     It  could  hardly  have  been  expected,  that  such  an 
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attenpt  would  be  nwceembA.  Tbe  MtiglMei  cnaot  phce 
tbMr  derivative  title  upon  a  better  footing  tban  the  oripMl 
partj.  Tbej  miist  be  considered  as  enteopg  iolo  thfi 
views,  and  e<»tractiog  to  efiectaate  the  inteDtions  of  the  hi- 
tsr ;  and,  at  all  events,  the  illegality  of  the  emploTmait  of 
the  license  attaches  indissolublj  to  their  coadoct  If  it 
were  material,  however,  it  might  deserve  coosideratiQD,  hew 
far  an  actual  assignment  is  shown  in  the  caae.  It  rests  ow 
the  affidavit  of  one  of  the  claimants,  and  on  the  mere  face  oC 
papers,  which  carry  no  very  decisive  character,  and  are 
quite  reconcileable  with  concealed  interests  in  other  persons, 
as  the  records  of  prise  courts  abundantly  show.  However, 
I  only  glance  at  this  sid>ject,  as  it  in  no  degree  enters  into 
the  ingredients  of  my  judgment. 

A  Yery  bold  proposition  was  at  one  time  advanced  in  the 
argument  by  the  claimant's  counsel,  that  if  this  cargo  had 
been  actually  destined  to  Portugal^  for  the  use  of  the  allied 
armies  of  Great  Britain  and  Portugalf  or  even  for  the 
use  of  the  British  army,  it  would  not  be  an  oifence  aguaat 
the  laws  of  war.  In  the  sequel,  if  I  rightly  understand, 
this  proposition,  in  this  alarming  extent,  was  not  contended 
for ;  and  certainly  it  is  utterly  untenable  upon  the  prmci- 
ples  of  national  law.  But  it  was  insisted  on,  that  the  British 
armies  in  Porti^al  and  Spain  were  to  be  considered  as 
incorporated  into  the  armies  of  those  kingdoms,  and  as  not 
holding  the  British  character.  If  I  could  so  far  forget  the 
public  facts,  of  which  sitting  in  a  prise  court  I  am  bound  to 
take  notice,  there  is  sufficient  in  the  papers  before  me  to 
prove  the  contrary  of  this  suggestion.  In  Admiral  Soin- 
yer's  license  and  Mr.  Allen^$  certificate,  they  are  expresaljr 
called  the  allied  armies  s  thereby  plunly  admitting  a  s^ir 
rate  character  and  organization ;  and  so  in  point  of  fact  we 
all  know  it  to  be ;  if,  indeed,  the  British  charaeter  be  not 
predominant  throughout  these  countries.  I  reject  the  dis- 
tinction, therefore,  as  utteriy  insupportable  in  point  of  Act. 
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It  hat  been  fiotlier  argued,  tbat  if  the  condoet  be  illegal, 
it  is  but  a  penonal  nuadeineaiior  in  no  degree  affeefing  the 
▼eaad-  and  cargo ;  and,  at  all  events,  that  the  illegglitj  waa 
extingaiahed  bj  the  termination  of  the  outward  voyage. 
The  principles  of  lair  afford  no  countenance  to  either  part 
of  the  proposition.  If  the  property  be  engi^ed  in  an  illegal 
traflk  with  the  enemy,  or  even  in  an  attempt  to  trade,  it  is 
liable  to  confiscation,  as  well  on  the  return  as  on  the  outward 
voyage ;  and  it  may  be  assumed  as  a  proposition  liable  to 
few,  if  any  exceptions,  that  the  property,  which  is  render* 
ed  auxiliary  or  subservient  to  enemy  interests,  becomes 
tahited  wtth  forfeiture. 

I  cannot  but  remark,  that  the  licenae  in  this  case,  issued 
within  our  own  territory  by  an  agent  of  the  British  govern* 
ment,  carries  with  it  a  peculiarly  obnoxious  character.  This 
circumstance,  which  is  founded  on  an  assumption  of  consu^ 
lar  authority,  that  ought  to  have  ceased  with  the  war, 
aflfords  the  strongest  evidence  of  improper  intercourse. 
The  public  dangers,  to  which  it  must  unavoidably  lead,  by 
fostering  interests  within  the  bosom  of  the  country  against 
the  measures  of  the  government,  and  the  breach  of  faith, 
which  it  imports,  in  a  public  functionary  receiving  the  pro* 
tection  of  the  government,  can  never  be  lost  sight  of  in  a 
tribunal  of  justice.^*  I  forbear  to  dwell  farther  on  this  deli* 
cate  subject. 

Upon  the  whole,  I  consider  the  property  engaged  in  this 
transaction,  as  stamped  with  the  hostile  character,  and  I  en** 
tirely  concur  in  the  decision  of  the  District  Judge,  which 
pronounced  it  subject  to  condemnation.** 


M  Vide  Tile  Pfaiiier*«  FTefudL  5  ib».  22. 

n  Thii  judgnent  wai  affinned  on  appeal  ia  the  Surrenw  court,  opreaily  fiir  the 
andopcnthe  priiici|lfliitited  in  Ihh  opfato. 


CIRCUIT  COURT  OP  THE  UNITED  STATES, 
FALL  caH:;DiT, 

Et  TE&M,  1813,  i.T  PEOTIBEKCE. 


J  JOSEPH  ETOar,  AmocuIc  JiBtica  of  tbe  a^prau  Coort. 
I  DAV[D  HOWELI,  Dirtrict  Judge. 


a  CAseo, BoTEft,  iu<tkk  t  mom  rAt- 

our,  CoLiB  GiUiEipu'i  ciutiM. 


ji  Ainn-c,  to  resome  bn  acgairal  oxmtiy, 
ill  domkil. 

Mr.  Colih  GiLLSspiE,  whose  clum  vas  now  under  coo- 
lideration,  was  born  in  Glasgorv  in  Scotland,  came  to  the 
United  Stales  ia  1 793,  and  waa  naturalized  as  a  citizen  there- 
of at  New-  York,  in  1 798.  In  1 799,  he  married  in  Scotland, 
and  returned  with  his  wife  to  Ntm-York,  where  he  resided 
until  1 802,  when,  on  account  of  (he  ill  health  of  hia  wife,  be 
went  to  Scotland.  In  1S05  he  came  again  to  Netv-York, 
Uid  having  formed  a  mercantile  copartnership  with  Mr. 
John  Oraham  of  that  cilj,  it  was  then  agreed,  for  the  bene- 
fit and  mutual  interest  of  (he  copartnership,  that  Mi.  Gil- 
iupte  should  reside  in  Oreai  Britain,  and  there  transact 
the  business  of  the  copartnership,  under  the  firm  of  Colin 
BilUspie  &  Co.  and  that  Mr.  Oraham  should  transact  their 
business  at  Nem^York,  under  (be  firm  of  John  Graham 
A  Co.  In  pursuance  of  this  agreement,  Mr.  Oitlespie  went 
in  the  same  yen  to  Scotland  ;  established  his  bouse  of  trade 
there,  and  conlinaed  to  reside  there  with  his  famil/  until 
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the  spring  of  I813|  doing  businesB  as  a  merchant,  *^  receiv* 
ing  conBignmentB  of  American  produce,  aelling  the  samet 
and  purchasing  goods  in  that  market  to  ship  to  the  United 
Stales.  During  this  residence  in  Scotland^  Mr.  Gillespie 
accepted  a  commission  from  the  British  govelrnment,  as  ao 
officer  in  the  local  and  embodied  militia,  which,  however,  he 
resigned  in  1810.  Mr.  Oillespie^  in  his  affidavit,  farther 
stated,  that  it  was  always  his  intention  to  hold  to  his  adopt- 
ed  allegiance,  and  to  do  no  act  inconsistent  with  his  duties 
to  the  United  StiUes  ;  and  that,  as  soon  as  he  could  arrange 
his  business  in  Oreat  Britain^  after  knowledge  of  the  war, 
he  set  sail  with  his  family  for  the  United  States,  and  now 
resides  with  them  at  NeW'York.  The  present  shipment 
was  made  in  July,  1812,  and  the  capture  took  place  on  or 
about  the  —  of  August,  1812. 

STORY,  J.  (after  reciting  the  facts.) 

Upon  the  foregoing  facts,  and  the  presumption  that  Mr. 
Oillespi^s  return  to  the  United  States  is  with  a  bond  fide 
intention  of  permanent  residence,  the  case  seems  entitled 
to  a  very  indulgent  consideration.  My  duty,  however, 
requires  me  to  apply  the  rules  of  law,  and  though  I  may 
lament  individual  hardships,  I  am  not  permitted  to  relax 
general  principles  in  favor  of  them. 

And  I  take  it  to  be  clear,  that  the  facts  of  this  case 
establish  the  position,  that  Mr.  CKllespie,  at  the  time  of 
this  shipment  and  capture,  was  a  merchant  domiciled  in 
Oreat  Britain,  and  of  course  affected  with  its  nationd 
character.  He  was  settled  there  with  a  house  of  trade,  and 
for  purposes  of  indefinite  extent  and  duration.  Had  the 
facts  been  equivocal,  the  'circumstance,  that  it  was  his 
native  country,  would  undoubtedly  have  been  entitled  to 
great  weight,  in  deciding  the  question  of  domicil ;  for,  ap 
Sir   William  Scott  justly  observes,  the  jpative  character 
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caillj  reverta,  ind  it  reqninB  feirw  circimttiiicei  to  c 
slitnte  doDucil,  is  c«h  oI  s  ntive  lubject,  ttutn  to  impr 
die  M&oal  chuutcr  oa  one,  who  u  otiffiaUy  of  ■ 
country.'  Such  tben  being  the  domicil  and  nriioial  chi*- 
•ct«r  of  Mr.  Oilleapie,  be  miMt,  tccordiDg  to  the  wttled 
nilei  of  pnblic  law,  be  deemed  to  partake  of  Ota  sdvanti^ea 
Kid  the  baiards  of  a  British  merclMiit,  ut  peace  and  in  wh. 
For  all  commercial  pai^ias,  it  it  quite  imnatcrial,  wliat  m 
the  oatire  or  adopted  coontry  of  a  puty.  He  is  deened 
a  merchant  <^  that  conotrj*  where  he  reaidea,  aitd  caniea 
OD  trade.'  Under  Boch  circnaulaiiceet  Mr.  OtUespie  narf 
be  held,  ao  far  as  the  preaoit  traaiaclion  ^^lies,  to  be 
completely  invMted  with,  the  hoatile  cbarscter  aS  a  Britiah 
nercbaiil. 

But  it  ia  a^ned,  that  Mr.  GFtUeqne,  hanng  become  ft 
naturalized  citiseo  of  the  United  States,  conld  not  be  deent- 
ed  an  enemy  merchant,  nnlesi  he  coatiaHed  rohmfarfly  to 
reside  in  Scotland  after  a  faU  knowledge  of  the  war^  »)d 
that,  aa  he  had  no  such  knowledge  at  the  time  of  thia  iliip- 
ment,  he  ia  entitled  to  all  the  benefita  aS  hia  ABericaa 
character.  I  should  have  been  ^ad  to  have  saea  ao  sntbor- 
i^,  which  diatinctlj  countenanced  thia  eiception.  No 
such  authority  hat  bets  (Hvduced,  and  aa  the  gcoenl  rala  m 
ao  often  and  bo  forcibly  laid  down  in  eleaientuy  woAm,  it  b 
difficult  to  conceive,  that  ao  important  an  esceplioi^  if  it 
exiated,  Bbould  not  hare  attracted  ptMic  oottce. 

It  ia  certainly  true,  that  a  character  acquired  by  reaideooe* 
eeaaea  with  the  diHcmitinaaace  of  that  rcMdence.  Aad, 
therefore,  if  a  ptrty,  who  baa  resided  in  an  enemy  eoiiiry« 
puts  faimBelf  in  ttmere  to  return  to  his  natiTe  cei^ry,  witii 
In  intentiea  of  boiui  fide  residence  there,  he  ia  deemed 
•heady  to  have  resumed  hia  satire  cbanclN',  altheu^ 
he  haa  not  actually  uiiTcd  in  such  country.*    But,  and 
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he  has  actually  so  put  himself  4fi  itinerey  the  character  of 
the  Gotmtry,  where  he  resides,  attaches  indissolublj  to 
him.  He  takes  it  with  all  its  benefits  and  all  its  disad- 
vantages. 

Undoubtedlj,  cases  of  hardship  ofteh  arise  on  the  break- 
ing ont  of  hostilities,  as  to  native  citizens,  who  are  domi- 
ciled as  merchants  in  the  enemj  country.  The  hardship 
is  often  forcibly  impressed  upon  the  prbe  court ;  but,  as  Sir 
William  Scott  observes,  that  the  interest  of  friends  may 
sometimes  be  involved  in  our  vengeance  upon  enemies,  is  a 
ftnatter,  which  it  is  natural  to  regret,  but  impossible  to  avoid. 
The  administration  of  public  rules  admits  of  no  private 
exceptions ;  he  who  clings  to  the  profits  of  a  hostile  con^ 
nexion  must  be  content  to  bear  its  losses  also,^ 

As  to  citizens  domiciled  in  the  enemy  country,  I  hold  it 
to  be  the  established  rule,  that  if  they  wish  to  avoid  the 
hostile  character,  they  must  actually  remove  before  the 
breaking  out  of  hostilities.  Otherwise  their  property  then 
afloat  will  be  liable  to  confiscation*  If  they  do  not  so  re- 
move, the  character  of  the  country  is  completely  impressed 
upon  their  property,  wherever  it  is  found,  and  remains  until 
they  have  abandoned  their  residence,  and  then,  as  to  all 
future  transactions,  the  character  of  their  native  or  adopted 
country  returns.  It  is  said,  that  there  is  no  authority, 
which  pointedly  decides  this  doctrine.  But  it  seems  to 
me,  that  Dr.  Robinson^a  note  to  the  Oceans  fully  shews 
the  understanding  of  the  prize  courts  on  the  subject ;  and 
the  case  of  the  Oaprey,  before  the  Lords  Commissioners  in 
1795,  cited  in  the  Vigilantiih^  is  a  strong  instance  of  its 
application  to  a  neutral  subject.  There  can  be  qo  well 
founded  distinction  in  this  respect  between  a  neutral  and  a 
ditizen*    But  independently  of  all  authority,  it  seems  to  me 
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VOL.  I.  78 


NOVENHB  TWM,  1113.  «!« 

•d  to  tiw  cbiflMot,  &c*  giviQg  iaforoiatioo  aa  to  the  goodi, 
irliicfa  aeemad  lo  poiot  to  an  iater#«t  io  ^the  sbippera,  ITil- 
liom  Qmham  &  Bro^rs  of  Glwgom* 

Ujpoa  the  futfier  proof  U  appear^it  that  the  three  firma 
afovcunetttioqed  .are  ^oiopoaed  of  the  aame  partners,  viz. 
William  Chraiamf  John  Chraham^  iiad  JPeter  Oraham,  who 
are  all  brothera  and  nattsFea  of  Scotlani*  William  Qra^ 
kam  ia  a  oatiiraliaed  eitmn  of  the  UnUtd  StaUef  and  has 
resided  many  yeara  in  Scothnd^  doing  the  bnsuiesB  of  their 
hoQ8e<  of  trade  Ihfire,  under  the  firm  q{  William  Oraham 
A  Bw6AefM^  j0kB  GfxAmm  is  alao  a  naturalized  citizen  of 
tho  VhU^  SUatu^  end  has  reaid^  many  years  at  Nenh 
Yarkf  doing  the  bvsiness  of  their  house  of  trade  there,  un- 
der th^  firm  of  Jokn  ChrtAam  A  Companjfy  and  also  carry- 
ing on  considerable  other  bnainess  on  Us  own  private  ac* 
egntkU  P^Ur  Orakam  (who  has  been  naturalized  as  a 
citizen  jof  the  Untied  SUai^s  since  the  war)  has  for  aome 
years  resided  at  Philadelphia^  doing  the  business  of  their 
house  of  trade  there,  under  the  firm  of  Peter  Chraham  ib 
Company.  The  principal  business  of  these  houses  is  the 
shipment  of  goods  between  Scotland  and  the  United  States, 
either  on  their  own  account  or  on  consignment. 

The  affidavits  of  all  the  broUiers  are  produced,  and  they 
all  allege  the  exclusive  property  to  be  m  Mr.  John  Ota- 
ham  ;  and  attempt  to  explain  the  apparent  discord  of  the 
origind  papers,  l^he  affidavits  of  their  clerks  are  ofered 
for  the  sanke  purpose.  But  no  original  letters  or  orders 
irom  t/btk  John  €h*a&am,  or  copies  Aereof,  are  exhibited, 
to  rdieve  the  cause  firom  the  pregnant  susplcicms  of  part- 
nership interest.  The  whok  evidence  c/oosists  of  naked 
affidavita,  sithoiigh  letters  and  orders  are  admitted  to  have 
passed  between  the  parties. 

I  am  entirely  satisfied,  that  the  present  diipment  having 
b^on  made  by  the  Scotch  houae  in  the  ordinary  course  of 
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their  trade,  mittt  be  held  to  be  ob  joint  leeovit,  mileis  tk# 
preflumptioii  is  coachiuvelj  repelled  by  proof  of  m  lUpitteot 
on  the  exclusive  account  of  Mr.  John  Oraham.  The  beel 
proof,  which  the  nature  of  the  case  admits^  or  which  k  b 
possession  of  the  parties,  is  not  brought  out.  Here  are  no 
original  orders  or  letters,  or  extracts  therefrom ;  and  cer> 
tainl^  naked  statements  must  be  entitled  to  little  weq^ 
when  the  parties  hold  better  evidence  behind  the 
Either,  therefore,  this  sh^ment  was  witiioat  orders, 
then  it  stands  on  joint  account ;  or  if  there  were  orden,  the 
latter,  if  produced,  would  demonstrate  a  joint  interest. 
The  voluntary  suppression,  or  the  original  sUenee  ef  the 
parties,  authorize  the  court  to  adopt  the  same  conctusioB* 
I  therefore  hold  Mr.  Willimn  Oraham  as  entitled  to  one 
third  part  of  the  present  shipment ;  and  as  he  is  a  domiciled 
British  merchant,  I  condemn  it  as  lawftd  priae  fo  the  cap- 
tors.   The  ether  two  third  parts  I  order  to  be  restored. 

Crapo  and  Searh  for  the  claimant. 

Bowen,  Robbina^  and  BurrUl  for  the  captors. 


The  Brio  MarV  avd  CAaoo,  NASStSB  f.  Viscber,  AoMiviSTaA- 

TOR,  Claukaht. 


▲  akipoMiit  onde  torn  the  cttn^Veoaiitiy  after  a  kumladgjt  oftiie  «nv  ^ 
an  American  dtueo,  sul^jeetB  the  property  to  eonfiBcatkn  ai  piite  of  ear. 

STORYf  J.  The  brig  Marg  and  carga  waa  ciytnied 
on  the  22d  of  April,  1813,  by  the  privateer  Paul  Jones, 
Captain  Taylarr  being  then  on  a  voyage  from  WaJUtfarif 
in  Ireland^  to  Nenportf  with  a  ca^o  of  British  merchan- 
dize on  board.  It  appears  m  evidence  and  ia  admitted 
that  the  brig,  with  her  cargo  on  board,  sailed  fipm  Bristol 
on  the  16th  of  August,  1812^  and  having  received  damagt 
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at  8ea»  put  back  into  WaUrford  about  five  days  afterwardf, 
and  remained  there  until  the  Tth  of  April,  1813,  when  she 
sailed,  bj  permission  of  the  British  government,  for  the 
United  States*  The  declaration  of  war  was  published  in 
the  London  Oaaette  on  the  26th  of  July,  1812,  and  was 
well  known  at  Bristol  within  one  or  two  days  after.  The 
invoices  of  the  cargo  are  dated  the  Idth  of  August,  1812, 
and  it  seems  the  whole  is  insured  in  England ;  but  the 
exact  day,  when  the  shipment  was  actually  made,  does  not 
precisely  appear. 

No  claim  is  interposed  for  the  brig ;  but  the  cargo  is 
claimed  by  a  Mr*  Nanning  L  ViacheTf  as  administrator  of 
a  Oeneral  Fislury  an  English  gentleman,  who  te  said  to 
liave  died  in  Englandf  and  whose  heirs  are  said  to  reside 
in  this  country.  The  cargo  is  alleged  to  harve  been  ship- 
ped, as  an  investment  of  part  of  tlie  proceeds  of  General 
fVsJkcr'^  estate,  for  the  ben^t  of  his  heirs.  Who  these 
heirs  are,  and  how  they  claim,  is  not  stated. 

From  the  evidence  in  the  cause,  which  I  forbear  to  de- 
tail, I  am  by  no  means  satisfied  of  the  verity  of  the  facts 
alleged  in  the  claim ;  and  I  think  it  would  be  very  difficult 
to  establish  the  title  to  be  boni  fide  American.  There 
are  instructions  in  the  letters  found  on  board,  which  cany 
a  pretty  strong  odour  of  concealed  British  interests,  al- 
though written  after  knowledge  of  the  war.^ 

At  all  events  here  is  a  clear  trading  with  the  public  ene- 
my after  knowledge  of  the  war ;  and  I  cannot  open  the  case 
to  shew,  fliat  the  goods  were  purchased  and  shipped  before 
that  time. 

I  condemn  the  brig  and  cargo,  as  enemies'  property,  and 
reverse  the  deoree  of  the  Dii^ict  Court. 

Boss  and  Woodward  for  the  captors. 
Searle  and  Crapo  for  the  claimant. 


RcTnaLiM  SpiNcik  *vs  Wm  wmu  EpaKAiM  SrBKon. 

A  w{U,irtoaBtatstiia  ud  probate,  n  mUtii,  wl  *r  riM  TBn,m 
inF7wu  alkmcdto  berctdio  Injury  ■■  n*!  Mfioa  farfHt  «(  Sb 
buid  dcTl«ed  in  the  irUI. 

Qwn,iftbipnitHte(/>«iLl  in  JUtd»7ilatd be BOt nodorive, M >dl  ato 


Xhib  wu  a  real  action  broaght  by  tbe  ptabtifis  is  rigJitaC 
Ibe  wife,  to  recover  her  purpartj  by  detceat  in  h«  tattttt*! 
estate.  Tbe  defenduil,  who  ia  her  brother,  clatmed  tbe 
estate  in  question  under  a  will  of  tbe  &dier. 

It  appeared  in  evidence,  that  the  wSl  wia  made  is  lUl, 
■con  after  which  the  teatalw  died,  aad  it  wm  originil/ 
contested  on  the  pnAate,  before  the  town  ee«aetl,  (who 
have  joHsdictiiHi  in  this  behalf  in  Bhod»-btand,)  aad  wM 
Bnallf  approved  on  the  appeal  by  the  goiwinor  aad  eeaocil 
(tbe  final  appell^  Juriadictiaa)  in  iwte,  1808 ;  and  that 
tbe  defendant  had  ever  since  been  in  poseesawn  ot  the  es- 
tate under  tbe  wiU ;  aad  ne  controversy  anrae  ondar  it  mtil 
about  1811.  Tbe  plaintil^  JtqrKoUi* 'S^ei>^«*',  was  a  HHetf 
to  tbe  probate  bond  ffvfm  by  the  deCeadant,  'accardbg  to 
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the  deik,  aod  had  iince  left  the  house  after  some  nneasi- 
fiem :  but  the  evideiice  on  this  head  was  extremely  loose; 
The  defendant  offered  to  make  an  affidavit  of  the  facts,  as 
to  the  hiss,  and  to  submit  himself  to  answer  anj  interroga- 
tories by  the  plabtiffs  ;  which  however  the  latter  declined. 
The  person,  who  ori^nallj  wrote  the  will,  and  the  sub* 
scribing  witnesses,  were  in  court,  readj  to  prove  the  exe- 
cution. The  question  to  the  court  was,  whether,  under  all 
the  circumstances  of  this  case,  the  production  of  the  original 
will  ought  to  be  dispensed  with,  and  an  office  copj  admitted 
to  be  read  to  the  jurj. 

STORYf  J.  It  is  understood  to  have  been  the  prac- 
tice in  Bkode^hlandf  to  consider  the  probate  of  a  will  con- 
clusive only  as  to  personal  estate ;  probably  from  a  mis- 
application of  the  rule,  as  to  probates  in  tbe  ecclesiastical 
eonrts  in  EimgUmd.  The  decisimi  in  Bki^land  rests  on  the 
ground,  that  the  ecclesiastical  courts  have  no  jurisdiction, 
except  as  to  personal  estate.  The  law  is  otherwise  in 
Ithode'hUmd.  Its  Probate  Courts  have  complete  juris- 
diction as  to  wills,  in  respect  both  to  real  and  to  personal 
estates.  A  will  purporting  only  to  aflfeet  real  estate  must 
still  be  submitted  to  their  jurisdiction  for  probate.  I  have 
always  understood,  that  a  decree  of  a  court  of  competent 
jurisdiction  upon  the  very  pomt  in  controversy  is  conclu- 
sive upon  other  courts,  at  least  unless  fraud  be  shewn.  It 
is  on  this  ground,  that  an  ecclesiastical  probate  is  .conclu- 
sive as  to  personal  estate  in  Engkmd.  And  by  parity  of 
reasoning,  in  Massaehusettaf  where  the  general  laws  in  re- 
spect to  wiUs  are  almost  the  same  as  in  this  state,  the  regular 
probate  of  a  will  is  held  conclusive,  as  well  as  to  real  as  per- 
sonal estate.  However,  I  do  not  mean  to  press  the  point ; 
it  will  be  time  enough  to  decide  it,  when  the  case  absolutely 
requires  it.  If  the  practice  bo  founded  in  error,  it  ought 
to  be  corrected. 
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-  Under  all  the  circoBHtanceB,  I  think  the  office  copy  of 
tlie  will  oDgbt  to  be  illowed  u  evideiice.  The  will  ma 
orignMHj  conteited  before  a  competeat  tribunal,  and  ^pro- 
ved ;  and  the  hein  acqnieaced  withont  a  mnnnnr  for  e^ht 
jeara  at  leait.  No  donbt  ever  was  whispered  of  the  cap^ 
citj  of  the  testator  or  the  regular  execatiou  of  it.  The 
plaintiir,  Mr.  Spencer,  has  borne  testimoo/  to  itv  veritjr  by 
becoming  himself  a  party  to  the  probate  proceedings  in  its 
favor.  There  can  be  no  conceivable  molive  for  the  de- 
fendant to  suppress  it,  in  a  case  where  his  wlu^  title  hai^ 
upon  it.  It  appears  to  have  been  carelessly  kept,  and  as  it 
seems  to  have  been  nuBlaid,  and  the  party  is  willing  to  be 
interrogated,  aa  to  all  the  facts,  I  am  of  opinion  that  the 
copy  should  be  read  to  the  jury.  We  all  know  that  pa- 
pers, which  are  recorded,  are  scarcely  ever  kept  with  the 
same  care,  aa  those  which  are  altogether  private. 

HOWELL,  IHstrict  Judge,  concurred. 

The  plabtifls  then  asked  leave  to  disotnliaae,  vlucb  wu 
allowed. 

Bridghtm  and  Robbiaa  for  the  defendant. 
Searle  and  Whipple  for  the  plaintiffH. 


Uttma  BTfTH  s«mH  Wiu.iui  Bms, 

Tbe  Circuit  CaaithucocniaDce  imder  the  act  of  the  30tli.«f  April,  ITM,  ik 
e,  ■.  8,cif  ^cyoobouitef  m  » 


Tbe  "  hifb  «■■,"  in  that  act,  mexa  toy  water*  od  Aa  na  coaat,  wlbd  ve 

vHboot  tbe  bonndariei  of  low  water  maik. 
T«  D*ke  a  mh  a  priM^  in  awtdtr,  it  ii  not  aeMMy  ttat  he  dNMU  ii«ot 
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act   Iforiilt  attBMniy,  timt  tfagro riwi4 be » pwiiculaf  malice agdart 
thedeceaeed.    It  is  toffideDtf  if  there^bedeinKratemaligm^  and  depravity 

in  the  ccHiduct  of  the  party. 

If  a  miinber  of  penom  ooospire  together  to  do  an  imlawfii!  act,  and  death  hap- 
pen in  the  pRwecntiaD  oTthe  derigmitkonrdorHi  all.  Iftheunlawfia 
act  was  a  treupaM,  the  murder,  to  a£fect  all,  must  be  done  in  the  proeecation 
of  the  design.  If  the  unlawful  act  be  a  felony,  it  will  be  murder  in  all, 
although  the  death  happen  eoltaterally,  or  beside  the  principal  dengp. 

If  sereial  penom  eouBpiiB  to  seiie  with  ferae  and  videnoe  a  vesadt  and  ran 
away  with  her,  and  if  necessary  to  kiU  any  person,  who  shall  oppose  them 
in  the  execution  of  the  design,  and  death  ensue  in  the  prosecution  of  the 
design,  it  is  murder  in  all  who  are  present,  aidmg  and  abetting  in 
the 


X  HE  prisoner  was  indicted  for  being  present,  aiding  and 
abetting,  in  the  murder  of  a  colored  man,  on  board  of  the 
American  schooner  PoccAonie^,  on  the  high  seas,  near  the 
Cape  de  Verd  islands. 

At  the  trial  it  appeared,  that  on  or  about  the  5th  of  June, 
1812,  the  schooner  lay  at  anchor  in  an  open  roadstead  or 
bay,  near  tb^  isle  of  8U  Jago,  one  of  the  Cape  de  Verd 
islands,  about  a  half  mile  from  the  shore,  and  about  a  mile 
from  the  town  of  Praga.  There  were  several  passengers 
on  board  (and  among  them  the  person,  who  was  murdered) 
who  were  to  hare  been  landed  at  the  island  of  Fogo  ;  but 
the  vessel  had  a  cargo  on  board  and  was  bound  for  Boston. 
About  midnight,  the  prisoner,  who  acted  as  ring-leader, 
and  nine  Portuguese  convicts,  came  on  board,  armed  with 
muskets,  cutlasses,  and  long  knives,  took  possession  forci- 
bly of  the  vessel,  drove  those  of  the  crew,  who  were  on 
deck,  below,  wounded  two  persons  on  deck,  knocked  down 
the  mate,  who  was  coming  up  the  companion  way,  and 
•tabbed  the  colored  man»  who  was  on  the  deck,  in  four 
places,  ct  which  wounds  he  died  within  a  half  hour* 
The  ruffians  then  cnt  the  cables,  hoisted  the  sails  and  stood 
out  for  sea,  intending  to  proceed  to  South  America.  It 
did  not  appear  precisely  where  the  vessel  was,  when  the 
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deadi  of  the  colored  man  took  place ;  but  she  was  adrift 

and  the  saili  hoisting  with  a  breeze  off  shore ;  and  accord- 
ing to  the  testimonj,  from  (wo  to  six  miles  from  the  laad. 
The  seizing  of  the  Teasel  was  proved  to  have  been  by  a 
precoocerl,  and  with  a  determioation  to  accomplish  the 
enterprise,  be  the  consequences  ever  so  fatal.  There  was 
a  great  deal  of  evidence  in  the  cause,  as  to  the  sobsequent 
proceedings  and  the  final  rescae  of  the  vessel  by  the  cap- 
tain and  his  crew,  aided  by  the  prisoner,  whom  the  captain 
bad  brought  over  to  his  side  by  exciting  jealousies  between 
him  and  his  companions.  But  it  is  inconsislent  with  the 
object  of  Ibis  report  to  slate  it  at  large ;  and  therefore,  so 
much  only  of  (he  evidence,  as  raised  the  points  of  law,  ia 
which  (be  court  gave  an  opinion,  is  presented. 

There  was  no  evidence,  by  whom  the  mortal  wounds 
were  given.  But  all  Ihe  conspirators  were  on  the  deck  at 
the  time,  engaged  in  assisting  each  other  ;  and  fhe  prisoner 
acted  as  their  chief,  and  was  ara[ied  in  the  same  manner  aa 
the  others. 

The  pretence  alleged  for  this  piratical  enterprise,  and 
insisted  on  at  the  trial,  as  a  defence,  was  that  the  conspira- 
lors  seized  the  vessel,  in  order  to  recover  Iheir  pertonal 
liberty,  and  escape  from  the  control  and  subjection  of  the 
Portuguese  government. 

It  was  insisted,  I.  That  the  court  had  not  jurisdicfioD 
over  the  offence,  because  i(  was  committed  in  a  roadstead 
or  bay,  within  Ifae  jurisdiction  of  a  foreign  country,  and  not 
on  the  high  seas ;  2.  That  if  the  court  had  jurisdiction,  the 
prisoner  could  not  be  convicted  on  the  indictment,  as  it  wu 
not  proved,  (hat  he  was  present  at  (he  time  wheu  the  wounds 
were  given,  or  ordered  them  (o  be  given,  though  he  was  on 
the  deck  and  engaged  in  the  common  enterprise  ;  3.  Thst 
the  seizure  of  the  vessel  was  a  mere  marine  trespass  ud 
not  a  felony,  and  therefore  the  killing  in  this  case  wu  not 
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Bdurder.  In  support  of  these  po8itions>  Whipple  and  Searhi 
of  coansel.  for  the  prisoner,  cited  act  30th  April,  1790, 
ch.  9,  sect.  8. — 1  Hawk.  ch.  31,  sect.  53.-— 4  Bl,  Cam.  195, 
200 — Plowd.  471,  473.-4  Bl.  Com.  231.— 1  Hawk.  ch. 
37,  sect.  1, 4. — Foster  C.  Lawj  350. 

Bowen  and  Rohhins  for  the  United  States^  cited  e  contra, 
4  Bl.  Comm.  195.— 1  Peters  Adm.  Rep.  168,  note. — S.  C. 
4  Ball.  428. 

« 

STORYy  J.  (after  summing  up  the  facts.) 
The  first  question  to  be  decided  is,  whether  the  court  has 
jurisdiction  over  the  oflfence,  as  proved  in  the  evidence  ;  or 
in  other  words,  was  the  offence  committed  on  the  high  seas, 
within  the  true  intent  and  meaning  of  the  act  of  the  30th  of 
April,  1 790,  ch.  9.  s.  8  ?  From  the  language  of  the  act  I  am 
of  opinion,  that  the  words,  *'  high  seas,*'  mean  any  waters 
on  the  sea  coast,  which  are  without  the  boundaries  of  low 
water  m^k  ;  although  such  waters  maj  be  in  a  roadstead  or 
baj  within  the  jurisdictional  limits  of  a  foreign  government. 
Such  is  the  meaning  attached  to  the  phrase  by  the  common 
law  ;  and  supported  by  the  authority  of  the  admiralty,  per- 
haps to  a  more  enlarged  extent.^  The  additional  words  of 
the  act,  "  in  any  river,  haven,  basin  or  bay,  out  of  the  juris- 
diction of  any  particular  state,**  refer  to  such  places  without 
any  of  the  United  States,  and  not  without  foreign  states, 
as  will  be  very  clear  on  examining  the  provision  as  to  the 
place  of  trial,  in  the  close  of  the  same  section. 

In  the  present  case,  the  crime  was  not  completed,  until 
the  vessel  was  standing  out  at  sea  under  sail.  The  mortal 
Utabs  were  given,  when  the  vessel  was  about  a  half  mile 
from  the  shore ;  but  the  death  did  not  happen,  until  the 

1 3  IntL  lia— 1 1100.250.— 4  JRul.  134.— 1  JfuL  260,  a.^BaU  dt  P^rL  «r  Bmrg. 
10.-0  09, 100.— JEtrftn,  80,  SfC^^wm.  Dig,  Adm,  (8, 7.>-2  Satl,  P,  C.  808.  ^ 
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vessel  had  either  drifted  or  wiled  a  coasiderdvte  dislu>o«. 
I  do  not  however  deem  the  difference  material.  Had  the 
death  occurred  inatanttr,  I  thiok  it  would  have  been  a  hcnu- 

cide  on  tht  high  etas. 

To  constitute  the  crime  of  murder,  it  is  not  DccoBary 
that  the  slayer  should  have  a  particular  enmity  or  malero- 
lence  against  the  deceased ;  it  is  sufficient,  if  there  be 
either  a  deliberate  malice  in  the  act,  or  circomatiiiceB  aS 
cruelty  and  malignity  carrying  in  them  the  plun  indicatiwis 
of  a  depraved,  wicked,  and  malignant  spirit.*  Nor  b  it 
necessary,  to  constitute  murder,  that  the  party  should  him- 
self inflict  the  mortal  wounds.  It  is  aufficleit  if  be  is 
present,  aiding  and  abetting  the  act.  In  coninMMi  sense  and 
reason,  as  well  as  law,  the  ruffian,  who  stands  by  and  directs 
or  encourages  the  bloody  deed,  is  equally  guilty  with  him, 
who  applies  the  poniard. 

In  the  present  case,  the  jMisoner  and  his  associates,  i£ 
the  evidence  be  believed,  had  entered  into  a  most  atrocious 
conspiracy,  in  which  they  were  but  too  successful.  Tho 
murder  (for  there  can  be  no  doubt  it  was  such  in  SMOe  one 
of  the  party)  was  committed  in  the  course  c^  the  execntioa 
of  that  conspiracy.  It  was  a  natural,  though  not  a  necessa- 
ry consequence,  of  the  attempt  to  execute  it.  The  con- 
apirators  appear  to  have  armed  themselves  for  the  purpose 
of  ensuring  success  at  all  hazards ;  and,  indeed,  ao  is  the 
confession  of  the  prisoner  himself.  It  ia  said,  that  the  on- 
giual  intention  of  the  prisoner  and  his  associates  was,  not 
to  commit  murder,  but  forcibly  to  seize  the  vessel ;  that 
such  an  act  waa  not  a  ftltmy,  but  a  mere  marine  trespass, 
and  therefore  if  death  ensued,  it  would  not  be  murder. 

Whether  the  intention  was  fekHtious  or  not,  may  not  be 
very  materia]  to  settle.  If  by  a  felony  be  meant  an  act  paa- 
ighable  with  death  in  the  Unitti  Slates,  or  for  vhidi  the 
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goods  and  lands  of  Ihe  partj  were  forfeitable  at  common 
law,  the  conclusion  is  correct ;  for  the  running  away  with  a 
vessel  of  the  United  States  is  a  capital  offence  only  in  a 
captain  or  mariner  of  tM  vessel^  and  the  common  law  for- 
feitures do  not  attach  on  such  an  offence.^  But  if  by  a 
felony  be  meant  an  act  punishable  by  the  common  law  with 
death,  there  can  be  no  doubt,  that  the  intention  in  this  case 
was  felonious,  for  if  the  evidence  be  believed,  it  was  a  clear 
case  of  piracy  at  the  common  law.  But  even  supposing 
the  intention  was  not  felonious,  still  the  distinction  of  the 
prisoner's  counsel  cannot  be  supported. 

If  a  number  of  persons  conspire  together  to  do  any  un- 
lawful act,  and  death  happen  from  any  thing  done  in  the 
prosecution  of  the  design,  it  is  murder  in  all,  who  take  part 
in  the  same  transaction.*  If  the  design  be  to  conunit  a 
trespass^  the  death  must  ensue  in  ptosecutian  of  the  ori- 
ginal design,  to  make  it  murder  in  all.*  If  to .  commit  a 
felontfi  it  is  murder  in  all,  although  the  death  take  place 
collaterally^  or  beside  the  principal  design.^  More  espe- 
isially  will  the  death  be  murder,  if  it  happen  in  the  execntion 
of  an  unlawful  design^  which,  if  not  a  felony,  is  of  so  des- 
perate a  character,  that  it  must  ordinarily  be  attended  with 
great  hazard  to  life ;  and,  afortioriy  if  death  be  one  of  the 
events  within  the  obvious  expectation  of  the  conspirators.'' 

If,  therefore,  the  jury  believe  the  evidence,  that  the  pris- 
oner with  his  associates  did  conspire  to  seize  the  schooner 
with  force,  and  run  away  with  her,  against  the  will  of  the 
master  and  crew,  and  meant  in  the  prosecution  of  such  con- 
spiracy, if  necessary,  to  kill  whoever  should  oppose  them 
in  executing  their  project ;  that  the  prisoner  was  the  chief- 

3  2Sati,  P^Cm.  «  Obiter,  344,  ase,  361.—1  &if„  p.  C.  299. 

»  1  HaU,  P.  C.  443, 444.— JTrf.  112,  *c.— ^Vrftr,  351, 
•  1  East,  P.  C.  255,  256,  258.— FoKcr,  258. 
''.^feir,  201,351, 352, 353. 
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tain  sod  actually  present  on  board,  aiding  and  i 
accompliituog  the  project  by  all  the  means  in  bis  power  ; 
u)d  one  of  the  associates  did,  on  that  occasion,  kill  the  un- 
happy pasBenger,in  aid  of  the  general  design;  Ihold,  thattbe 
homicide  so  perpetrated  was  mnrder,  and  that  the  prisoner 
and  all  his  associates  then  present  were  principals  in  gnill.* 

HOWELL,  District  Judge,  concurred. 

The  jury  found  a  verdict  of  not  guilty. 

•  Sec  nut,  301;  3M. 


WiLLUM  V.  H.  Viif  RiiMiDTK  vemu  Olivib  Kihb  &  4L. 

Eqaitjr  will  eaEonv  againrt  tbe  enKuton  Of  s  dcocucd  partner,  or  joint  eoB- 
tncbr,  pirn«ot  of  >  bill  of  exchuge,  where  the  nrrinn  iR  imatrort. 

If  one  partner,  id  a  fofigfi  ea  joint  aocoimt,  be  ■uthotned  br  &e  otbcn  to 
take  op  money  on  the  credit  of  tbe  nhole  concern,  and  dmr  biUi  thcRigc 
OD  a  hoDH  at  Amileriiim,  and  the  pactoer  take  up  Dooey  anl  dm  ■  bill 
tbrthenmCtdinetk^it  leis  dmrgUlt  (lUaccsitRl^aa  «h«vvlMn,bQt 
it  B  upied  by  himielf  only,  it  Msni  aucfa  hill  ia  biodiBC  on  all  Ifae  pttutii : 
■t  lead  eipiiiy  nill  enforce  pajmeat  tbereoT  agaiotf  all  the  partiten  io  bnw 
ofthe  payee  ofthe  bill,  who  hai  tnisted  the  money  on  tbe  bitfa  o(  the  joiat 
eredlL 
~  In  Bqni^,  neb  a  bill,  drawn  tinder  laeh  dnomitaBcee,  ooiild  be  da^nd  fa 
hare  been  gumnteed  u  to  acceptance  and  paymait,  by  all  the  pailaat. 

Tbe  rtatute  of  rmndi  doei  not  apply  to  rach  a  cave ;  for  the  pnnaQ'  it  Bot 
tM-tbe  payment  ofthe  debt  of  anotber,  bot  oT  tbe  debt  of  tbe  graniAoia. 

IfmorigiDal  auUiuritj  tn  dnw  wov  ^tcd,  but  nbaeiqueatiy  tbe  aliiib  liiii— ii 
tioD  waa  istiSed  by  all  tbe  partnen,  uch  ratificatioD  would  be  tjmfUtal 
irith  an  original  antbority. 

Jb  gmeral.  In  a  UU  in  aqv^,  tbe  amwer  of  one  ctMMeDda&t  ii  ao  andaiee 
B^Dit  anothor.  Bot  tUa  ink  dota  not  apply  tb  U>e  eaae,  whci«  tbe  da- 
fendanti  an  all  pailnai  in  tbe  lame  tmmtaf  tiftn ;  lor  bi  ideIi  aae,  the 
■nawo'oroDnfaHionol'ethB'iievidaMeagainittbe  othen. 

One  parlnB',»t»iijinntlyliabl«with  the  otbett,  iia  gaod  witnoa  apnt 
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In  a  bill  in  equity  to  obtain  satiitetionoCn  joiotdcbtootoftheertateoradfl^ 
ceased  partner,  oo  aooount  of  the  insolvency  of  the  aurrivon,  no  decree  need 
be  had  against  the  sorvivora,  although  they  may  be  liable  to  pay  the  debt, 
their  insolrency  being  apparent. 

X  HiB  was  a  bill  in  equity,  the  object  of  which  was,  to 
obtain  satisfaction  out  of  the  separate  estate  of  John  Innea 
Clarke^  Esq.  deceased,  of  a  debt  alleged  to  be  due  from 
said  Clarke,  and  Messrs.  James  Monroe,  Samtul  Snow, 
and  Benjamin  Monroe,  who  survived  the  said  Clarke,  but 
had  become  insolvents  under  the  Rhode-Island  act. 

The  bill  charged,  that  on  the  2ath  of  February,  1805, 
Mr.  Clarke,  and  the  said  Messrs.  Monroe,  Snow  &  Monroe 
(who  then  were  partners  in  trade  under  the  firm  of  Monroe, 
Snow  &  Monroe)  were  joint  owners  of  the  ship  Patterson, 
Clarke  owning  one  half,  and  the  firm  of  Monroe,  Snow  & 
Monroe  the  other  half.  That  thej  fitted  her  out  on  a 
Tojage  from  Providence,  IL  I.  to  Baiavi4i,  in  the  East- 
Indies,  and  appointed  the  said  Benjamin  Monroe  super- 
cargo. That  the  ship  carried  out  on  said  voyage  ciertain 
goods  on  their  joint  account,  and  also  certain  funds  in 
freight,  to  be  invested  in  a  return  cargo,  of  the  profits  of 
which  the  ship  owners  were  to  receive  forty-five  per  cent* 
in.lieu  of  freight,  and  were  to  pay  the  supercargo's  commis- 
sion. That  for  said  voyage  the  said  Benjamin  Monroe 
received  instructions  from  the  freighters  of  said  funds,  in 
what  manner  to  invest  the  same,  and  also  parol  instruc- 
tions from  the  ship  owners,  to  manage  and  conduct  the 
t^airs  of  said  voyage  in  such  manner,  as  he  should  think 
most  for  the  interest  of  the  ship  owners  ;  and  authorising 
him,  incctse  he  should  be  d^imJt  of  funds  cf  the  ship 
owners,  to  complete  the  lading  of  said  ship  at  Batavia,  to 
.take  up  m^mey  for  that  purpose  on  the  joint  account  of 
said  owners  ;  and  in  case  he  should  think  it  best  or  judge 
it  necessary,  to  draw  bills  of  exchange  therefor  on  Messrs. 
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Daniel  Crommelin  &  8e%s^  in  Anuterdnm.^^  That  the 
said  voyage  was  performed,  and  the  vessel  safely  arrived, 
with  a  full  cargo,  at  Bostonf  without  any  money  having 
been  taken  up,  or  bills  drawn  under  the  authority  afiMresaid. 
That  in  March,  1806,  the  said  ship  owners  Stted  oot  the 
said  ship  on  a  second  voyage  to  Botovta,  with  a  qoBatity 
of  wine  and  other  merchandine  on  board,  on  their  joint  ac- 
count, and  also  with  funds  on  freight,  as  in  the  preceding 
voyage,  and  appointed  the  said  Benjamin  Monroe  snper- 
cargo,  rviih  ineiructions  and  authoriig  ae  tn  ihefreeedimg 
voyage.  That  the  ship,  on  said  second  voyage,  doty  arri- 
ved at  Baiavtaj  where  the  outward  cargo,  except  thirty 
pipes  of  wine,  was  sold,  and  a  return  cargo  taken  on  board. 
That  the  said  wine  was  left  at  Baiavia  for  sale,  and  the 
snpcrcargo,  fo  complete  his  cargo  in  confiM^mity  to  lus  in- 
structions and  authority,  on  the  dd  of  November,  IdM^ 
contracted  for,  took  up  and  received  from  the  complainaB^ 
for  the  joint  account  of  the  said  ship  owners,  the  sum  of 
21,488  guilders,  equal  to  ^8,595  20,  and  invested  the  same 
money  for  their  joint  account  in  the  return  cargo,  mid  drew 
a  bill  of  exchange,  in  favor  of  the  compkiiittit,  on  Messrs. 
Daniel  Crommelin  &  Sons,  for  ttie  same  money,  as  follows, 
viss.  **  Batavia,  November  3d,  1806*  Bxchange  for 
21,488  guilders.  At  nine  months  after  sight  of  this  my 
first  of  exchange,  second  of  the  same  tenor  and  date  unpaid, 
pay  to  the  order  of  the  Honorable  JFUliam  Vinee^i  EUve- 
Hue  Van  Reimsdyk,  twenty-one  thousand  four  hundred 
and  eighty-eight  guilders,  value  received,  and  ctarg^e  (he 
same,  mih  or  wiihoni  farther  advice^  to  aecoutd  qf  Joka 
Innes  Clarke,  EsqairBf  and  Meears.  Monroe,  8mm  A 
Monroe,  merchants.  Providence,  Rhode»Iskmd,  Norik- 
America.  Tour  obedient  servant,  Benjamin  Monroe*  To 
Messrs.  Daniel  Crommtlin  <§  Sons,  merchants,  AmsUr- 
dam.**    That  the  said  Benjamin  Monroe  inforaaed  said 
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diip  ownert  end  sud  Chrommdm  is  8oM,  by  letleri  (^  said 
draft  That  said  Aip  safely  arrived,  with  her  cargo,  «t 
•aid  BoaloM,  firom  her  eeoond  yoyage,  in  March,  1807 ;  and 
Vb/b  said  snpertargo,  on  bis  arriiral,  exhibited  hit  accounts 
^  the  voyage,  and  of  the  taking  np  of  said  money  and  draft 
itf  said  bill,  to  said  ship  owners,  and  that  they,  with  a  fuU 
and  perfect  knowledge  of  all  the  facts,  recdyed  their  por- 
^n  of  the  cargo^  including  that  purchased  with  the  money 
no  taken  np,  as  aferesald,  and  divided  the  same,  or  the  pro- 
ceeds thereof,  according  to  their  respective  interests  in 
aaid  ship,  without  making  any  objections  to  the  conduct  of 
the  said  supercargo  in  faking  up  said  money,  or  drawing 
naid  biH,  or  making  arrangementl  for  the  payment  of  said 
bill. 

That  in  Oetober,  1807,  the  said  ship  owners  fitted  rat 
laid  shqp  en  a  third  voyage  to  Baiemia^  in  the  same  manner 
in  all  respects  aa  in  the  {Hreceding  voyages,  the  said  JBenja- 
imn  iHeiiroe  still  cooiinuulg  supercargo  aa  before*  That 
4Kion  after  the  ship  sailed  on  said  voyage,  to  wit,  in  June, 
1607,  the  firm  of  Messrs*  JHbnroe,  fifnow  Sb  Monroe  became 
•insolvent.  That  on  the  46th  of  the  same  June,  Messrs. 
Mmmef  8mm  S  Monroe  transferred  to  said  Clarke  theurin- 
terestin  said  sh^  and  her  accruing  frei|^t  and  return  car- 
go, fcr  certain  considerations  altogether  disconnected  firom 
their  concerns  as  joint  ship  owners.^  That  on  the  aaid 
aihqp's  return  fipom  her  third  voyage,  sud  Clarke  took  pes- 
•esttOB  of  her,  received  the  whde  frei|^t  and  owners'  share 
of  the  return  cargo,  indnfing  the  whole  proceeds  of  the 
aaid  thirty  pipes  of  wine  left  on  the  former  voyage,  and,  as  a 
creditor  of  tte  said  firm,  attached  and  obtained  by  process 
of  law  aH  the  oonwiissioes  of  said  Benjamin  Monroe,  as 
supercargo  of  said  ship,  and  a]^ropriated  the  whole  {uro* 
perty  aforesaid  to  his  own  use,  as  a  creditor  of  said  firm. 

TOL*  I*  80 
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Thftt  said  C/artM  died  on  tin  Ifth  of  September,  ItiM, 
leaving  tbe  defendantB,  Oliver  Katu  vtd  SSpkraiai  Bowtm, 
and  his  wife  l/ydia  Clarkt,  sinee  dead,  the  execotorfl  of 
his  taat  will,  which  was  dalj  prored.  That  tbe  nid 
Clarke  left  aisels  great];  exceeding  all  his  debts,  &c.  in- 
cluding the  preflent  demand. 

That  Messrs.  Monroe,  Snow  A  Monroe  were  dtilj  da- 
charged  as  insotvents  under  the  iosolvent  act  of  JtJkoiIfr 
Jaland,  OD  the  llth  of  April,  1809.  That  their  estate, 
under  sud  act,  was  assigned  to  certain  asBigaeea  named  in 
the  bill,  who  received  tinder  the  assignment  tbe  sum  of 
$  1471,  and  no  more. 

That  on  the  SOth  of  December,  1807,  the  said  biD  of 
exchange  was  presented  to  Messrs.  2).  Crommdin  A  SomM 
for  acceptance,  who  refused,  and  tberenp<»  the'  same  bflU 
was  dulj  protested,  and  doe  notice  thereof  given  to  tba 
said  ship  owners ;  and  aflerwards  the  same  biD  was  pre- 
sented for  payment,  and  refused,  and  protested  for  nan-pay- 
ment, end  jet  remains  unpaid ;  and  that  the  sud  ship  own- 
ers never,  at  my  time  since  the  drawing  of  said  bill^  had 
-any  funds  whatsoever  in  the  bands  of  said  D,  CWmmdM  A 
Sons.  And  the  bill  finallj  charged,  that  Afonroe,  Snom  A 
Monroe  ever  since  had  been,  and  stiU  were  bankrupts  and 
insolvents.  The  bill  then  concluded  with  a  prayer  (or 
discovery  and  relief. 

The  bill  was  origin^ly  brought  solely  against  the  execu- 
tors of  Mr.  Ctarke ;  but  at  a  former  hearing,  upon  the 
luggestions  of  the  court,  the  bill  was  amended  by  ■'•V'ng 
the  insolvents  and  their  assignees  parties;  and  the  said 
Benjamtn  Monroe  having  deceased  since  the  lastt^m,* 
bill  of  revivor  bad  been  filed  against  his  adnunislntriz,  whs 
had  appeared  and  duly  answered  thenlo. 
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STORY^  J.  Tbe '  cause  Ima  now  been  argued  upon 
tile  bill  and  answers  and  proofii  of  the  parties^  and  the.  court 
is  to  prooounceits  decision  on  the  facts  and  on  the  law* 

And  I  am  entire^  satisfied,  that  all  the  material  allege* 
tions  of  the  bill  are  fullj  proved.  Indeed  the  only  fact, 
which  seems  strenuouslj  denied,  is  the  original  anthocity, 
supposed  to  have  been  givto  to  Mr.  Bmjamin  Monroe,  to 
contract  the  debt  and  give  the  bill  ^  exchange  stated  in 
the  plaintiff's  bill. 

It  is  argued  by  the  counsel  for  th^  executors,  that  inde»- 
pen^ent  of  the  testimony  of  Messrs.  Monroe,  Snow  A 
Manro^  there  is  bo.  evidence  to  pr^ve  the  existence  of  such 
an.authority ;  and  that  neither  their  answers,  nor  their  de- 
peaitions,  are.  competent  evidence.to  affect  Mr.  Clarke  oc. 
his  executors.  .       * 

As.  to  the  anm»0rs  of  Messrs.  Monratf  Stmw  A  Mmrotf 
I  admit  that,  the  answer  of  one  defendant  cannot,  in  general*, 
be  re^d  against  another  co-defendant ;  other wia^r^. such  co* 
defendant  would  be  deprived  of  an  opportunity  of  cross- 
examination.^  Bat  this  rule  is  liable  to  exceptions ;  and, 
therefore,  wherever  the  confession  of  any  party  would  be. 
good  evidence  i^sinst  another,  in  such  case  his.lmsw.er,  a 
forlUnif  may  .be  read  against  the  latter.'  .  In  cases  of  part* 
Btrship,  the  confession  of  one  partner,  in  relation  to  a 
partnership  concern,  is  in  general  admipsible  in  ,an  action, 
af^nst  the  other. ^  It  is  not.  evidence  to. prove  the  part- 
nership itself;  bu*  th«it  being  once  admitted  or  proved 
olfiinde,  the  confession  is  then,  let  in  for  all  collateral. pur- 
poses. It  is  admissible, to  take  a  case. out  of  the  statute  of 
limitations,^  snd  to  establish  not  merely  the  amount^  but 
the  existence  of  a  joint  demand  eiren  wheii  made  after  a 
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disMlatMa  of  Iht  ptrtmnUfr.*  fa  OtiuU  ▼».  Jaekmm^ 
liocd  Kmym  bdd  tbe  UMWor  of  ft  boikn^  pulBR',  aade 
before  liit  diwhai^  under  die  tamwJwiea,  to  be  good  «n> 
deacc  >gaint  ihe  oHitn ;  aMun^  be  wtpwei  Ue  deste, 
vbether,  if  it  had  been  Bed*  a^ar  bU  diMihirge,  it  weebt 
hare  bees  adminttile.  Hii  lofditfalp  Mid,  tbe  mtmtnt  WM 
aot  evidence  for  «H  pnrpoHe ;  it  covld  tMt  be  reeeived  Im 
ftawK  tbe  putnerahip}  Iwt  tfaet  ectaUUied,  the  eannrtf 
one  may  bind  aU. 

In  the  caw  ftt  b«,  it  is  sdauUed  en  all  aidee,  tfatt  flw 
ievMa]  Toyagei  stated  »  die  lull  ware  far  tlie  jeat  atttesHt 
aod  benefit  aS  Mr.  OUribe,  mA  fileaMn.  Mmutot^  AcM  A 
Jfonroe.  In  these  aevera)  adveotureaj  tbejr  most  be  caB> 
Mend  aa  Migaging  in  a  limited  partaewihy,  or  johit  em- 
cem.  WhateTer,  therefore,  in  rdation  to  tbe  heiliill'iiM 
«f  that  cencera,  ii  adnitted  by  ene  pnt^t  ^  evidaac* 
agunatall.  U,  at  tbe  time  of  girii«  Aekr eanrar,  Mea«*« 
Jtfenroe,  firNow  A  MMroa  were  not  diaiharged  from  tbk 
plnntiff*!  demand,  (as  I  still  tj^k  Oey  «w«  Mt,)  the  caM 
voiMfaH  direcdj  within  tb«aatboril)ref<hndHtTS.JMJb> 
fM.  If  thejr  were  then  Recharged,  DatwttfasthBdb^  tbe 
doubt  1^  Lord  Kmytmy  I  atiO  conrider  Aefar  nMwer  aatd- 
misaible  evidence.  The  good  leMS  of  the  mle,  as  to  thtf 
sdsdasioiu  of  partoen,  (and  an  aaswer  b  no  nnre  t^n  ■■ 
a&iiBSion,  thongh  a  rery  erdena  one,)  is  w«ll  egnsissJ  bf' 
MaiujuAd,  C.  J.  ita  Wotd  vs.  BMdHek,  Md  Ml;  s^ 
pwta  the  doctrine  whiefa  I  natr  htH, 

But,  admitting  the  aiuivera  tiM»mm.  Mmr«*,  Ams  tr 
Monroe  not  to  be  adniiBiMe  eridence,  I  Aorid  be  ^nd  t* 
know,  what  ia  Ihe  legal  ezeeptlan  to  tbe  tta^ttmey  «f 
M«Ban.  S.  iSmw  and /.  MoimMt  •»  *ibesses  in  fMor  ef  the 
plaintiff.  The  general  mis  is,  that  where.ai^  defandaatia 
a  bill  is  not  concerned  in  interest,  either  side  may  e 


him  as  a  witness  ;  so  wbere  no  matttrialneTidence  is  ag^inftl 
UiD)  and  DO  decree  can  be  had  iqpdnst  him.  Where  a  de* 
fcadut  is  a  partj  in  interest,  he  cannot  be  heaM  as  a  wit- 
ness in  sopport  nf  that  interest*  But  if  his  evidence  be 
sonf^  for  tbe  ^urpoae  of  charging  himself,  and  in  contra* 
diction  to  his  interest,  there  is  no  legal  objection  to  his 
eompetencj^  if  be  chiooses  to  testifj*  It  is  another  (question 
wkedier  he  can  be  compelled  so  to  do^  But,  as  n  .plaintiff 
in  equitj  has  a  r^t  to  examine  a  defendant,  as  a  witness, 
wo  obgectioD  lies  in  tbe  mmith  of  the  adverse  party,  unless 
such  defiandant  be  legally  incompetents 

In  the  present  eaae^  no  decree  is  sought  against  Messrs* 
JHTonroe  and  5fioie«  If  the  act  of  insehrencjr  created  a  legid 
bar,  they  are  no  longer  parties  in  interest,  and  no  dcfcree 
can  be  had  against  them.  They  would  then  be  within  tbe 
frst  part  of  the  rwle.  If  the  act  did  not  create  a  legal  bar» 
they  are  caUed  to  charge  thetnsehres  in  connexion  with 
Mr.  Clarl»9  and  so  far  from  hairnig  an  interest  to  support 
Oe  jdaintiff's  Mil,  their  mterest  lies  the  other  way.  Qif«» 
SHnfige  eta  doln  estf  they  are  clearly  conq»etent  witnessee 
Jbr  ike  plmmUffi  however  otherwise  it  might  have  been,  if 
Aey  had  been  examined  by  the  exetutars  to  defisat  thei 
bin. 

It  is  qmte  innnaterial  to  the  plaiotiir,  whether  the  cause 
eland  upon  the  answers  ot  the  depositions  of  Messrs. 
JfcfifM  and  fSnonr.  In  either  case,  the  existence  of  an 
original  authority  in  Mn  Bet^mih  ilf onroe,  io  draw  the 
present  bill  of  exchange  m  behalf  of  the  abip  owners  is 
ebnqpletely  proved. 

I  go^  faowover,  yet  farther ;  and  consider,  that  indepen^ 
dent  itf  the  answmi  and  dqpositiens  of  Mesars«  Monroe  and 
AuNV,  tbere  is  raficisiit  evidence  attached  to  the  wswer 
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of  the  executors,  to  relieTe  the  cauie  firom  all  dificnltj  oa 
this  point. 

Taking  the  letter  of  Mr.  Bti^amin  JIf oiiroe,  addrened 
to  the  ship  owners  on  the  day  of  the  date  of  the  bill  of 
exchange^  (which  informed  them  of  the  object,  occasiott 
and  account,  on  which  it  was  drawn,  and  the  mamier,  m 
which  the  proceeds  received  thereon  were  invested  on 
jomt  account,)  the  subsequent  accounts  rendered  by  Urn 
to  the  ship  owners,  and  settled  with  them,  which  contained 
a  charge  of  the  same  bill ;  the  receipt  and  diviaioii  by  ths 
ship  owners  of  the  investment  of  such  proceeds,  not  Italy 
without  objection,  but  apparently  with  perfect  satisfaction 
at  his  proceedings ;  I  say,  taking  all  these  fiucts  in  connexion, 
I  think  it  difficult  to  resist  the  inqiressioii,  that  Mr.  B* 
Monroe's  conduct  was  understood  by  all  parties,  as  clearly 
within  the  scope  of  his  original  instructiotts*    It  matters  not 
whether  these  were  veibal  or  written  instrncliotts  ;  they 
are  equally  to  be  regarded  as  bbding  upon  the  parties. .  ]£ 
the  facts  (which  1  have  referred  to)  do  not  estahlkJi  tUs 
original  authority,   (as  I  think  they  dO|)  they  iadfaqputably 
establish  the  fact  of  a  complete  and  unlimited  ratificatioD  of 
the  proceedings.    And,  in  such  a  case,  a  subsequent  ratifi* 
cation  will  be  to  all  intents  and  purposes  equivalent  to  an 
original  authority.     The  contract,  if  unauthorised,  was  not 
void ;  but  voidable  only  at  the  election  of  the  parties. 
The   principles   of  eternal  justice  require,  that  no  snn 
should  be  permitted  to  build  his  fortune  on  the  ruins  of  vio- 
lated faith.    If  he  wQl  knowingly  taka  die  froks  of  an  unau- 
thorized enterprise,  undertaken  for  hu  ben^t,  and  mi  his 
account,  he  must  take  them  with  their  burthen.    Qm  nntU 
eommodumt  smtire  debet  et  onus. 

In  my  judgment,  aofar  as  this  potitl  goes,  it  is  a  matter 
of  pure  indifference  to  the  plaintiff's  right,  whether  the  ex- 
change was  drawn  under  an  original  authority  from  the  sb^ 
owners,  or  was  subsequently  ratified  by  them. 
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'  On  all  the  grohiids,  howeYer,  which  I  have  statedy  I  am 
of  opinion,  that  the  fact  of  authoritj  in  Mr.  B.  Monroe^  to 
draw  the  exchange'^  qneBtion,  is  placed  beyond  the  reach 
of  legal  donbt. 

'  An  objection  to  the  plaintiff's  right  of  recovery  of  rather 
a  more  technical  nature  is,  that  the  bill  of  exchange  is 
'dirawn  by  Mr.  Benjamin  Monroe  in  his  own  name,  and  not 
in  the  name  of  the  joint  owners  ;  and  therefore  no  remedy 
liies  against  the  latter,  under  any  circumstances,  in  favor  of 
the  plaintiff,  because  his  title  cannot  reach  beyond  the  par- 
ties to  the  bill.  It  is  ailmitted  in  the  answer  of  the  execu- 
tes, and  indeed  is  demonstrated  by  the  whole  evidence, 
thftt  the  money,  for  which  the  bill  was  given,  was  taken  up 
and  actually  applied  for  the  joint  account  and  benefit  *of  all 
the  concern.  Under  such  circumstances,  the  objection  is 
grossly  inequitable,  and  I  shall  feel  great  consolation,  if  sit* 
ting  in  a  court  of  equity,  I  can  get  rid  of  a  mere  technical 
mcety,  and  dispense  justice  according  to  the  substantial 
merits  of  the  cause. 

The  bill  of  exchange  does  not,  in  my  judgment,  purport 
to  be  drawn  by  Mr.  Benjamin  Monroe  on  his  own  private 
account;  it  is  manifestly  drawn  on  account  of  Messrs. 
Clarke^  and  Monroe^  Snow  A  Monroe^  and  is  to  be  charged 
to  their  account.  That  it  was  not  drawn  technically  in  the 
name  of  these  parties,  was  probably  owing  to  a  mere  mistake 
or  ignorance  of  the  legal  distinction.  It  was  drawn  for  monies 
advanced  to  the  concern,  and  was  to  be  paid  and  charged 
on  their  account.  In  what  character  had  Mr.  Benjamin 
Monroe  a  right  to  draw  on  the  joint  funds  ?  Certainly  in  no 
other  character,  tiian  as  a  partner,  or  as  an  agent.  When, 
therefore,  he  undertook  to  charge  the  joint  funds  on  the 
face  of  die  bill,  every  person,  who  became  a  party  to  it, 
must  have  considered  him  as  acting,  not  on  his  own  private 
account,  but  <m  account  of  the  joint  concern ;  not  merely 
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u  iBCorring  t  perBoml  reepoMibilitjr,  Imt  m  ph^iig  tkc 
joint  funds  either  nnd«r  u  BOtharity  VMled  in  him  m  • 
partner  or  as  an  agent  It  mi^t  ba  Ndhwreet  to  trmt  t» 
bis  mere  personal  representation  of  his  baving  lach  an  •» 
Ihoritj ;  bnt  if  it  acttully  existed,  tfae  other  partnen  or 
jcnnt  principals,  mnit  be  in  eontcionoe  and  id  equity  boeai 
by  his  acta  to  all  persons,  who  trusted  him  on  tfaeir  accomC 
in  faith  of  such  antfamity.'  And  if  sneh  an  Aority  did  iMt 
exist,  a  subsequent  ratification  wonld  enere  to  the  bB  b^- 
fit  of  all  the  parties,  who  bad  advanced  moiues,  or  acted  m 
tbe  Mth  of  bis  stipnlatiooB.  Is  this  view,  it  is  not  vary 
material  to  the  pmcBt  cause,  what  woald  be  tilie  men  le|^ 
coDstructitm  in  an  action  at  law,  as  to  what  pwsoat  are  par- 
ties to  the  bill,  because  the  joint  owners  mnst  be  deewed 
(0  have  contracted  with  the  bolder  of  the  bill,  that  tiw 
drawer  had  a  right  to  draw,  and  that  tbey  wookl  asf^y 
funds  to  discharge  it  at  maturity.  In  oquity,  tbereibn^ 
upon  the  footing  of  such  contract,  I  &ef  no  dtttcnlty  m 
reaching  all  the  parties,  who  were  beneficially  ioteieatcd* 
I  do  not  mean,  however,  to  decide  that  even  at  Vaw,  tUs 
bill  would  be  deemed  the  sepwate  draft  of  Mr.  Bmjamm 
Monroe-  Perhaps,  under  all  the  circumstances,  it  mi^tffae 
qnestitmable,  if,  on  the  face  of  the  instmoieat,  it  ■o^t  not 
be  snsceptible  of  being  constrned  a  partnershqi  dnft  The 
decisicMi  on  this  point  may  perhaps  be  dtstingnslied.*  B^t 
even  admitting  the  bill  to  be  deemed  the  sepant*  AaA  t£ 
Mr.  Benjamin  Monroe,  there  is  anolher  view  «f  tUs  ease, 
in  which  the  plaintilT's  right  to  recover  ia  oondasivety 
established,  and  that  is,  that  onder  At  ehromnstaiKas,  Ae 
•othority  cooflded  to  Mr.  Monroe  must  be  fhsnod  to  ham 
•ntitted  hfan  to  draw  in  his  on  naan  oa  the  jgnt  tedS| 

■Sw  711mm  n.  BMv,  Cat.  n^f  4M.  1.-5.  C.  8  Sir.  «M^-<ai«K  M  ««li 
r.«,iiidlM.— ir«(y.  »2. 


and  to  have  guaranteed  to  the  holder  an  acceptance  and 
pajment  by  the  drawee.  Suppose  the  joint  owners  had 
given  written  instroetions  to  Mr.  Benjamin  Monroe  as  fol- 
lows :  ^<  You  are  authorized  to  take  up  ^20,000  on  credit 
on  our  account ;  draw  in  your  onm  name  on  Messrs.  Dan- 
iel Crommelin  &  Sona,  at  Amsierdamt  on  oi!ir  account,  for 
that  sum,  or  any  less  sum,  and  we  engage  that  the  drawee 
shall  there  accept  and  paj  the  same ;"  and  such  instruc* 
tioB  had  been  shewn  to  the  plaint^,  who  had  advanced 
the  mpnej  upon  the  faith  thereof;  I  suppose,  that  no  per- 
son woidd  doubt,  that  he  would  have  a  perfect  remedy  at 
law  against  the  owners.  If  the  instructions  were  to  draw 
an  tkemsdves  payable  to  Messrs.  Crommelin  &  Sons^  I 
should  have  little  doubt,  upon  the  footing  of  Pillans  vs. 
Van  Meirop^^  and  Pwrson  vs.  JDtcn^ap,"  notwithstanding 
the  recent  discussions  in  Johnson  vs.  Collins^  and  Clarke 
Ts.  Cock^  in  holding  them  bound  as  acceptors.  But  in  a 
court  of  equity,  where  •  the  real  nature  of  the  contract  is 
disclosed,  and  a  remedy  is  sought  upon  the  whole  merits, 
tiiere  could  be  no  difficulty  in  giving  the  plaintiff,  under 
^tfaer  of  the  supposed  instructions,  a  complete  relief 
i^inst  all  the  owners :  for  they  must  be  held  to  be  in  effect 
the  substantial  acc^tors  or  guarantors  of  the  bill. 

Mow,  saving  that  the  authority  in  the  present  case  is 
verbal  and  not  written,  I  cannot  distinguish  the  supposed 
from  the  real  transactions  ;  and  that,  in  point  of  law,  there 
is  no  difference  between  a  written  and  a  verbal  authority, 
as  to  this  point,  is  abundantly  clear.^* 

It  has  been  objected,  that  if  the  bill  is  to  be  considered  as 
drawn  by  Mr.  Benjamin  Monroe,  in  his  own  name,  in  pur- 
suance of  an  authority  so  confided  to  him,  it  is  then  an 

»  2  Bwrr.  1668.  "  Cmp,  573. 

IS  1  £aif.  98.  13  4  Ead,  S7. 

M  Jwm.  12  Mod,  SU.-^faUpw  BilU,  Atk  tdii.  p.  Z^^  ^^ 
▼OC.  F.  91 
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agreement  bj  the  jmnt  oiraen  to  jwy  the  debt  of  Hr. 
Monroe,  and  so  withm  the  atatate  of  Crauds.  IfthcBtatate 
nf  fraudi  could  apply  to  a.  foreign  coHtract,  nude  and  to  be 
executed  in  a  foreign  country,  (and  I  would  aak  if  it  can  lo 
apply  ?)  there  w  no  foundation  for  the  BuggeBtkui.  -It  ia 
clear,  that  the  debt  would  not  be  the  debt  of  a  third  perwa, 
but  the  debt  of  the  parties  undertaking  to  pay  it.  It  night 
be  contended  with  much  greater  pleoaibility,  that  a  Teibal 
acceptance  of  a  bill  of  exchange  was  within  the  atatate. 
The  same  answer  may  be  giveai  to  the  same  objeotioo, 
which  has  been  urged  agunst  the  legal  efficacy  of  the  mit- 
sequent  ratification. 

On  the  whole,  I  am  entirely  satisfied,  that  the  |daintiff 
has  a  clear  equitable  title  against  the  executors  m  this  nit ; 
and  I  am  glad,  that  as  a  foreigner,  he  is  not  deprived  of  his 
remedy,  from  an  objection,  which  has  no  fomdatioo  m  com- 
mutative justice,  and  is  probably  never  dreamed  of  beyond 
the  narrow  walks  of  the  common  Uw. 

The  next  conuderation  is,  what  ought  to  be  the  decree 
of  the  court.  The  executors  contend,  that  it  ought  to  be 
a  decree  against  all  the  parties,  according  to  their  reepectire 
interesla  in  the  voyage,  w  at  all  events  that  Mr.  Clarke's 
estate  ought  not  to  be  charged  beyond  the  moiety  actnaHy 
received  by  him. 

No  decree  is  sought  by  the  plaintiff  .gainst  Meears. 
JMonroe,  Snots  &  Monroe.  The  ground  of  equitable  JDris- 
diction  is  their  absolute  insolvency.  They  have  beceme 
insolvent  under  the  act  of  the  state,  and  from  that  arian  a 
pr^nant  presomptioo  of  a  continuing  insolvency,  which 
must  remain  until  removed  by  opposing  proof.  Noife  swch 
is  produced ;  and  the  other  evidence  in  the  cause,  so  fw  u 
it  goes,  fortifies  the  legal  presumption.  ■  There  is  so  reasm, 
therefore,  why  the  court  should  make  a  decceo*  which  the 
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whole  eTidence  shews  mast  be  Tain  and  ineffectual ;  and  I 
do  not  think,  that  the  authorities  require  it.*^ 

As  to  the  other  ground,  that  Mr.  Clarke*8  estate  ought 
not  to  be  charged  beyond  the  property  received  by  him, 
I  should  be  glad  to  have  seen  an  authority  to  support  such 
a  discrimination.  The  ground  of  relief  in  cases  of  this  na- 
ture is,  that  the  joint  contract  is  in  equity  deemed  a  joint 
and  several  contract,  so  that  each  party  is  liable  to  the 
whole ;  and  that,  though  at  law  the  remedy  is  against  the 
survivor  only ;  yet  the  estate  of  the  deceased  is  pledged  to 
indemnify  the  creditor  against  any  deficiency.^' 

The  whole  amount  of  the  bill  remaining  unpaid,  and  the 
surviving  parties  being  utterly  unable  to  pay  it,  Mr.  darkens 
estate  must  therefore  be  charged  with  the  whole. 

I  decree,  that  the  plaintiff  recover,  against  the  executors 
of  Mr.  Clarkej  the  principal  sum  mentioned  in  the  bill,  ten 
per  cent,  damages  for  non-payment,  and  interest  on  these 
two  sums  from  the  time  of  non-payment  to  the  time  of  ren- 
dering this  decree,  amounting  to  $  11,526  14,  in  the  whole. 

Bridghanif  and  T.  Burgisa  for  the  plaintiff. 
Searle  and  Burrill  for  the  executors* 

^  Lnu  vs.  WiUiamSt  2  Fern,  292,^Hcalh  vt.  Peronoi,  I  [F,  W,  M^^Bukif 
vt.Ckuirchy2Fu.  101. 

"  2  Fern.  292.-2  Fa.  101, 371.— 3  Fa,  jr.  TTI,  309, 571,566; 
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ACTION.  9.  Of  the  Lord  High  AdmiraU 

1.  When  the  law  gires  a  remedy  and  droits  of  admiralty, 

for  a  particalar  act,  the  doing  of  T%e  Joseph.           6B4t 

that  act  of  itself  importA  a  damage.  See  Courts  7. 
for  which  an  action  lies.    WIMe» 

morem.CuUer'                       429  AGENT. 

See  Patbnts  1, 2.  See  Pkingipal  and  Aoeht. 

ADMraALTY.  ALIEN  ENEMY. 

1.  Proceedings  m  rem,  for  viola-  1.  An  alien  enemy  cannot  sas- 


of  nnmiciiial  laws,  are  of  ad-  tain  a  suit  in  the  courts  of  tiie 

miralty  and  maritime  jurisdiction.  United  States, 

j^funwrnous,                              25  Mumford  ys.  Muimford,     366 

The  Mmmtn^                        121  2.  An  alien  enemy  cannot  sus- 

2.  The  District  Court,  by  virtue  tain  a  claim  in  a  prize  court ;  nor 
of  Its  general  admiralty  jurisdic-  can  a  citizen  daim  the  property  of 
tion,  mi^  deiiFBr  property  on  hail,  an  enemy  in  a  prize  court  upon  an 
The  Al&galor*                          145  alleged  sale  since  the  war.     The 

3.  Whether  the  security  be  ta*  cargo  of  the  Emulous.  563 
ken  by  bond  or  stipulation  is  not 

material.                                 Ibid.  AMENDMENTS. 

4.  <^  such  security,  a  summary  1.  The  Circuit  Court  has  au« 
judpnent  may  be  rendered.    Ibid,  thority  to  allow  amendments  In 

5.  A  bond  taken  pursuant  to  the  revenue  causes,  or  proceedings  in 
act  1799,  ch.  128,  sect.  89,  is  in  rem,  brought  by  appeal  from  the 
the  nature  of  a  stipulation  in  the  District  Court.  Anonymous.  22 
admiralty,  and  the  Judement  on  it  2.  Amendment,  by  inserting  a 
is  not  to  be  considered,  as  a  dis-  new  substantive  offence,  disallowf 
tinct  judgment  at  common  law,  but  ed,  the  statute  of  limitations  hav- 
as  a  mere  incident  to  the  original  ing  run  against  it. 

cause.  The  Harmomf.           123 
Mc'LeUan  vs.  UnUed  States.     227 

6.  The  Circuit  Court   has   no  APPEAL. 

comizance  of  causes  of  admiralty  1.  No  appeal  lies  from  the  Dis* 

and   maritime  jurisdiction,    from  trict  to  the  Circuit  Court,  in  any 

the  District  Court  of  Maine,  ex-  causes,  except  civil  causes  of  ad- 

cept  by  appeal,  and  a  writ  of  error  miralty  and  maritime  jurisdiction* 

thereon  will  be  quashed.         Ibid.  A  writ  of  error  is  the  proper  pro- 

7.  Black  book  of  the  admiralty  cess  to  correct  the  errors  of  the 
cited.            TV  Rapid.          309  District  Court,  in  common  law  ae- 

TluJuUa.            602  tions.  United  StaUsrs.fFonson.   6 

8.  Of  the  vice-admiralty  courts  2.  Where  a  cause  has  once  been 
9/[  Great  Britmn.  tried   by  a  jury  in  the  District 

ne  Grotius^    504  Court,  there  cannot,  even  suppos- 

foil.  K  B2 
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ing  ta  mppMl  \*f,  be  a  new  trial  return,  or  the  grant  will  Ik  held 

l>T  aiurr  at  tbeCircalt  Court.  TrauduleDl.                              Uid. 

tbid.  i.  or  tbe  eSect  o(  notice  of  an 

3.  Of  tbe  meaning  of  the  word  assignment  of  cliattels  in  a  jtig- 

"  appeal.*'  and  the  oature  of  ap-  meat   creditor,    wbere  poesessiaa 

pealiintbecirillaw,  and  ioaduil-     ■• *• —   '-"■ 

mltj  causes.  Ibid.  12,  16,  21 

AtumyjTunu.        22 

t.  If  iD.prL«!cau^,  the  claim-  ATTACHMENT, 

ant  appeal  and  desert  hiE  appeal,  ,    p„,„j„  i„  tt.^  i„„j„  «f  . 

the  aS  Court  it,.r  rflrJTtb.  ,..'^ '^'?'J",„?».  ^.^ 

d«c,«orth.Di,t™t'co«rt,.iii,  '''"'ir.T'.S^ht  ?  ?t^ 

,    n^                .  .    ,v     r-      -.  aeainst  the  Reneral  owner ;  mt  if 

S.  Onan  appeal  to  the  Circuit  ,gg  ^.^^^  be  waived    the  oliieclioB 

Coort.  the  pTOpen,  roUow,  the  ^^  „^,  „,  ,„  ^  n»,tKth. 

appeal  into  tliat  court,  aad  is  no  ^ 

I™5.r.ubjMttotllel|,t.rloc«10iw  Afcto  „.  (fa.,.     411 

onlcnor  the  Dl.lrict  CnurL     It  ^    if  chattel,  a.,  »,H  ou  an  ei- 

,.  oth.,w,»  jili  regard  to  the  „„„„„.  u,e  rejuUntj  of  «iel,  .ale 

Supreme  Court  whce  decree,  are  „„^,    ^^    Sot«tii    h,    n^n 

remanded  to  the  Circuit  t^urt  for  ji,.jj,_p^                                i^fj 

eiecutiou,  and  therefore  the  pr,^  3  »,:„„^  ^  „  u«sn„em  of 

n.'."S,S™OfS.'^iSS:  «l..".l^  "  '  Judj^.t'^itoe^ 

-     ,,           '    V.„      ■  u  ',   r^  where   pokgouiod  bsji  oerer  been 

miraltjcourlEof  Great  Britain.  ,  .        fTj.,  ,i,„  ._;„_„.  j„„ 

Tft*  firnii,!,      ina  '"''"  ""^'^  ""*  aMrgDiMnt,  does 

JVltGroiiut.     503  n„i  affect  lliengbl  of  the  sheriffot 

oee  AaESDMBBTB  1.  jii^  crwtltof  to  seoe  the  property 

ASSIGNMENT.  i^^— '^-  "  ""  ^^^^ 

':  *''±!!i^*"*  "^  P,""  f"^  See  Ass.si.MMT  1,  a.  3,  *. 

perty  is  good  at  commou  law  ;  and  Bill.  4                 '  -•  -^ 
after  coDdemoatioD  the  title  be- 

perfect  in  the  asKigoee.     T^u  Hal-  BAIL. 

ly  and  Cargo,  note.                      409  1  ■  Wiere  tbe  principal  is  ron- 

2.  A  grant  or  ac^^i^utnent  of  fined  in  gaol  under  the  mesne  cinl 
goods  is  good,  as  between  the  par-  proce^sof  astatecourl,  theOrcuit 
ties,  nithoat  actual  delivery  j  iMt  Court  bas  no  aattwrity  to  issue  a 
as  to  creditors,  the  coulinuance  haiieat  eorfmt  for  tbe  pan>os«  of 
of  the  grantor's  possessioa  is  con-  briDgio^  him  in  to  be  mirendered 
sidered  a«anPTideaceoffraud;  or  in  discbarge  of  his  bail. 

rattier,  in  the  more  modem  autho-  United  StaUi  tb.  Amdu    S 

rities,  as  iu  itself  a  fraud,  which  S.  Norwill  the  court,  merely  on 

avoids   tlie   transaction.     An   ex-  account  of  such  impediment,  dis- 

ception  is,  when  tbe  grantor'R  pas-  charge  the  bail,  wbn  bare  beeone 

■essioDiscoDsietent  with  the  deed,  bound  for  the  appearance  of  the 

or  itie  property  conveyed  is  abroad  parly  to  answer  to  a  criminal  in- 

and  incapable  of  delivery.  formation ;  but  in  tbeir  discretion 

Meeker  M.  ffOson.     419  the  coart  will  reipite  tbe  recivni- 

3.  Where  tbe  properly  is  out  of  lance.  P>U. 
the  country  at  the  tiniu  of  the  3.  When  prise  pn^terty  shall  be 
transfer,  possession  must  be  taken  delivered  on  bail,  lilt  Evfkrm- 
within  a  reasonable  time  after   its  UtmdUit  Frmtcis.                      451 
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4.  If  a  bond,  taken  on  the  deli-  BOND. 

veiy  of  property  on  hail,  be  void,  1 .  It  is  no  objection,  in  an  ac* 

as  not  oonlbrniing  to  the  law,  the  tion  ofdebt  against  one  of  the  obli- 

court  will  enforce  a  redeliyerj  of  gors  in  a  joint  and  several  bond 

the  property  by  attachment.  given  for  duties,  that  a  co-obligor 

The  l^mggle.    476  has  been  taken  in  execution  on  a 

5.  The  89th  section  of  the  act,  judgment  on  the  same  bond,  and 
1709,  ch.  128,  does  not  extend  to  discharged  under  the  act,  6  June, 
delivery  on  bail,  on  seizures  under  1798,  ch.  66.  Hunt  ys.  United 
other  acts.                              Ibid.  States.                                       32 

6.  The  District  Court  has  no  au-  2.  A  surety  upon  a  bond  is  not 
thority,  after  an  appeal,  to  bail  or  discharged  by  a  mere  delay  to  de- 
sell  the  property.  mand  payment  after  it  becpmes 

The  Grotius.    503  due,    without    fraud  or    express 

See  AoMiRALTT  2, 3,  4, 5.  agreement  for  delay.             Ibid, 

Bond  5,  6,  7, 8,  12.  Quere,  how  far  such  delay,  by 

agreement,  is  a  good  bar  in  favor  of 

iSArv&Kuri.  Qu«r«,  if  a  party  can,  as  to  the 

1.  A  certificated  bankrupt  or  obligee,  aver  himself  a  surety,  un- 
insoivent,  if  discharged  from  the  ^^^^%^  character  appear  on  the 
particular  contract,  on  which  relief  face  of  th^  bond?  Ibid. 
18  sought,  need  not  be  made  a  par-  3  (t^^^.  ^j^^  ,3^,^  ^^  ^^  ^j^^ 
ty  to  a  bill  in  equity.  ^^  ,809,  ch.  91,  a  bond  Is  well  ta- 

FanR^djfkYE.Kane8fal.  871  ^en,  which  includes  in  its  condl- 

2.  Quere.  Of  the  power  ol  a  tion  a  stipulation  to  produce  at  th« 
itate  Legislature  to  pass  aninsol-  collector^office,  within  six  months, 

▼ent  law,  h^'"!  k^*"?  ^'^f  *  ''^•*  the   certificate.  &c.   required  by 

general  statute  of  bankruptcy.  that  section. 

Ibid.    380  VnUed8taU»Yfi.8<umfer.    86 
4.  Of  oyer  of  bonds.            Ibid.. 
BILLS   OF  EXCHANGE,    ato  5.  Uis  immaterial  in  the  Dig- 
PROMISSORY  NOTES.  trict  Court,  whether  property  de- 
See  CoFARTNKRs  3,  4, 5.  livcred  on  bail  be  secured  by  bond 
Principal  and  Agent  1.  or  stipulation.    On  such  security, 

a  summary  judgment  may  he  ren- 

BILL  IN  EQUITY.  dered.             TheAmgator.    145 

1.  Every  person  interested  in  6.  An  instrument,  which  is  Toid 
the  subject  matter  should,  in  gene-  as  a  bond,  may  yet  be  good  as  a 
ral,  be  made  a  party  to  a  bill  in  stipulation.  Tlie  ^UigaXar.  149 
equity.  But  no  one  need  be  made  7.  A  bond  taken  pursuant  .to  the 
a  party,  against  whom,  if  brought  act,  1799,  ch.  128,  sect.  89,  is  in 
to  a  hearing,  there  can  be  no  de-  the  nature  of  a  stipulation  in  the 
cree.      Van  Reiamd^k  vs.  Kane  admiralty. 

ittd.                                         371  UnUedSt4UesYS.Mc'LiUan.    2Xt 

2.  A  bill  to  charge  the  executors  8.  Semble,  that  on  such  bond 
of  a  deceased  partner  with  a  part-  Judgment  cannot  be  rendered  nntil 
nership  debt,  where  the  other  after  twenty  days  from  the  decree 
partner  survives,  must  expressly  of  condemnation,  and  then  in  open 
charge  an  insolvency  of  the  survi-  court.  Ibid». 
Tor.                                       Ibid,  9.  Judgment  on  a  bond  cannot 

See  CoPAaTHiRs  6, 7,  exceed  the  penalty  thereof  and  In- 
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terest  from  the  breach,  dtboogb  S.  C&ptdrS  Inn  aH^ttscany 

the  ftim  aetaaXlj  be  larger.  their  prise«  t»  a  proper  and  OMt- 

VjnttiSUta  ys.ATTiotd.     348  renient  port  tor  uthdication,  and 

to.  A  bond  giveo  for  tb«  pay-  arenotcontrollaMebTtbercTeDBe 

ment  oT  duties,  in  the  altemattw  dScefs.     If  the;  proceed  iRej^ 

required  bj  the  act,  1799,  cb.  128.  lutj,  it  is  at  the  peril  oTdanneei. 

Is  discharged   by  peribnnance  of  neLio^.     315 

either  part  of  the  cooditioa  at  tbs  T.  If  captors  waiitoflly  b|^ire  the 

BlectioD  of  the  obligor,  although  captured  crew,  the  prtze  nxirt  wlfl 

the  sum  named  in  the  condition  award   danugea   for   pttwocmi   ill 

be  less  than  the  ddties.     UnUed  usage.                                         ibii. 

Staleiya.  TAmnpton  &  ol.           388  8.  In  what  cases  Entber  proof  k 

11,  No  averment  is  admlMibfe  allowed  to  captors. 

lo  contradict  the  terma  of  a  writ*  T\e  Liverpool  Padai.    513 

ten  ioGtrument.                      Iba.  9.  "Hie  captors  an  not  Tiable  to 

12.  A  bond  Toluntarllf  given  dam^es,  where  there  it  probable 
upon  the  delivery  of  property  on  cause  of  capture.  What  consti- 
bail,  on  application  of  the  claim-  tntes  such  probable  esine.  ilM. 
ant,  it  good,  althonzh  the  condi-  10.  Oftheestentofaprivateer'i 
tion  does  not  exactly  conforoi  to  cornmission.  Autfaority  ta  cap- 
theStth  sect,  ofthe  act,  1799,  cb.  tare  upon  the  cnasla.  Pciaesnude 
138.     The  Struggle.                   476  by  noiKwrnmifSioned  vessels   be- 

fiee  Ple&dino  1,  S,  3,  5.  JoDg  to  the  govemiBeiit. 

TKeJoupk.    H5 

CAPTORS.  11.  The  right  of  the  captors  to 

1 .  Farther  proof  Mmetimes  at*  priae*  is  not  founded  apom  amy  sqp- 
lovred  to  captore.  posed  meritorioni  service.       Aid. 

Tlu  Atw  Green.     2T4  12.  No  sol^t  cu  legaH;  cwn- 

2.  Not  entitled  to  salvage,  an-  mit  hostilities,  where  the  sove- 
less  the  property  be  taken  from  reign  has  either  directly  or  coo- 
Ihe  actual  or constmctire  posses-  structivelypTDhibitedsachaets. 
sion  of  tlie enemy.                  Rid.  The  Cargo  qflkt  Etm"          '~ 

3.  Captors  are  not  In  general  See  PaUB21,44. 
entitled  tofireigbt,  on  the  capture 
of  neutral  property  on  board  of  an 
enemy's  ship,  nnless  the  goods  are 


COLLECTOR. 


carried  to  the  port  of  destination. 


,   The  act,  18U,  ch.  7Jt  » 


within  the  intent  of  the  contract-  tl«»™«*  ^'*""*'*'  *•  " 

fag  parties.     But  if  the  property    •^"*'™*t  ,, ,^  ,- 

te  ultimately  bound  to  the  ma^  „   ,  ^*«  Boli»amdCmg..7S 

ket,  where  the  captors  carry  tie  3.  It   wa«  f*   '""""^j/T? 

ship,  or  the   proceeds  are  to  go  ™  "nwre  AmiM  be  mOt  IJ 

there  irtdirectff,  a  direct  comma-  *™  <»'>ectar  in  porM*.  ar  »y  H 

oication  being   prohibited,  freight  ^""f"  ™^^'  "*,j™"^ 

is  due  to  the  captors.             Tbid.  ordof  suchsoiwredionWbeB^ 

4.  The  captors  are  entitled  to       -   -„   .    _i_^    ,    - 3 

their  eipeusea  in  all  cases  of  Ihr-  J^°^  ~  "B"  "'  "'"■  ^ 

ther  proof.                              Ibid-  •™«"  to  seiBe.                       Itm. 

5.  Property  (brfeited  under  a  SoePwWawiaCaBiB  l. 
municipal  law,  but  taken  tradin" 

with  tlie  enemy,  was  condemned  COMMISSIONERS. 

to  the  captors,  not  to  tJie  United  1,  Their  duty  ts  taking  enmi- 

Statfs.      The  Rapid.              295  nations    to    preparatory  in  priae 

T/ieSt.lfmraiU.      473  cauies.          7^  .inn  Green.    2T4 
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B,  Whereft  to  f^ferrad  to  Mm-  2.  Qiun.    Of  tb*  power  of  % 

Ihittioiien  to  itate  ilto  wnaQBt  of  state  Legitlatnre  to  pass  an  iiisol* 

daffiejes  in  a  ease  of  illegal  cap^-  vent  law,  haring  tke  elfect  of  a 

tnre,  the  report  slieuld  ke  special,  general  statute  of  bankroptf^. 

and  state  the  Itemt  of  the  allowMi>  Fan  ReimuA^YU.  Kane  ScaL  38# 
ees  In  detail.       IV  Lhel^.    315 

3.  ComoiissioBers  appointed  to  CONTRACT, 

atatedtmages,  siiottid  not  bear  e«  1.  The  law  of  tlie  place,  where 

pmrie  evidence,  without  notice  to  a  contract  is  made,  is  to  gorem  as 

the  other  party.                     Ibid,  to  the  validity,  nature  and  eon* 

stmctaon  of  the  contract ;  but  the 

COMMON  LAW.  remedy  on  such  contract  is  to  be 

1.  Its  meaning  in  the  constitu-  pursued  aecerdtaig  to  the  law  of  the 
tion.  United  States  vs.  fFomon,  10  place  where  the  suit  is  .brought. 

2.  Hew  far  adopted  in  the  Unt-^  Von  Reimsdkfk  vs.  Kane  Sc  at,  371 
UdSiatet.  11.  When  the  contract  is  to  be 

United St&tei  vs.  Co^Kdlge.    488  executed  in  a  place  difierent  from 

that,  where  It  is  made,  the  law  of 

CONFESSION.  the  place  of  ezeoution  will  apply. 

See  CoPARTVsas  6.  Ibid, 

3.  Of  the  exceptions  to  the  fe« 

CONFISCATION.  loci.                                       Ibid. 

1.  It  has  oot  been  the  modem  4.  What  it  of  the  mAstonca,  and 

nsage  to  extend  the  right  of  confis-  what  belongs  to  the  reme^  of  the 

eaftion  to  enemy's  property  found  eontraet.                       Ibid.    376 

to  tSie  ^Doontrv  at  the  beginning  <»f  5.  A  state,  by  virtue  of  Its  gene- 

a  war.           7^  Ann  €hreen,    292  ral  authority,  may  act  upon  con* 

t.  By  the  law  of  nations,  the  tracts  made  between '  its  own  citi* 

debts,  credits,  and  corporeal  pro-  aens  in  every  oonntry ;  seeugj  as  to 

perty  Of  an  enemy  found  In  the  contracts  between  its  citiaens  and 

eountry  on  the  breaking  out  of  ft»reigner8,  made  in  foreign  couih 

war,  tre  confiscable.    T%e  Cargo  tries.                             /Md.    377 

qf  the  Emulous,                        663  6.  If  a  debtor  deposit  money 

3.  A  cargo  belonging  to  one-  for  his  creditor  with  a  thiid  persoOp 
mies,  and  firandin  our  ports  at  the  and  the  creditor  assents  thereto^ 
bnesfcingoatof  war,  is  confisesble  or  gives  the  depositary  a  new  cred» 
jvre  beiOit  without  any  special  act  R  upon  the  iboting  of  such  deposit* 
OfGoi^ress  aothortadngthe  sehnwe.  the  original  debtor  is  discharged. 

ibid.  8n^  adminUtrator,  vs.  Mathawojf 

Sc  at.  417 

OONSTITUTimr.  7.  A  state  of  war  pots  an  end  to 

1.  **  Common  law,'*  In  the  eon-  all  executory  contracts  between 

stfttttion,  means  the  common  law  the  eitixens  of  the  different  coIid- 

offingland.    The  amendment,  res*  tries. 

necting  trials  by  Jury,  restricts  the  T%e  Prmult  mid  Cargo.    44t 
Leglslatare  fVmn  grantli^  to   an 

appellate  court.  In  suits  at  gohn  COPARTNERS. 

mon  law,  the  power  of  ro>examin-  1.  A  debtor  to  a  partnerdiip 

ing,  by  a  jmy,  the  ibrmer  decision  eannot  be  held  as  trustee  for  the 

of  another  Jury,  while  the  Judgment  several  or  Johit  debt  of  one  of  the 

below  stands  unreversed.  partners. 

UniMStdtars.fFonion.    19  I^imImw.  C^Aaml^aX.  367 
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8.  Tie  corporeal  property  of  » 
p&rtD'Tsliip  cannat  be  takrti  in  ex- 
ecution to  satisfy  the  sevi;ral  debt 
ofone  partner,  unle«  surh  partner 
irould  hare  an  interest  in  tbe  pro- 
perly after  sellleincDt  of  all  »c- 
(miDts:  and  tben  to  tJie  extent  of 
Ibal  interest  only.  Ibid. 

3.  irone  partner,  ina  voweoQ 
Joint  account,  be  uitborized  by  the 
others  to  take  up  money  on  tbe 
credit  of  tbe  whole  concern,  and 
draw  bills  therefor  on  a  boiii^e  at 
.Ainiierdam,  and  tbe  partner  take 
up  HMoey  *nd  draw  a  bill  for  tbe 
tame,  directing  it  fo  be  charged  to 
ttu  accoanl  qfaU  the  partner!,  but 
it  is  signed  by  himself  only,  it 
seems  sacb  bill  is  binding  on  all 
the  partners ;  at  least,  equity  will 
enforce  payment  thereof  axainst 
all  the  partnera  in  favor  of  tbe 
payee  of  the  bill,  who  has  tmsted 
-■    jyoo  the  faith  of  the  joint 


630 


credit,      fan  Rtinwl^k\ 
Stal. 

4.  In  equity,  nicb  a  bfll,  drawn 
noder  such  circnmstiDces,  would 
be  deemed  to  have  been  guaran- 
teed as  to  acceptance  and  pay- 
ment, by  all  the  partners.  The 
Etatnte  of  frauds  does  not  apply  to 
tuch  a  ca!:e :  for  the  guaranty  is  not 
for  the  payment  of  the  debt  of  ait> 
other,  bu!  of  the  debt  of  tbe  guar- 
antors. Ibid. 

5.  If  DO  original  authority  to 
draw  were  giren.  but  subsequently 
the  whole  transaction  wai  ratified 
by  all  the  partoers,  such  ratifica- 
tion would  be  efuipoUent  with  an 
original  authority.  Ibid. 

6.  [n  general,  Id  a  bill  ID  equity, 
the  answer  of  oDeco-defendant  is 
no  evidence  against  another.  But 
this  ruledoes  not  apply  to  the  case, 
where  the  defendantB  are  alt  part- 
ners  in  the  same  transaction ;  for 
iDsucfacase,  the  auswer  or  confes- 
sion of  either  is  evidence  against 
tbe  others.  One  partner,  who  is 
Jointly  liable  with  tbe  others,  is  a 
good  witness  ^aiut  them  in  a  bill 
in  equity.  Ibid. 


7.  Id  a  bill  in  eqnity  to  (dtbdn 
salisfaction  of  a  joint  tkbt  oat  of 
the  estate  of  a  deceased  partner, 
on  account  of  Uie  ia<olrencj  of  the 
survivors,  do  decree  need  be  bad 
against  the  survivors,  atttaoogk 
they  may  be  liable  to  pay  the 
debt,  their  iaBolveocy  being  tfv^ 
rent.  Kid, 

See  B11.L  iif  E«iDiTT  2, 

PaiEE  49. 

ExECDTou,  be  S. 

COSTS. 

See  PaoBABLB  Cause  1. 
Captors  4. 
Fbize,22.23, 

Pa  ACT  ICE   II. 

COURTS. 

1.  What  Isthedu^ofthecoart 
in  iustmcting  the  jury. 

Mafonvs.  VtuUdStiaa.     S3 

2.  The  District  Court  has  au- 
thority, as  an  admiralty  court,  to 
deliver  pruperty  on  bail,  and  maf 
render  summair  Judgment  on  Uio 
bail  bond.        Tie  AUigiMor.     146 

3.  How  tar  tbe  laws  of  the  sere- 
ral  states  are  to  govern  tbe  coort* 
of  the  UnUtd  Statet.  fan  Aetaw- 
di/kvs.Karu&oL  381 

4.  A  discharge  ander  tbe  insol- 
vent act  o( HhMle-ItliuiUns  bM 
■  good  bar  in  the  UniUd  Statei 
court,  to  an  action  m  a  conttsct 
made  in  Bhode-Island,  between  a 
citizen  of  that  stat«,  and  a  citiaen 
of  the  sUte  of  Neif-Yort,  the 
question  of  couatibitioBility  not 
being  moved. 

Ski^ititt  vs.  IFheetM.    Ut 

fi.  WbethertheCircBitCoortor 

the  United  StaUt  has  jurisdictioo 

over  common-law  oOeuces  against 

the  United  Stalet. 

United  SUles  vs.  CooUdge.     488 

6.  The  District  Court  has  DO  in- 
tbority,  after  an  appeal,  (o  bailor 
sell  the  pnqierly. 

The  Crolitu.    SOi 

7.  The  courts  of  the  UnHtd 
Statu  bare  jurisdictioo  over  all 
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prizes  made  in  ports,  as  well  as  on  the  Juiy  may  find  the  single  dam- 

the  high  sea5.  ages,  and  the  court  will  double  or 

See  Appkal  1,  4, 5.  treble  them.    And  a  general  Ter- 

Adm  I r  a  LTir  6.  diet  wi  11  be  deemed  for  nngU  dam- 

JuRiSDicTioN  2, 3.  ages,  unless  the  contrai7  appear. 

Bond  8.  But  a  verdict  for  the  double  or 

Piracy  3.  treble  damages  will  be  good,  if  ez- 

Practics  9.  pressly  so  found.   Cross  vs.  UrnUd 

States,  26 

COVENANTS.  2.  What  is  the  proper  measure 

1.  A  covenant  by  an  executor,  of  damages  in  a  case  of  illegal  cap- 
on a  conveyance  of  land  of  his  tes-  ture.  When  freight  is  a  proper 
tator«  in  his  capacity  as  executor,  item  of  damage.  TkelAveijf,  315 
**  and  not  otherwise, ''  is  not  bind-  3.  Where,  at\er  an  illegal  cap- 
ing  on  him  in  his  individual  capa-  ture,  the  vessel  and  cargo  have 
City.          Thayer  vs.  ffendeU.    37  been  wholly  lost,  the  prime  cost 

2.  A  covenant,  that  the  premi-  and  interest  is  the  measure  of 
ses  sold  were,  in  dut  form  of  law^  damages.  Supposed  loss  of  profits 
extended  upon  and  taken  in  execu-  do  proper  item  of  damage  in  a  cas« 
tion  to  satisfj^  a  debt  due  to  the  of  illecal  capture.  Ihid. 
testator,  and  thai  all  the  forms  of  4.  if  captors  wantonly  injure 
law  relatinji;  to  the  setting  off,  &c.  the  captured  crew,  the  prize  court 
have  been  complied  with,  is  a  co-  will  award  damages  for  personal 
Tenant  for  the  regularity  of  the  ill  uss^ce.  Ibid, 
proceedings  only,  and  not  for  the  5.  Of  damages  in  an  action  for 
validity  of  the  title.                Ibid,  violation  of  a  patent,  ffhittenutre 

vs.  Cutter.  429, 478 

CRIMES   AND    MISDEMEAN.  g^  Captorb  6,  7, 9. 

"  Action 

1.  The  exportation  of  goods  to  CoMMisiioNRRS  2, 3. 

a  foreign  countj,  contranr  to  the  p^           g,  6,10,11,12. 

act,  1809,  ch.  72,  sect.  1,  is  a  mis-  PaizE  18  44 

demeanor,  of  which  the  Circuit  * 

Court  has  original  cognizance,  and  atiotv 

it  seems  the  prosecution  may  well  i^^A^iiARA  i  luw . 

be  by  information.  1-  In  debt  for  a  penalty  on  a 

United  States  vs.  Mann.    3. 177  statute,  the  declaration  must  oon- 

2.  The  fine,  in  such  case,  is  to  elude  "  against  the  form  of  the 
be  assessed  by  the  court,  not  found  statute,"  or  it  will  be  bad  on  error. 
as  a  penalty  by  the  jury.         Ibid.  Cross  in  error  vs.  United  States,  26 

3.  Informations  in  rem  are  not  S.  P.  Sears  in  error  vs.  Unitid 
criminal  proceedings.  States.                                      267 

Anonymous.    24  2.  In  debt  for  the  double  value 

4.  Whether  the  United  States  under  the  3d  section  of  the  embar- 
courts  have  Jurisdiction  of  offen-  go  act,  9  Jan.  1808,  ch.  8,  it  was 
ces  at  common  law.  not  necessary  to  allege  the  parti- 

United  States  vs.  CooUdge.    488    cular  articles,  which  composed  the 
See  Perjurt.  cargo ;   nor  that  the  owner  was 

knowingly  concerned  m  the  illegial 
DAMAGES.  voyage.  JHil. 

1.  Where  a  statute  gives  the  See  Pleadutq  6^  7*  8*  9. 

party  deoble  or  treble  damages. 


DEED.  eaoBf  or  A-iend  depuklc  npoB  Ikt 

A  (feed  i(  Dot  avoided  bf  tbe    domieil.        TV  >4nn  Gram,    nt 

■eai'i  b«ii)g  ton  off  Irmuduleatly  TV  Jo«c^.  5i5 

-  3V/'rwuu.614,eiS 

2.  IfaputyputbinnelTm  W. 

nert  to  return  to  hi*  satire  cmoh 

try,  be  is  alreadj  deemed  to  hiTs 

assumed  his  oative  chaneter. 

DEPOSITION.  liieSi.Limravx.    4(7 


What  is  a  *' depocition"  wilMo 
the  meaniof  oftlie  aat,  1790,  eb.  9, 
sec.  18.  VnitedSMaf9iX:iark.  9i\ 


The  PrantM.  C|| 


DUTIES. 

.  Tbe  SOth  Bectioooftte  mI> 

nmiPI  JTT  lactkm  act.  1799,  ch.  12S.  afipliu 

""V**-"^-     ,,  .  .        toalicasesofiiBladkiscoadsvitb. 

AeweofJ^lict«|i.ec«.f«|.ty.    „„,  >  p^nnit  in  any  ^or  plac 

doned  without  thehopeor  mteii-    ^^    originally  iatet>ded  for  ik. 

ninrTC...  2'  *'^'  "'  ^"^  ^"^  ieetioBot 

DEVISE.  tbe  same  act  be  not  coofiiKd  ta 

1.  A  derise  to  A,  "and  If  he  cakcsof  illegal  BBladingbeliiM  the 
shall  die  tfUhout  an  heir,  before  he  vessel  bat  arriTed  at  a  port  of  de- 
iball  arrive  at  the  age  of  tvcnty-  Bvery,  or  at  least  tv  mi  ""'"^'ly 
one  yean,  thai  tbea  all  Uiat  is  witbontrachport  Atf. 
herein  to  him  bequeathed,  to  be  3.  A  Tesseljs  brinted  by  the 
equally  divided  amongst  his  bro-  oriading  witlnot  a  pewait  >(  gaoii 
thers  and  sisters.or  their  heirs." —  exceedinf  JWO  in  Talne,  which 
A  takes  a  fee-simplR.  iritb  an  ex-  were  not  brMigfat  in  nch  t«s«el 
ecbtorydevise  over  to  hiE  brothers  from  a  foreign  port,  hut  traM-ihip- 
and  sisters.  Lippet  vs.Hopkins.  454  ped  iaU)  her  on  the  hoawward 

2.  Of  the  rules  to  be  observed     veyage.  TVi/arwum.     IS 
in  the  construction  of  devises.  Ibid.       4.  The  act,  1S12.  eh.  11%  layii« 

See  WiLi,  6,  7.  double  duties,  ta^  efieet  on  that 

day;  and  all  ynesdi,  arriring  at 

DISTRIBUTION.  *«■''  P"!*  **  «'»*rT  *»*  diidwip 

Of  the   distribotion  of  prises  »»  *"»  "^y,  were  liable  ta  pay 

Hnder  tbe  EnclKb   statutes  and  Uw  duties,  althoBeh  Uieyhadw 

procIaKatioBt.              DictUta-vs.  tJiaJly  arriwd  befors  within  tto 

CVw.  "      ' ■ 

See  Navy  1, 2. 

exceed  tbe  penalty  theraeC  and 
interest  fron  tbe  bvmdi.  altlmid 
thesamactntUtybcUqiBr.     iM. 
Tw^Minn  *■  **""«*  ■™™»  MPMltaarri- 

UUMIUL.  valinaportwithiBtanlto  wlade 

1.  What  «eMtitate(i  datAieil —    the  car^  there,  and  not  opoa  lb* 
Not  bst  by  a  temporary  absence    entry  of  the  goods  at  the  wiMum 
in  tbe  territory  of  tbe  party's  ori-    boate.     Tbe  MBfurtaliiin  )■  eom- 
ginalcountry,  unless  under  special     ptetAoaiuch  arrival, 
circunutaticet.     Tbe  qneitioB  of         VniMSI^n. lAntJn^.    3tf 


TABLE,  fte.  658 

7.  The  obligotin  a  bondgiren  of  June,    1809,   cfa.  9.      United 
tbr  dnties,  pursuant  to  tbe  cotleo-  Statei  ys.  Mann,                     177 
tioQ  act,  has  an  election  to  perform  10.  The  Circuit  Court  has  cog- 
either  part   of   the    alteroatiTe  nisance  of  such  an  oflfence-  Ihid, 
mentioned   in  the  condition,  and  See  Fines  and  Penaltiss  2. 
although  the  specific  sum  be  less  Inspector  1. 
than  the  amount  of  duties,  he  is 

discharged  upon  payment  of  it.  ENROLLED  AND  LICENSED 

UnUedSUUei  YS.  7%(mpson.   388  VESSELS. 

1.  Under  the  8th  sec.  of  the 

EMBARGO.  coasting  act,  1793,  ch.  8,  no  for^ 

1.  In  the  dth  sect,  of  the  ember-  feiture  is  incurred,  until  the  vessel 
go  act,  1808,  ch.  8,  **  foreign  res*  has  actually  broken  ground  with 
eel*'  means  a  yessel  navigating  intention  to  commence  a  foreign 
under  the  flag  of  a  foreign  power.  Toyage.                   Tke  Julia,    43 

TluSalh/,    58  2.  The  forfeiture  in  such  case 

2.  A  departure  from  anj  plaoe  does  not  attach,  until  the  vessel 
within  the  jurisdictional  limits  of  has  actually  quitted  the  port,  with 
the  United  Stalee,  thouch  not  with-  an  intent  to  proceed  on  such  fo- 
in  any  port,  is  within  t£e  embargo  reign  royage.  The  Friendship  and 
act,  1807,  ch.  5.      The  Ann.    62  Cargo.                                       45 

3.  OfKUf  probamii  on  the  claim-  3.  ^  Foreign  voyage,*'  in  the 
ant  setting  np  a  special  defence.  8th  sect,  of  the  coasting  act,  means 

The  Shoft  Staple,    104  a  voyage  intended  to  some  place 

4.  A  registered  ressel  was  with-  within  the  Jurisdiction  of  a  foreign 
in  the  pr^bition  of  the  3d  sect,  country,  or  at  least  without  the 
of  the  act,  1806,  ch.  a.  That  sec-  territorial  waters  of  the  United 
tion  was  not  repealed  by  the  19th  States, 

sect,  of  the  act,  1809,  ch.  91,  or  2d  The  Lark  and  Cargo.       55 

8ect.of  the  act  of  28th  June,  1809,  4.  If  a  coasting  vessel  be  en- 

eh.  9.                                  Ibid.  gaged  in  illegal  traffic,  it  is  a  good 

6. .  Under  the  3d  section  of  the  cause  of  forfeiture  within  the  32d 

act,  1B08,  ch.  8,  the  return  caigo  sect,  of  the  act,  1793,  ch.  8. 

was  not  ajDfected  with  forfeiture.  7%e  Two  Friends.    118 

Ibid,  6,  If  a  Tessel  licensed  for  the 

6.  What  proTisions  or  sections  fisheries  take  on  board  goods  with 
of  the  embai^o  acts  were  sa^ed  intent  to  transport  them  on  an 
by  the  I4th  section  of  the  act,  illicit  voyage,  it  is  a  sufficient 
1800,  ch.  91.    The  Falmouth.  130  ''  trade  other  than  that  for  which 

7.  By  the  19th  sect,  of  the  act,  she  is  licensed*'  within  the  same 
1809,  ch.  91,  and  the  2d  sect,  of  the  section.                               Ibid. 
act,  1809,  ch.  9,  the  embargo  acts  6.  A  licensed  yessel,  transferred 
were,  as  to  fotnre  cases,  repealed,  in  whole  or  in  part  to  a  foreigner. 

The  Orono.    137  is  forfeited  under  the  same  sec- 

8.  The  3d  section  of  tlie  embar-  tion,  notwithstanding  upon  such 
go  act,  1808,  ch.  8,  was  not  repeal-  transfer  the  license  Incomes  yoid. 
ed  by  tbe  act,  1809,  ch.  91.  Ibid. 

The  Argo.    \Sd  7..  Under  the  same  section,  the 

9.  An  ollence  pnnishable  by  fine  cai*go,  found  on  board  at  the  time 
and  imprisonment  under  the  em-  of  seizure,  is  forfeited,  and  not 
bargo  act,  .1809,  eh.  T2,  was  not  merely  the  cargo  on  IxMird  at  the 
saved  from  repeal  by  the  saying  time  of  committing  the  offence, 
clause  of  the  2d  section  of  the  act.  Ibid, 

TOL.  I.  88 


ktfolraMsj,  for  he  had  no  time  to  FINES  AND  PENALTIES, 

plead  BQch  plea  ia  the  oricioal  1.  Hie  proTisions  of  the  30th 

fioit.                                  llnd.  feoU  of  the  act  of  March  2,  1709* 

3.  Qucre,  In  such  case*  if  an/  ch.  liS,  apply  to  Tesseb  arriTing 
execution  ought  tohaveiMued  on  at  a  port«  whether  the  arrival  be 
the  original  Ju^gvent,  until  after  a  Tolontary  or  by  stress  of  weather. 
fctre,./acsas  agpinst  the  administra-  or  the  port  be  the  intended  port  of 
t«r.                                   lirii*  discharge  or  not. 

4.  Of  the  English  practice  in  d-  UrSted  States  vs.  WMet.  392 
ting  in  execntora,  to.         ttrid.  2.  Penalties  under  the  embargo 

5.  Equity  will  enforce  against  act,  1808,  ch.  8,  arer  to  be  sued  for 
the  executors  of  a  deceased  part-  within  the  time  limited  by  the 
imr,  or  Joint  contractor,  payment  statute  of  limitationii,  1790,  ch.  9 ; 
of  a  bill  of  exchange,  where  the  and  not  by  the  act,  1799,  ch.  128« 
survivors  are  insolvittt.  sect*  89,  or  the  act,  1804,  eh.  40. 


^   vs.jK<in«endaL630  UnitsdSUUesw.  M<i^.    397 

See  Bill  in  £<iuiTv  2.  See  Cribcks  and  Misdbmsam* 

Covbmaut  1, 2.  oas  2, 3. 

fiAMueas  1. 

EXECUTORT  DEVISE.  DscLAaATioif  1, 2. 

See  Dkvise.  Plbadito  6,  7,  ^  9,  Id* 

li,  12. 

FACTOR^  Verdict  1 , 2. 

1 .  What  words  amount  to  an  au^  Embaeoo. 
thority  to  take  up  money  on  credit.  Non-Intbeooobsx. 

Chomqua  vs.  MuonSt  id.    342  .  EffnoLLBD*  te.  Vbssbuu 

2.  A  factor  is  not  only  bound  to  Fobfbitubes. 
good  faith,  but  to  reasonable  dili- 
gence.  lf,^refore,heselltoone  FOREIGN  ATTACHMENT, 
who  is  insolvent  or  dooMfal,  and  |.  a  debtor  to  a  paMersbip 
fte  tet  upon  reasonable  dihgence  eanoot  be  field  as  tmstee  filr  the 
asight  have  been  known,  he  is  an.  gerend  or  joint  debtof  One  of  the 
swerable   for  the  less.    In  such  Mrtners. 

ease,  the  sale  will  in  law  be  deem-  ^  iMnimrn.  Oarkam  k  id.    367 
ed  a  sale  on  accoant  of  the  factor, 

Bwrmt9. PkUHpt.    360  _ 

3.  The  mere  relation  of  princi-  FORFEITURE. 

pal  and  factor  does  not  conBne  the  h  A  fi)rfeitare  is  not  purged  by 

ririit  of  the  latter  to  recover  for  n   purchase  made  under   a  mU 

advances  to  the  mere  fond  deposit-  knowledge  of  the  facU  inducing 

ed  with  him.    Soch  advanees  are  such  forfeiture ;  or  of  such  facU,  as 

made  on  the  joint  eredit  of  the  were  suMeient  topot  thepartyoO 

Ihnd  and  person.                     Und.  hiquirr.          The  Plwgkbay .    41 

4.  Of  a  &ctor  mBceedli^  his  <m^  2.  Under  the  8th  sect,  of  the 
ders  in  sfainoMnts.  coasting  act,  1793,  ch.  8»  no  mr- 

IluFnmtiemidCmgo.    445  feiture  is  incurred  for  proceeding 

en  a  foreigpi  voyaget  unless   the 

FARTHER  PROOF.  vessel  have  actnally  broken  ground 

1.  In  cases  of  frandnknt  co»-  with  an  intention  to  commence 

cenlment  wmA  folBilication  of  pn-  suchavoyage.         tUMia,    43 

pers,  tether  proof  is  not  allowed.  3.  The  forfeiture,  in  such  case, 

TheLherpeolP^dui.    613  doeanot  attach,  nntil  the  vessel 

See  Pni»  h  ^  ^i  20«  21, 3I».  has  aettially  quitted  the  port*  with 


U6  fABLE,  kt. 

u  iotont  to  prvceed  on  nich  lor-  14.  Tbe  act  of  1906,  cb.  91,  ^v 

tiga  T07ue.  plied  to  mil  goods  of  Britith  bwh- 

Tlu  I^utiAihip  and  Cargo.    45  hctnre,  altboagh  imported  into  a 

4.  Of  tlie  meaning  of  "  Tonipi  neutral  conntcy  befbre  tke  p*HitiK 
TOjage,"  Id  the  8th  sect,  (rf  t£e  oftbatact. 

eouting  act.  Ten  Hogiheaii  ifRmm.     1S> 

llu  Lark  md  Cargo.     SS  BrigRtue.                           211 

Tlu  T%rte  Brofher*.     142  tfi.  A  bo«a,fiJe  parchsMr,  wit^ 

5.  Of  tbe  meanlni;  of  "foreign  ont  notice,  is  protected  agtinrt  an 
TOMel,"  intheetb  Eect.  of  tbe  em-  antecedent  forfeiture  to  the  CTmbrf 
bMgo  act,  18W,  ch.  8.  Stata.                      Tlu  lUan.     US 

l\tSaa^  and  Cargo.    SS  16.  Property  fbrfeltdd  mtder  a 

6.  A  penal  itetnte  take*  elect  nooiclpsl  law,  bat  eaptared  in  a 
from  lt«  pMtoffi,  where  no  Other  trade  irith  tbn  enemy,  was  cen- 
time it  fixed,-  and  fgnoranee  «f  tts  demned  to  the  canton,  and  tbe 
exiBtetMG  is  no  kgafexeuit  for  a  ri-  claiin  of  tbe  I/niM  iStitIa  was  re- 
oiation.                    TkeAnn.    62  jected.        "neBafid.             Sas 

7.  WberathecluDiaDtssetupa  TktSt.Limrence.  413 
special  defence  againrt  a  forfeit-  Tin  AUranitr.  544 
ore,  tbe  omit  probanH  lie*  mi  -  TluJoteph.  Mi 
them ;  and  if  such  defence  be  not  See  Ekbakso  6, 9. 
satisfactartty  made  oat,  coodemna-  £iiiu)u,ni,  &c.  Tisbei.b  1, 
tioD  will  go.  2.  4,  fi,  6,  T,  9.  10. 

T1uS\i»i  Stifle-     104  JcKiniiCTiai)  3.    ^ 

8.  A  registered  veise)  is  within  Noh-Istebcodbs^  3- 
tbe  prohibitionn  of  the  3d  sect,  of  Pbiii:  31,  41. 

the  act  ffth  January,.  ItOB,  cb.  8.  Ixrauu*tow2;3,  4,  5. 

That  leetloD  was  not  repealed  by 

the  act,  1808,  ch.  91,  or  act  of  2Sth  FREIGHT. 

Jnne,  1809,  ch.  9.                    Ibid.  1.  Freight  ii  not  a  proper  item 

9.  Under  the  3d  sect,  of  the  act  of  ttamage  for  an  illegal  eaptnre, 
IBOB,  ch.  8,  tbe  retoni  m^  was  where  the  vojage  has  not  bees 
not  affected  with  ferftiture.    Ibid.  kNt  by  soch  capture. 

10.  Under UwSOthaecl.  of  the  TluLw^.  3tf 
act  ITM,  ch.  138,  the  anhding  of  2.  Of  the  master's  doty.  wbec« 
fbrm^  goods  ezcepdii^  $400   in  tbe  ship  needs  repain. 

raloe  witbodt  a  permit,  operates  a  Trott  It  al.  ti.  JFmJ.    44S 

Ibrfbitare  of  the  Tesset,  although  SeeCiPTOuS. 

Oot  actually  broaght  insachvosEel  Satr-Owiraa.  I,  S. 

from  a  foreign  port,  bot  trang-ehip- 

ped   into  her  on   the  bomewaid  HABEAS  CCHtPUS. 

Toyage.           Hie  Harmony.    123  See  Bin.  1. 

11.  Avessel  railing  toan  inter- 

jlet«d  port,  unleu  by  permission  IMPORTATION. 

ofthePresideot, on  the  public  ser-  1.  TocMntitnteantM^OTttltw^ 

Tice,  was  liable  to  Ibrfeitare,  no-  there  nmat  be  »  Tiriantajy  anini 

der  tbe  3d  sect,  of  tbe  act,  1809.  wtthfn  scMne  port,  with  Intent  ta 

eb.  9.                     HuWaip,    140  unhide  tbe  cargo.    An  iBTohMary 

12.  Of  the  kind  of  neeeerity,  arrival,  by  stress  of  weather,  dees 
which  eicnses  frnm  forfeitnre.  not  coostitate  an  iBmortatksi. 

TheArgo.    \0a  Tu  Marjf  4Bti  Cvrgo.        8M 

13.  Of  the  dUtinctuw  between  Tke  BattonmtdCmrgo.  83a 
*'forfeitnreE"  and  '■  penalties"  UniUdSlalu -n.  ArnM.    tUt 

l'ni$tdSm*$it.Mmn.    177  UnitcdStefo  ti.  LMnty.    3» 
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2.  A  coiniw  into  port  with  a  least,  rofer  to  some  sobfiistingstat- 
oargo  is  frmafdait  evideiice  of  im-  ate  authorizing  the  foiieiture. 
portation.                               Ibii.  JIuNanc^,    67 

3.  Goods  of  British  growth,  al-  6.  A  mere  conclusion  of  an  in- 
though  not  liable  to  duties,  were  formation,  **  against  the  form  of 
prohibited  from  importation  by  the  statute,"  will  not  cure  the  de* 
the  act,  1809,  ch.  91 .  feet  of  material  averments,  to  shew 

Tfteiftfarf.    237  that  aforfeituie  has  accrued.  Ibid. 

4.  The  act,  1805,  ch.  78,  does  6.  In  an  information  on  the  3d 
Dot  Taiy  the  general  law,  as  to  sect,  of  the  act,  18^,  ch.  72,  the 
what  constitutes  an  importation.  time  of  receiving  the  act  at  the 

The  Bo9UmQind  Cargo,    239  port,  where  the  ofience  was  alle- 

6.  At  what  time  an  importation  ged  to  have  been  committed,  and 

is  complete.  also  of  the  notice  to  unload,  were 

Unked  Staiet  ts.  Jrnold.          348  material  and  trarerseahle. 

UnitedStaies  vs.  lAndtey  ^  al.  3^  J%e  BoUna  md  Cargo.    7.5 

6.  What  constitutes  an  impor-  7.    In  such  'm  information,  it 

tation  is,  when  aU  the  facts  are  was  also  neoMl|rf  to  state  special- 

given,  a  question  of  law.  |y  the  notice  ^en,  and  to  whom. 

United  States  Yn.Carlion.    400  :>                       Ilnd. 

See  Duties  1, 2,  3.  8.  An  hifot^ation  in  rem  was 

anthoriaed  b74iie  act,  1809,  ch.  72. 

INDICTMENT.  .:                        ^^' 

IfM  indictment  clmi^ge  the  per.  u^goLVENCY. 

Jury  to  be  committed  at  the  Cir-    •^^y^^^'^y^*'  

«it  Court,  held  on  the  19th  day  ^J"  jS^^^^S^fSS^ 

of  May.  aod  the  re<^rd  shew  thi  ^r'^iS^  "  ^„*SS^f^"* 

«^».^  4I  i,-«^  K-^«  i.«ij  «.i  «ii^  t/»wt«cfiiWlM,astoitscitiaens. 

»A  day  of  May.  the  ranance  is  ^  g^^^  y^^  independent  of 

t                Murder  ^^  ^^"^  ^  *^  ***^®  ^^^^  *^  ^ 

J  uRisDicTioN  4.  ^^  ciUscns,  is  good  cveiy  whew. 

llrid. 

^      INFORMATION.  Quere^  of  the  effect  of  such  a  dis- 

1 .  A  prosecution  imder  the  act,  chai^,  where  the  parties  are  eiti- 
1809,  ch.  72,  sect.  1,  maj  well  be  Ecnsofdifierent  states.  /Md. 
bj  information.  3.  The  discharce  of  a  citiien 

•     UmUd  States  ts.  TKfenn.    3  from  his  debts  under  the  insolvent 

2.  infonnations  in  retn  are  not  act  of  i2Aod^>Jflaiid,  is  no  discharge 
crimiflld  proceedings,    ^non.    24  of  a  contract,  which  was  made  and 

3.  SembUt  tliat  in  an  informa-  to  be  executed  in  a  foreign  coun- 
tion  for  a  forfeiture  under  the  8th  tnr. 

sect  €i  the  coasting  act,  1793,ch.  Fan  ReimsJ^hrs,  Kane  ^aL    371 

8,  it  is  material  to  allege,  that  the  4.  llie  insolvent  act  of  iUods- 

▼essel  proceeded  firalln  some  porter  Island  extends  to  discharge   the 

place.  pvty  fro™  debts  and  contracts  not 

like  FnendsMfOfid  Cargo.    45  jet  due,  and  the  bar  created  there- 

4.  An  InformatiA  for  a  statute  by  applies  to  the  debt  or  contract, 
forfeiture  should  conclude  **against  in  whatever  court  it  is  sued. 

the  form  of  the  statute,*'  or,  at  SkUffdm  ts.  WheaMk.    441 


SeerAOTMX.  4.  Wbetbw  tto  Cii>nit  Ciittt 

fliLL  u  E«viTT  1,  8.  0fUMl7ni<M[5(a(«<liu>iriMlKtM« 

ComrmmoB  Z.  over  cooutmi  law  ofieoeea  ipinrt 

Exw)irfgU,JK.l,a,S,a.  t^  UniMSmtt. 

Co-P«kTBBM7.  IMfadfiWan.Cooli^v-    4as 
8«e  Cbuu*  Aao  MmnMiAi* 

IHSPBCTOB.  aa*  !■ 

1.  An  Mwp«d«r  ii  u  offloer  of  AfpulI. 

the  cMten*.   the  otwtnction  of  EksokI. 
vbaai  U  u  oSsDCe  withla  tba  7lit 

ncUoB  or  the  act,  ITtW,  ch.  18B.  JURY. 

He  hadarigbtto  go  on  boardof  1.  WbereamnoliutMobM* 

>■▼   *Mi^   to   diwoTOT  if  tar  tried  bj   ■  jsij  in  tfae  lAstriet 

goods,  he  wen  bden  oa  tmra,  Court,  Uiere  caDoot.  evea  nppao- 

ecMtTV7  to  tin  anbargoutt  t  and  Ing  an  appeal  ■»•  be  •  new  trial 

ITobitraetad  in  m  doiDg,  an  indict-  bjajurvat  tbe  CiicaitCout. 

Meat  b^ndorwld  Tilt  sectkn.  £'ntMStatMTs.ir«Mmi.   t 

UnifdBMaw».SMn.    2\S  S.  A  direetiok  to  Um jiir7,  "  that 

S.  IT  an  iupector  be  oomtni*-  the  •eremt  malleii  as  prodooad 

flioiiedaiklfwuv.  and  in  the  actual  sadpmtdweronilicinit  to  prove 

execation   of  the  datje«  at  the  the  inne  aforeeaU,  on  tke  part  of 

oAce.  witb  the  knowledge  of  tba  the  plalntifi,"  wa«  held  not  to 

treaBir7deparliiient,itismffiuent  be  ta  inter^eoM  tar  tbe  eonrt 

proof  of  his  beii^  regularlr  ap-  with  the  mrwce  of  the  Joij. 

Boiated,   even   supponing  (whicb  lVtu<jniiaLn.lIttilt43lA.  S3 

may  bedoBbted]  that  the  appro-  3.  So  too,  "that  IT.  oaght  by 

batkn  tf  the  ■ecretarr  of  the  law   (o  be  caaridend  u  tie  aaU 

treaowy  were  neeeaAr  to  nick  A'l  axeut,  la  all  capeeraa  leapect, 

■pe^fie  ai^crintiMnt.             Ibid,  log  tald  resael  and  earns"  onAt 

3.  On  a  trial  br  obatncting  an  to  be  viewed,  at  dedanng  tkele* 

incpector,   it  ii  not  iwceaiiry   to  gal  op«Nration  of  acta,  wfaioi  either 

prodnca  the  ei^leetor'i   eommia-  were  not  qmrtioned,  or  were  kft 

tioD,  who  upolnted  bim.    Proof  to  the Juij  to  determine.    OW. 

that  the  cdiector  acti  la  luch  oi-  See  Vaniai  Facui  1. 

fcc  itfaetf,  ii  Boficieut.  Taanicr  4. 

JOlUSDICnON. 

1.  Every  nation  hat  ezckulve  LAWS  OP  NA'HONS. 
JnrltdicUm  aver  the  waten  a^ja-  Bvety  niinn  baa  exehnivw  Jn- 
centto  Itstborei.  to  the  distant  risdictioD  over  the  waten  «|MWt 
of  a  oHUMmihot,  or  marine  league,  to  it«  Aor««,ta  tke  dManeeefa 

BrigJnn.    68.  cauun  ihot,  ar  Martee  leaghe. 

2.  Tbe  coart  haiJuriMHettoQ  ta  ntAtm.  M 
reveoae  caniei,  althoagh  tke  pn^  See  Paia»— Cmroma  Hew- 
pertf  niaed  ma?  never  have  come  nii^^ConviacaTMa. 

into  tbe  poMeasioo  of  lU  offioon.  . 

WlheexcfaeqaK'pnotieeinBi^  LAWS  OP  WAH. 

land.  1.  On  adeduUmKsT  wav,  Ihk 

TluBoliHaMd  Cargo.      76  citiieat  are  mtt  booid  to  rabam 
2,  Tbepboaofaa' 


DittlM  the  oOeBM,  glvei    ordarodbT 
rt  jnriidictien '-  -' 


niscaMof  Ik*  Jmt/k.    Ml 

fWiBUnreannm.  SL  Of  the  right  af  tbe  Mverate 

neOttanUt.    488    powor  <tf  a eooBlir to  nqotra  tM 
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••rvleesofsll  ittdtiMBt  in  time       3.  If  several  persons  conspire  to 

<^war.  Snd,    562  seiae  with  force  and  violence  a 

3.  No  mbjeet  can  legally  com-  vessel,  and  run  away  with  her,  and, 

mit  hostilities,  where  the  sovereign  if  necessary,  to  ki  II  any  per8on,wbo 

has  either  direetfy  or  constmctive-  shall  oppose  them  in  the  execution 

Yj  prahibited  sneh  nets.  of  the  design,  and  death  ensue  in 

Tk^Euimbmt,    663  the  prosecution  of  the  design,  it 

SeePauEi— NsonAi.S"--CAF*  is  murder  in  all  who  are  present, 

voas.  aiding  and  abetting  in  executing 

Trade  with  the  Ehxmy.  the  design.  Ibid. 

GoNriscATioir. 

PmnsinavT  1, 2.  NATIONAL  CHARACTEIL 

Depends  upon  domicll. 
LEX  LOCI.  Tike  Jinn  Grun.     274 

SeeCoRvmAeT.  7%6j9Mpk.  6A5 

LICENSE.  NATURALIZED  CITIZEN. 

1.  Of  ||8  fileet  of  an  «ieny  See  Prub  27, 29,  48. 
UeeBse    to  dZrtroy   the  neutral 

chsncten  TlsJosiy*.    646  NAVT. 

2.  A  pcotection  from  the  ene*  1.  The  oommander  of  a  squad- 
my,  suljeets  the  praperty  of  a  nm,  to  whose  command  a  ship  of 
eitiMD  to  oondeauMtkNi  as  priie.  war  is  attached,  and  under  whose 

J%eMitu    6fM  orders  she  sails,  is  entitled  to  the 

See  Frus  46,  46.  ilag-twentieth  of  all  prizes  made 

by  such  ship,  although  the  other 

LIEN.  part  of  the  squadron  may  never 

See  Attacbmbvt  1.  have  sailed  on  the  cralse,  in  con* 

sequence  of  a  blockade  by  a  su- 

MUMDEU.  perior  Ibrce.  Decatur  vs.  Chew.  606 

1.  To  make  a  nan  a  principal  in  2.  To  deprive  such  a  oomman- 
imrder,  It  is  not  neoeasaiy  that  he  der  of  his  flaf-twentleth  on  aoeeonl 
should  inilet  the  mortal  wound,  of  having  left  his  station,  it  is  in- 
It  is  snflSeient,  If  he  be  present,  dispensable,  that  some  local  stac 
aiding  and  abetting  the  act.  Nor  tlon  should  have  been  assicned 
is  It  neeesssry  that  there  should  be  him.  IbuL 

a  particular  malice  against  the  de- 
ceased.   It  is  sufficient,  if  there  be  NEUTRAL, 
dbliberate  malignity  and  depravi-       1.  What  trade  of  a  neutral  from 
tylntheoonduct  of  the  party.  the  hostile  country  is  considered 
VnUidSiat€iT:KoH.    624  as  affected  with  the  enemy  cha- 

2.  If  a  number  of  persons  con-  laeter.        The  Ann  Green.     274 
spire  together  to  do  an  unlawful       2.   Of  the  captors'    right  to 
act,  and  death  hafqpea  in  the  pro-  freight  on  the  capture  of  nentral 
seootion  of  the  design,  it  is  murder  property.  Pnd. 
in  all.    If  the  nriawfol  act  was  a 

trespass,  the  murder,  to  aflbct  all,  NON-INTERCOURSE. 
asBst  be  done  In  the  prosecution  of       1.  The  President's  proclamation 

tte  design.     If  thfljnnlawful  act  of  the  9th  of  August,  1808,  was 

be  a.  felMiy,  it  wmae  murder  In  without  legal  operation,  and  did 

all,  although  the  death  happen  coW  not  revive    the   non-intercourse 

latm%«  or  beside  the  principal  aet  of  Ist  of  March,  1609,  ch.  »l. 
dfl^in.                              MM.  Th^Orono.    137 


BG9  TABLE,  Ac. 

2.  Goods  of  British  grovtb,  of  a  patent,  be  Dot  taken,  Hill  tk« 
altbcNij^  not  liable  to  datiei,  were  pfttaat  is  valid.  Ibii. 
prafaibited  from   importation  b;        4.  No  defect  or  coDceafanent  io 
the  act,  1 809,  cfa.  91 .  a  ipeciScation  is  sufficient  to  avoid 

ThtMan.    237  a  patent,  unless  it  be  triUaKoitt* 

3.  If  Britisb  goods  were  put  on  dectist  the  fubiU.  Ibid. 
board  a  Tefisel,  with  intent  to  im-  5.  Counsel  fbes  Gh-  praeerating 
portthniii  ioto  the  Unittd  Statu,  the  rait  are  do  proper  item  of 
they  were  forfeited  under  tbe  act,  damage  in  an  action  tat  Tiolatioa 
1B09,  ch.  91,  whether  the  owiw  of  a  patent  Ibid. 
lutended  to  violate  the  act  or  not.        6.   The  original  inrentor  oT  a 

TV  BaOon  and  Cargo.  239  machine,  wbo  has  reduced  bit  iu- 
10.  Property  forfeited  under  Tentionio  practice,  a  entitled  to 
this  act,  bat  taken  coming  from  an  a  priority  OT patent  riglit,  althongb 
enemy's  port,  was  condemned  to  Babsequeotly  tbe  sanie  nm-hiim 
the  captors.  Qiure,  If  this  act  ma;  Imto  been  inrented  bj  ana- 
nas merged  in  the  declaration  of  tberpenon.  Woodattk  rs.  Par- 
war.  Tke  Rapid.  295  ku.  ^  ^  438 
7.  Quere,  if  tbe  first  inrentw 
NOTICE.  *»'"'  •'"^  "^  ""ESL^ia 

mant  of  bu  debttr'i  cbuM.   no        a.  Wh>t  MmliaKs  lie  idonlUr 

possessioDhaymgbofinUkeoiinder  „  j  ""■,  ^Ti-^^L^-pIr^-. 

!v^      I     )if„T„  £,  .1  .„    teii_  ordiTeraitjoItwo  machines,*),* 

tte  grant.  Jtfwfor  &  «i.  vs.  IT^  to  give  or  take  away  the  right  to 

*^-  *^^  a  patent.  Aid. 

9.  If  an  inventor  make  a  gifl  of 

ORIGINAL  COGNIZANCE.  bis  invention   to  tbe  public,  and 

See  CniHES  anu  MisouiBa-  suffer  it  to  go  into  g«l>eral  use,  be 

mtas.  cannot  ailerwards  rosiime  tbe  in- 

rention,  and  hold  a  patent.     JM. 

PATENTS.  10.  In  an  action  Ibr  a  violation 

1.  If  the  patentee  has  sold  out  ofa  patent  right,  the  plaintiff  ran 
a  moiety  of  his  patent  right,  a  recover  for  actual  damagti  enif, 
joint  action  lies,  by  himself  and  and  not  for  a  vindictive  reeo^ 
his  assignee,  for  a  violation  of  it.  pease.  lUi. 

^kitUmon  vs.  CuUcr.     429         11.  If  a  axrot  the  patented  ntf 

2.  The  making  of  a  gratented  chine  be  proved,  tbe  measure  of 
macbine  Ht  for  use,  and  with  de-  damages  is  the  value  of  the  use, 
sign  touseit  forproRt,  in  violation  daring  the  time  of  the  user.  Nei- 
of  the  patent  right,  is  of  itself  a  tber  tbe  price,  nor  the  axpnae  of 
breach  of  the  patent  right,  for  making  the  mactiioe,  is  a  propw 
which  an  action  lies;  but  where  measureof  damages.  Ibid. 
only  a  making  without  nser  is  12.  In  on  action  on  a  patent 
proved,  nominal  dam^es  only  are  right,  the  jilK  are  to  find  single 
to  be  given  to  the  plaintiff.  damages,  an^Be  court  will  treblo 

Ibid.    S.  C.    473  them.  Ibid. 

3.  If  the  oath  required  by  the  13.  The  sale  of  tbe  molmab  of 
patent  act  previous  to  tbe  issuing  apatented  machiaot  bj  a  sberift 


in  an  ezeeatidn  against  the  owner,  bond,   tke  praintiif  may  relieve 

is  not  sach  a  sale,  as  subjects  the  himself  hy  praying  it  to  be  en-> 

sheriff  to  an  action  for  an  infringe-  rolled.                                Ibid, 

ment  of  the  patent  right.  3.  The  court  will  go  back  to  the 

Sawin  vs.  GwU,    485  first  error  in  the  pleadings,  and 

give  Judgment  accordingly.  Ibid. 

PAYMENT.  4.  If  a  plea  of  performance  be 

See  Contract  6.  ^^  narrow,  or  contain  a  flat  nega^ 

tive  pregnant,  it  is  bad — as  where, 

PENALTY.  ^  ^  action  on  the  13th  sec.>(^ 

SMO  iiuiBs,sc.  averred  "  that  when  leaving  the 

i>i?D  mn-r  P^^  '^^*  (^^  vessel)  did  not  pro- 

«    u  K I .  ^^^  ^^  any  port  or  place  in  Oreai 

Whether  peijnry,  committed  on  BrUain  or  Pranu,  &c.  during  said 

a  hearing  on  a  crimmal  complaint  ^foyage.**                            Ibid, 

before  the  District  Judge,  be  with-  5,    ^  p|^  seeking  to  avoid  a 

iBthew5t,1790,ch.  9,8ec.l8.  ^j,^  fo^   being    illegally  taken. 

United  StaUsy^.CUirk.    497  eotow  <a^t.  should  specially  state 

•^,^ .  ^«  ^i  the  fiu:ts,  which  shew  that  ille- 

nUACl.  gality.                                 Ibid, 

1.  To  constitute  the  oflence  of  0.  If  a  declaration  on  a  penal 
piracy  within  the  act,  1790,  ch.  9,  statute  do  not  conclude  '*  against 
by  *'  piratically  and  feloniously**  the  form  of  the  statute,'*  it  is  a 
ranningaway  withAvesselfpersonal  fatal  omission  on  error — Alleging 
force  and  violence  Is  not  necessary.  **  whereby,  and  by  force  of  such 
UniiedStatei  vs.  7V%^  al,  247  act,**  the  defendant  had  forfeited, 

2.  The  '*  piratically  and  feloni-  ftc.  is  not  sufficient.  Sears  vs. 
ously'*  running  away  with  a  vessel,  UnUed  States,  267 
within  the  act.  Is  the  running  away  7.  If  several  acts  are  mentioned 
with  a  vessel,  with  an  intent  to  in  such  a  declaration,  and  it  be 
eonvert  the  same  to  the  taker's  own  alleged,  that  *'  by  force  of  said 
use,  against  the  will  of  the  owner,  act,"  without  designating  the  par- 
Hie  intent  must  be  animoytiraiidt.  ticular  act,   the   forfeiture  hath 

Ibid,  accrued,  &c.  it  teems  that  it  Is  not 

3.  The  Circuit  Court  has  cogni-  fiital  on  error.  Ihid. 
ssance  under  the  act,  1790,  ch.  9,  8.  It  seems  also,  that  such  a ' 
see.  8,  of  piracy  on  board  of  an  declaration  need  not  specify  the 
American  ship,  although  commit-  uses,  to  which  the  forfeiture 
ted  In  an  open  roadsteiSl,  adjacent  enures ;  and  if  it  allege  it  to  be 
to  a  foreign  territory,  and  within  a  *' to  the  uses  expressed  in  said 
half  mile  of  the  shore.  statute,"  where  several  statutes 

Uniud  States  rs,  Ross.  1^24  have  been  before  mentioned,  and 

SeeMvRDSft.  n^'one  of  them  Is  the  statute, 

tirfaich  expresses  such  uses,  it  is  not 

PLEADING.  foul  on  error.                     Ibid.    ' 

1.  Oyer  of  a  bond  does  not  in-  9.  A  oonchision  of  a  dedaratioa 

chide  oyer  of  Its  condition,  nor  4  of  debt  for  a  penalty  under  a  sta-' 

amoerso.     If  oyer  is  wanted,  It  tnte,  **  against  the   law  in  such 

most  be  prayed  of  each.  ease  made  and  provided,*'  is  not 

UfiUed  States  vs.  Satnyer.    86  a  conclusion  against  thp  form  of  a 

3.  If  the  defendant,  on  oyer,  statute,  and  is  bad  on  error. 

^ses  not  set  oat  the  whole  of  the  '      SmMh  ts.  Uf^^ied  States.    261 

TOii.  1.  84 
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10.  If  two  peul  -«(fincn  are  from  the  Dittrict  Court  of  M^tie, 
described  in  oDe  coDiit,  wid  one  the  Circuit  Coart  nm^,  it  Jnslie* 
penaltj  onlj  ii  longht,  alter  ver-  reqniie,  award  a  Mitm  /aefct  rf» 
diet,  the  dechntloD  will  be  sup-  imvo  triable  at  the  hv  of  tb* 
ported.                                BM.  Clrmit  Coart.      tMUd  SUUt  te. 

11.  ladebtfortbepenaltroftbe  Rmm/tr.  M 
doable  valoe,  oiider  tbe  embu^  6.  A  court  of  error  casnot 
act.  I30S,  cli.  8,  it  need  not  be  award  a  reptetder.  IMrf.  M. 
averred  in  tlie  declaration,  that  T.  Practice,  as  to  panting  com- 
Um  vessel  and  cargo  had  Dot  been  misBioiu  to  take  erideoee  Id  for- 
■nd  could   not  be  Reiaed  for  the  eign  conntries. 

l^nce.                                   Itiid.  Cwminghain  Ts.  Otu.     166 

12.  If  a  declaration  for  a  ttataite  8.  Cansei  of  admiralty  and  mari- 
penaJtj  conclude  *' ^ainat  tbe  time  jDriKdictionnnntlbe  rcmoTed 
toim  of  the  tUMet,"  when  It  ii  from  the  Diitrict  Ccmrt  of  Mmt 
fbunded  on  a  linele  statn 
(oodomemr.  Ktmitk^i 
Staler.                                            SS8  9.  Semth,  that  od  a  baU-hood 

13.  In  u  actkm  of  debt  oa  a  or  ttipnlatioa  Jn^rooit  cannot  be 
bond  for  dotiec  tbe  plea  admit-  rendered  notil  aftM'  twenty  d\yt 
ted  a  certain  ram  to  be  doe  and  fVinn  tbe  decree  'Of  condemnatica, 
unpaid,  and  went  on  to  avtr  eer-  aod  then  in  open  court.  JMriL 
talnlactauto  tbe  reddne  of  the  10.  Under  the  act.  IMW,  eh. »4, 
peaalty.    Itwaahetd  a  bad  plea,  if  tbe  disability  of  tbe   IKstrict 

VnUad  SlaUt  tb.  AmoU.         34S  Judge  terminates  in  bis  death,  tbe 

14.  No  aTerment  ii  admissible  Circuit  Court  must  remand  tho 
to  contradict  tbe  t«nns  of  a  writ-  certified  cauMt  to  tbe  District 
ten  instrument.    Uititti  SMet  vs.  Court. 

Tbampim.  388 

SeeSTATvnorLiMiTATUunl.  

D&CLaaATmn  1,  2.  fendants,  charged  w  JcHRt  cootno 

EiSGDTOul^  1.  3.  tors,   and  ooly  oae  appeared  ;  a 

verdict  bavlng  beee  ftmnd  in  b> 

vour  of  him.   wb«  appeared,  tbe 

Coart  ordered  a  reneral  ju^ment 

that  tbe  phbitiff  take  nothhig  by 

Mrtatiaa  of  goods,  tbe  &e  was  to    bis  writ.     Swtft  atninitlrMae  ti. 

bea«MMedl]7tbecourt,notfeDDd    UvtSmeag Ir Ji.  WT 

a»  a  penalty  by  the  Jury.  13.  As  to  costs  to  be  taxed  on 

UtatedSlatttva.Mma.    3    teveral  eUns   In   one    informa- 

2.  How  far  the  courts  of  the  tioo,  upon  a  rHninioD  of  the  (or- 
VniUd  Stei*$  are  gsTonied  by  tbe    future. 

hws  and  practice  of  the  several  TV  Frmuit  and  Cargo,    453 

States.       UmUd  StaUt  ti.  JToi*-  13.  In  what  cases  the  property 

nm.                                            IB  follows  tbe   ^>pe^  into  the  S»- 

3.  luformationiM  ran  are  not  perior  Court,  ud  is  removed  from 
Arimlnal  proceedings.    Anon.    £4  tbe  custody  aod  control  of  tbe 

4.  The  Circuit  Court  may  grant  biferior.  TV  Orcrfw.  flB 
ameodraents  in  proceedingii  i»  14.  If  an  informer  in  his  libel. 
rem,  taonght  by  ippeal  from  tbe  blend  bis  ri^ts  with  those  of  the 
District  Court.                 8.  C.  22  Vnitei  BbOtt,  in  tbe  manner  of  a 

6.  Onarerenalftf  Judgment  in    vwi  tem  action,  it  is  at  most  bat  ■> 
Mtkn  bron^bywritoforroi    iirefulari^,  Bot  aAatJog  tiw  ■i' 


i^ 


tanot  tin  [n iliim      If  tbe  tberproof isMmaUnMdk>ir«dto 

informer  amaot  t^e  ui;  interest,  the  capton. 

oondeniiiatiaii    irill    pan   to   ttie  HuAimOnaiandCargo.    274 

Unittd  Stout.  S.P.  Tie  Sails  and  Cargo.    «» 

7%e  Cargo  qf  tlu  £m»ilovt.  £63  8.  P.  7^  Rapid  mdOtrgo.  307 

lA.  Of  the  Cleft'*  fees,   Mar-  2.  Papers  not  gireB  up  by  the 

dul's  feec,  and  enitodj  feea,  wbat  captand  crew  on  Uie  first  examiik- 

albwed,  aiid  wbenaclune  on  tbe  ation  in  preparatory  iriil  not  be 

pcopertjr-                7%«  5a%.     401  admitted  afterwarda.    Ifawitneu 

See  ViRDioT  4.  nppre«  material  facta  od  bii  ex- 

EaaoB  3,  4.-  amination  in  pre|wrateT7,  he  thaH 

Appxai.  4.  not  b«pemiitted  to  supply  tbe  de- 

fcot  by  a  stt|q>leiBeBtar7  affidarit. 

For  wsctice  in  prise  causes.  Hie  camnJmiouen  to  take  tbe  ai 


See  Paiu,  Captou,  nrert  on  tbe  ttandiiw  interroga- 

n  -    —  "      -   ■--  Inrini  ifcnnid  mitnim  mil  and  mi- 

Dote  details  of  ^  material  bets. 


PRESIDENT.  tbid, 

1.  Upon  a  declaratioa  of  war,  3.  Hie  naUtHial  daraeter  of  a 

tbe  Precideat  bai  antbori^,  as  in-  |>|*<^  depends  opoo  his  domicU. 

cident  to  his  oAce,  to  empkj  aU  Wbftt  coDstitutee  siicb    domicil. 

the  ii<nial  and  castmiary  meaiMt  A  British  sal^ortdondciled  in  tbe 

acknowledged  bjr  Dm  hw  of  na-  (MW  SltUt,  ihoafjb  temporarily 

tions,  to  carry  it  into  effect.  ahaent  in  a  Biitidi  laland.  Is,  as  to 

neCmrgoifauBmubmi.    fi83  pnrpoMS  of  trade,  b^  to  be  an 

g.  He  mny  tberefore   lawfully  American  merebaat.              Aid. 

autborise  tbe  captare  of  onemy  4.  Tbe  qnestkw  of  raeny  or 

pmperty,  wbererer,  by  the  law  of  friend  deptrnfa  upon  tbe  domlcil  of 

nations,  it  is  liable  to  cMptare.  tbe  party.    A  shipnient  made  to 

AU.  Canada  by  B  Britisb  nMect  dom- 

See  PaisK  3&  iciled  in  tbe   tMltd  ^Mtt,   bat 

tUDporvily  at  Jawaitn,    in   hii 

PRINCIPAL  AND  AGENT.  cbaraeter  as  a  Britirii  nbfecU  U 

1.  What  words  amonst  to  anas'  not  aSected  witb  a  boctile  charae- 
thority  to  take  yp  money  oneredit.  ter.  If  made  In  tiMe  of  peaee,  war 

Cfeofufvo  TB.  Jlfams  It  «J.    34>  bmUiq;  oat  pendlDg  tbe  vcTan. 

2.  Of  claim*  by  agent*  ia  tbo  But  it  I*  othenrlM,  if  nch  ship- 
priie  conrt.    n*  I^bf.       31£  ment  be  made  pendtng  a  known 

naSoIfy.           401  nar.                                        DM. 

The  ^.  LoKtrenu.  4S7  8.  P.  TkeFr^teU.    614 

Sec  Factoi.  fi.  In  general  no  claiin  i*  admit- 
ted. In  priae  caose*.  In  opposition 

FRIV  ATEEBS.  to  tbe  ihip'a  paper*  i  ba»  this  rate 

See  Paiu  37,  38.  is  niaxed  in  faTor  of  ibipmoits 
made  In  peace.                      JbU, 

PRIZE.  6.  A  trade,  whirtisexduslvdy 

1.   Tbe   first  bearing  in  priae  eoofiaed  to  tbe  Milgeeti  of  a  eons- 

eanses  i*  to  be  on  tbe  ship'*  p»-  try,  must  follow  tbe  sitnation  of 

per*,  and  tbe  prq»antory  eridenee  tlist  country  ai  to  peace  or  war, 

oTtbe  crew.    Farther  proof  i*  ad-  and  be  deemed  bo*tlle  or  nevtral 

mitted  only  when  tbeae  |wM«it  a  accordingly  i  and  in  mob  a  trade, 

^ae  of  doabt  or  diSeutty.    Far^  it  i*  immaterial  wbelber  the  Alp- 
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meiit  be  made  io  pea4»  w  war.  16.  «tP«*^  ^«*«J  ^  JJ« 

the  trade  betweeiJim«i«i  and  UniUd  SUUi  by  a  br^  of  the 

CoMda  waa  not  of  this  character.  BOB-importatioD  act*  1809,  cb.  31, 

Ibid,  be  captared  in  a  trade  from  aa 

7.  In  time  of  war,  property  caa-  enemy's  port  to  ^fj^^.f^^^ 
not  change  Ita  character  in  Irawi-    the  captors  are  enUtied  to  it. 

fti;  nor  can  property  shipped  to        ^    „    ^.^   «,   r^«^*«r^  T^ 
become  the  property  of  anenemy,        8.  P.  Tk^  St.  iMmence,  Th^ 

be  protected  by  the  neutrality  rf  ^^'^^.^'^'^Z^ ^^  x^^ 

Uie^ipper.                           iW-  ^«-  ^  ^"^S**  captures  and  dam- 

S.  P.  Tfc«JVwiM^  and  Cargo.  445  ages  therefor. 

8.  In  what  cases  captocs  are  X*s  ^-w^*; ^\? 
entitled  to  freight  on  the  capture  17.  Claims  m  priae  caiises  ^Id 
ofneatralpropertyonboaidof  an  be  made  by  the  parUes  them- 
Enemy's  sfipT^                 IM.  seljes,  if  within  the  jari«lictic«. 

».  The  captort  are  entitled  to  and.  not  by  Bef«  «ieB^-    ^fic 

their  expenses  in  all  cases  of  far*  captors  have  a  right  to  the  »- 

f  hAr  nmnf                              iWd.  swers  of  claimants  on  oath.    im. 

10.*^Of  ihe  evidence  of  papers  S.  P.  TAe  Sui^  md  Cor^o.     401 

invoked  fhim  other  causes,  and  of  S.  P.  The  St.  Ltmfrokce  and  C«^. 

papers  found  on  board  other  ships.  ^   „,^              ...     „^^ 

•^*^                                      Ibid.  18.  Where  an  iiyury  is  alleged 

11.  During  war  all  trade  with  to  the  cargo  aRer  it  came  to  the 
the  enemy,  unless  by  permission  possession  of  the  ^tors,  it  shwU 
of  the  sovereign,  is  interdicted,  be  ascertained  under  the  direction 
and  subjects  the  property  engaged  of  the  priae  court,  by  a  survey  and 
therein  to  confiscation.  appiaisementor(»le. 

S.  P.  The  St.  Lawrence.    467  19.  Captors  have  a  ngbt  to  car^ 

Hu  jiUoimder.                W4  ry  their  priw*  to  a  pw^r  and 

The  Joieph.                      546  convenient  port  for  .a4l««^JP» 

12.  AcitiaenoftheirmteiSfatet  and  are  not  controllable  by  the 
has  not  a  right  to  withdraw  his  revenue  officers.  If  toey  proceed 
property,  acquired  before  the  war.  irregularly,  it  is  at  the  pcn^ 
from  the  enemy's  country,  after  damages.  iwa- 
he  has  lull  knowledge  of  the  war,  20.  Farther  proof  is  never  al- 
without  the  permission  of  govern-  lowed  to  a  party,  who  is  g^ty  or 
nient                                      ^Wd.  fraud  or  iUegaJ  conduct.     It  is 

S.  P.  The  St.  Lmvrence,    467  granted  only  to  honest  ignocanee 

13.  If  a  vessel  be  sent  from  the  or  mJB^©;  „  .  ^  ^_ 
UnHed  States,  after  knowledge  of  TfuSaih^  and  Cargo.  401 
war,  to  the  enemy's  country,  to  S.  P.  I^  Lwerpool  Padcet.  5W 
withdiaw  such  property,  the  ves-  The  Ale^wider.  ^ 
eel  and  the  cargo  are  confiscated  21.  On  farther  proof,  the  affida- 
jugg^  l^Oi                                 Ibid,  vits  of  the  captors  are  admissible 

S.P.  The  St.  Lawrence.    467    evidence,  without  a  release. 

The  AUxamdtT.                 644  _^   ,„^             ...       ,J*T 

Tke  Joeeph.                      «46  22.  Where  a  clami  ^ls  r^ectad, 

14     The  property  of  citiaens  the  claimant  Is  liable  to  p^  all 

taken  trading  with  the  enemy,  is  expenses,  which  have  wanted  m 

considered  as  quasi  enemy's  pro-  consequence  of  his  claim ;  Iwt  not 

_r^y.                                    IMd.  such  as  arise  in  the  cause  mdepeo* 

S.  P.   The  St.  Ixmrenee,  The  Gently  of  it. 

Akxand^,  The  Joseph.  Th^  SoU^  oM  Cargo.    401 
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23.  Oftliecteirk*gflBes,n]ar8hars  311.  A  TOjage  ftom  an  ememf 
fees,  and  custody  fees  s  what  al-  port  with  a  cargo  od  board,  witl^ 
lowable,  and  when  a  charge  on  the  otit  the  license  of  onr  goTernment* 
property.                                Ibid,  Is  of  itself  a  probable  cause  for  the 

24.  A  sfaipmeRt  made  by  an  eoe^  eoptare.  liM. 
my  shipper  t6  his  correspondent  34.  What  constitutes  a  capture* 
in  America^  to  beioBg  to  the  latter*  A  prlae  crew  not  neoessary  to  nar* 
at  his  election,  in  twenty-four  igate  a  captured  ship,  so  as  to  pre^ 
hours  after  arrival,  is  liable  to  con*  serve  the  possessionof  the  captors* 
demnation  as  hostile  property.  if  the  captured  crew  agree  to  nar- 

Tks  PtaneU  andCmrgo,    446  igate-her.    Bnt  the  captured  crew 

25.  In  such  case,   an  election  are  net-by  laweompefled  to  navi* 
made  during  the  transit  will  not  gate  her.        1%^  Almmnder.    GS^ 
merge  the  hostSe  character  of  the  •   d5.  Where  on  the  original  pre- 
proper^.                               Ibid,  paratory  eridenee^the  factofcap- 
26.  When  delivery  on  ball  shall  ture   is    admitted,  farther  proof 

be  or  not.    When  a  sale  decreed  ought  not  to  be  admitted^  to  create 

pendinrtbe  prbceedii^s.  doubts,  as  to  the  &ct  of  capture. 
Th^EuTphTtOet  and  Fronds.  451  iMdL 

Tht  St,  Lanrenee,  473       36.  The  Prendeot's  instmctioii 

27.  A  naturalized  citizen  cannot  of  28th  August,  1812,  did  not  pn>- 
lawfiilly  bring  away  his  property  tect  from  capture  vessels  coming 
from  an  enemy  country  after  a  from  British  ports  with  cafgoes 
knowledge  of  the  war,  without  tiie  put  onboard  long  after  a  full 
license  of  the  goveifiment.  knowledge  of  the  war.  Ibid- 

The  8t.  Lomrence  mnd  Cargo.  467  S.  P.  Tlu  Joseph.    545 

28.  An  obstinate  suppression  of  37.  A  capture  may  well  be  made 
the  ship's  papers,  &c.  coupled  by  a  privateer  of  the  UniiedStates^ 
with  a  voyage  from  an  enemy's  within  three  miles  of  the  shores  of 
country,  is  sidllcieiit  cause  of  con-  the  UnUodStaUs. 

demnation.  Ibid.  The  Joseph,      545 

29.  If  a  party  put  himself  inUir       38.  To  what  captures  the  com- 
nere^  to  return  to  his  native  coun-  missions  of  privateers  extendi 
try,  he  is  already  deemed  to  have  Ibid* 
assumed  the  native  character.              39.  Captures  bv  non-commls- 

Ibid,  sioned   vessels  belong  to  the  go- 

So,  if  he  be  a  naturalieed  citieen,  vernment  Imd. 

uid  returning  to  his  acquired  coun-        40.  A  cargo  belonging  to  ene- 

try.  ThePrancit.    614  mies,  and  found  in  our  ports  at  the 

30.  On  the  oridnal  hearing,  if  breaking  out  ofa  war,  is  confiscable 
the  character  and  origin  of  the  jure  be&,  without  ai^  special  act 
captured  property  be  in  question,  ofGongressanthorizins  the  seizure, 
the  court  should  order  a  survey  TheCargoqfSkip  &mdnus.  563 
and  report.  41.  If  a   party   filing  a  libel 

The  Liverpool  Packet.    513  against  property,  as  prize  of  war, 

31.  If  a  claim  be  founded  in  II-  is  not  entitled  to  It,  condemnation 
legal  conduct,  it  must  be  rejected,  will  go  to  the  United  States ;  and 
aiM  ifiroch  illegality  be  a  cause  of  the  like  law  prevails  on  a  suit  in 
municipal  forfeiture,  and  not  yurs  rem,  by  an  informer,  whose  title 
beUU  the  property  will  be  con-  fails,  under  a  municipal  seizore. 
denmed  to  the  United  States.  Ibid.  ,Ibid, 

32.  In  what  cases  fkrtfaer  proof  42.  All  property  captured  in 
U  allowed  to  captors.  Ibid,  time  of  war  belongs  to  the  govern- 
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coort  vpoB  «i  alkpd  sale  since  sospend  proeefei  In  the  conrts  of  the 

the  war.  United  States^  as  to  its  citizens. 

The  Cargo  qfthe  Ermdoui.    563  Babcock  vs.  IFeston.    168 

See  AssioNMSiTT  1,  2,  3,  4.  See  BANKHupn. 
Attachment  2. 

STATUTE  OP  UMITATIONS. 

SALVAGE.  1.  It  is  a  good  replication  to  a 

1.  TheamoaBt  of  salvage  rests  pleai)f  the  statute  of  limitations, 
in  the  sound  discretion  of  the  that  the  plaintiff  is  a  foreigner, 
eourt.  By  what  mle  it  is  to  he  and  luis  never  heen  within  the  lim- 
measured.    'jhfson  rs.  Prior,    133  Its  of  the  state,  where  the  suit  is 

2.  In  Order  to  entitle  to  salvage,  brought. 

as  upon  a  recapture  t>r  rescue  from  Vkom^pm  vs.  Mason  Sr  al,    342 
an  enemy,  the  property  must  have 

been  taken  from  the  actual  or  con-  STATUTE  OF  FRAUDS, 

structive  possession  of  the  enemy.  See  Co-Partjicrs  4. 

Tlu  Ann  Green,    274  

STATUTES 

SEAMEN.  1.  Of  the  time  when  a  stat* 

1.  The  act,  1700,  ch.  29,  regn-  ute  takes  eifect. 

lating  seamen  In  the  merchants*  7^  Ann,    62 

service,  does  not  apply  to  foreign  VmUdStatet  vs.  Arnold.    ^5S 

seamen  on  hoard  of  foreign  ships.  2.  Of  the  construction,  where 

ExparU^DOHveraSal,    474  the  same   act  is  prohibited  and 

2.  A  wairant  of  commitment  punished  by  two  different  sections 
tinder  that  act  should  be  in  the  of  the  same  statute. 

name  of  ihe  United  States.       Ibid.  Tke  Industry.    116 

3.  Of  the  construction  of  penal 

SEIZURE.  statutes.                        Ibid.    117 

See  Collector  1 , 2, 3.  The  I^amnowf,    127 

PLXADive  11.  4.  In  what  cases  a  subsequent 

Jurisdiction  3.  statute  repeals  a  prior,  relating  to 

the  same  subject  matter. 

SHERIFF.  The  Argo.    154 

See  Attachment  2,  3.  5.  How  far  a   general  statute 

Patents  13»  shall  be  construed  to  affect  eon- 
tracts  made  in  foreim  countries. 

SHIP-OWNER.  ran  Reinu^k  ys,  Kane  6f  a/.  377 

1.  The  owner  of  a  ship  has  no 

ri^t,  without  necessity,  to  change  STATUTES 

the  vehicle  of  conveyance  of  goods  cited  and  commented  on. 

diipped  on  freight. 

Trott  Sr  aL  vs.  fFood.    443  Statutes  or  the  United  States. 

2.  An  usage,  to  control  this  gen- 
eral principle,  should  be  so  uniform  1789,  c.  20^  { 11,  Crimes,  &c.  490 
and  general,  that  persons  engaging  -.-_  {  14,  Habeas  Corpus. 
In  the  trade  may  be  considered  as  2,  494 
eontracting  with  a  reference  to  it ;  ■  }  21>  22,  Appeals,  &g. 
otherwise,  it  ought  not  to  affect  the  6,  ZX 
fights  of  the  pa^es.              Rid.  ■ — 6  24,  Reversals,     101 

■  I  31,  Death  of  Parties, 

VTATB  LEGISLATURE.  163 

1.  A  State  Legidaiune , cannot  i                 }  32^  Amendments,  22 
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178^  d.  2a  {  34,  SUte  Laws,  381 

■  Jarisdiction,  83 
1790,  €.  9,  CriJiieB,  kc.  49^,  827 
-*—  c.  29,  SJeuaen,  474 
1792,  c.  36,  5  4,  Custody,  81 
1793»  c.  8,  CoutSjis  Vesselft, 

43, 45, 56,  233,  £37 

■  }  27,  Seizures,  78,  note. 

{32,  Illegal  TnUfic,  118 

c-  11,  —  Patents,  429 

1797,  c.  67,  Mitigation  of  Penal- 

ties, 183 

1798,  c.  86,  Discbargivg  Debtors, 

36,  37 

1799,  e.  128, )  27,  Unlading  Goods, 

114,  123,  208 

j30.  Reports,        392 

"  i  32.    Proceeding   te 

Foreign  Ports,  210,  244 

■  {  50,  Landing  Goods, 

114,  123 

{65,  Sneing  Bonds,  35 

— ^— —  {  TO,  Seixares,  78 

■  {  71,  Onus  Probandi, 

191,  215 

■  {  89,  Bail  Bonds, 

227,  476 
i  91,  Distribntion,  183 
432,  479,  485 
508 
9 
6 
244 


1642,  Appeals,  14 

1787,  5th  Maidi,  29 

1793,  26tli  FebraarT^,  83 


SraTims  nr  BB«9n-lsK.Ain». 

StaUte  of  Limitations,  344 

of  Forelgpi  attachment, 

371 
■        itf  Iniolvent  D^btocs, 

Bholish  Statutbs. 


Magna  Chaita, 

13  Kliz.  c.  5, 

12  Car.  2,  c.  18, 

16  and  17  Car.  2,  e.  8, 

7  and  8  Will.  3,  c  22, 

8  and  9  Will.  3,  c.  11, 

12  Geo.  1,  c.  28, 

13  Geo.  1,  e.  4, 

9  Geo.2,c.35, 


579,  581 
423 
290 


290 
16S 


556 
80 


1800,  c.  25, 

—  c.  33,  Navy, 

1801,  c.  75,  Appeals,  kc. 
1803,  €.  93,  Appeals,  4ec. 
1805,  c.  78, 
1808,  c.  8,  Embargo, 

26,  51, 58,  62,  104, 150 

c.  66,  112,  131 

1800,  c.  9,  140,  145 

e.  72,  Exportation,  3, 75, 177 

■         c.  91,  Non-intercourse, 

86,137,151,181,188,208, 

211,237,239,541 

—  c.  94,  338 

181 1,  c.  96,  Non^interconrse,    541 

1812,  c.  102,  War  Declared, 

540,669,582 

c.  107,  Priyateers,   540, 559 

c.  129,  Trade  with  the  En- 
emy, 543 
•— —  c.  112,  Double  Duties, 

348«  365 

1813,  e.  56,  British  Licenses,    543 
<**^—  e.  175,  Restoration  of  Pro- 

piertj,  613 


SUMMARY  JUDGMEWT. 

1.  On  a  bond  or  stipulation  in 
the  admiralty,  for  secnriog  ths 
property,  a  summary  ju4gmeit 
may  be  rendered. 

The  JWgaiar.    14S 

2.  SembU,  that  ona  bond,  taken 
pursuant  to  the  89th  sect,  of  ths 
actl799,  ch.  128,  Judgment  cannot 
be  rendered  Until  after  twen^ 
days,  and  then  in  open  court. 

Me*Latan  vs.  DhUedStaia.    217 


SUPPRESSION  OP  PAPERS. 
S66PntsB28. 


SURETPT- 

ItisDoobjeetiott  to4te  8iloviB| 
of  an  amendment,  in  an  M 
■tion  m  rem,  that  it  mjght 
the  rights  of  sureties. 
Tke^ 
SeeBnsDl. 
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TRADE  WITH  THE  ENEMY.  CSACE. 

1.  Dsriog  war  all  tnde  with  tktt  1.  Wlist  magB  will  cmtral  » 
encmjr,  unless  bj  pcrmiiiiioii  of  the  genenl  principle  of  b.w. 
soTereigo,  is  iaterdicted,  and  Mib~  TnO «  ml.  -n.  Waoi.     M3 
jGcts  the  propert;  engued  tberrin 

to  ooii&eatioD.  VENIRE  FACIAS. 

The  Rapid.                  SB5  On  a  rnvenal  of  Jod^acat  !■  M 

Tht  St.  hmtrenu.      407  »otioi)  IntM^t  by  writ  of  emr 

Th£  AVa*niix.          544  from  the  Ditlilet  Court  of  Miiv, 

TA<  JotepA.               549  tbeCircnit  Court  nn^,  ir>Mini 

TV  Mar^.                  fl2D  require,  amrd  a  aMV«  /aciu  «k 

2.  A  citiieD  (^  the  ITitlled  fumo  triable  at  the  bar  of  the  Qr- 
Sfolei  has  not  a  ri^t  to  withdraw  cnit  Court. 

his  property  acqaired  before  the  VmttiSt^m  r*.  Smtger-     86 

war.  from  tlie  enemj's  country,  a^ 

ter  lie  has  fhll  knowlei^e  of  the  VERDICT. 

war,    witbont   the    pertnisslon  of  1.  In  debt  for  the  ikable  rahie 

goverameDt.        Tkt  BmfU.     SBS  ander  the  3d  sect,  of  the  embargo 

3.  II' a  vessel  be  sent  from  the  act,  9  Jan.  1808,  eh.  S,  if  thejorr 
UnUed  Slata.  after  knowledge  of  SodaTcrdktfbr  a  specific  cam,  it 
war,  to  withdraw  sncfa  property,  is  to  be  coiuidered  at  the  doofik 
the  vessel  and  cargo  are  conGsca-  Tahie  ot  the  Teuel  and  cargOi  no- 
ted jure  belli.                         Jbii.  htm  the  contrary  appeon. 

i.  TbepropertyofciUzeutakeD  CVoutc.  UmUdSta/et.  20 
trading  with  the  enemy  is  coniid-  2.  WhereaitaUitegiret  thepar- 
ered  as  fuati  eoeiny'i  property,  ty  doable  or  treble  oanugea,  the 
and  as  snch  is  condenmed  to  Um  Jarr  may  6nd  the  (itwle  damwes, 
captors.                                       IbU.  and  Uie  Court  will  double  or  traMa 

6.  A  trade  to  a  neutral  port  i*  them.  And  a  leneral  verdict  will 
not  itlcEal,  although  the  poblic  be  deemed  for  H>vle  damages,  nn- 
enemy  derlTe  beneht  thereby,  nn-  Ian  the  contrary  appear.  Bat  a 
less  such  trade  be  carried  on  in  verdict  (br  the  double  or  treUa 
connexion  with,  or  sohMrvient  to,  damaget  will  bugood.  if  ezpreulT 
hostile  intereiti  and  policy.  ao  fbiuid.                                    Ibid. 

THe  lAvtrpool  Padut.    513  3,  If  the  «uit  he  in  the  name 

e.  If.  after  a  knowledge  of  the  of  the  "  Uniled  Stata   of  Amer^ 

war,  an  American  veMelgo  to  an  ita,"    and  the  verdict  find,  that 

enemy  port,  and  take  in  a  cai^  the  defendant  Ii  Indebted  to  the 

there,  the  vessel  and  cargo  are  I7flthd5(atM,  It  lEnOIcleat. 

liable  lo   cnniiscation  for  trading  fi'eon  vi-  United  Stattt.           2S7 

withtfaeeoemy.  8.P. SmitkYt.  UniUdStatti.  201 

The  AUxmdtr.      SOS  4.    It.  before  the  verdict  be  ai- 

7\(  Jotepk.           Mfi  creed  on,  one  of  the  Jury  separata 

7.  And  the  vessef  is  liable  to  nvm  his  follows  by  mistake,  and 
capture  for  nich  cause  on  her  re-  afterwards  rejoin  them,  and  the 
turn  voyage  to  the  Uniled  StaUt.  verdict  la  then  found.  It  la  in  the 

The  Joweph.    S45  discretion  of  the  Court  to  allow 

8.  The  necessity  of  takii^  in  a  the  verdict  to  itand. 

car^,  to  pay  expenses,  can  form  no  BumOri.Phiaipi.    360 

legal  exense  in  snch  a  caie.  AmE.  See  Puunua  10. 
See  PEint  36. 
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erO  TABLE,  te. 

« 

WILL.  whetber  it  does  ss  to  any  beqaeHs^ 

1.  The  decimratioiM  of  the  tes-  Ibid^ 
tator  before  and  at  the  time  of  4.  Evidence  of  other  writings  pm^ 
making  a  will,  and  afterwards,  if  ed  by  witnesses,  and  also  of  wit* 
ao  near  as  to  be  a  part  of  the  nesses,  is  admissible  to  shew,  that 
ret  gestae^  are  admissible  to  shew  the  pecnliarities  in  an  alteration  is 
fraud  in  obtaining  the  will.  But  a  will,  are  sneh  as  the  partj  fre- 
not  declarations  at  any  distance  of  qnentl  j  used  in  liis  ordinary  hand- 
time  after  the  will  has  been  exe-  writing.  Ibid, 
cuted,  especially  where  the  will  6,  Cfif  the  rules  to  be  observed  in 
has  always  been  in  the  testator's  the  constraction  of  wills.  What 
possession,  words  give  a  fee  simpte. 

SmUh  TS.  Fenner,    170  LiffeU  vs.  Hopkvfn*    4d4 

2.  The  declarations  of  the  testa-  6.  A  will,  after  contestation  and 
tor,  as  to  his  inUrdion  to  alter  his  probate,  was  mislaid,  and  after 
will,  and  being  prcrvuled  upon  not  nine  yean  a  copy  was  allowed  to 
to  do  so,  are  not  admissible  to  be  read  to  the  jurv,  in  a  real  ab- 
shew  that  the  will  was  frandnlenth^  tion  for  part  of  the  land  devised  hi 
prevented   from   being  revoked,  the  will. 

there  being  no  act  or  attempt  8fmuritux.yn.Sp0nicw.    628 

•hewn  to  revoke  the  will,  te.  7.  Q^tre^  if  the  probate  of  a  wUI 

IbiL  in  jRWe-lsIand  be  not  conclusive, 

X  An  alteration  of  a  pecuniary  as  well  as  to  real  as  personal  ea- 

legacy  in  the  will,  by  the  lecatee  tate  ?                                     Mi- 

or  a  stranger,  does  not  avoid  the  See  Divub  U^ 
will  as  to  other  bequests.    Qmre^ 


ERRATA. 

Page.  line. 

7  27  for  or  read  and. 

11  28  for  diiifmJUl^  read  <lc/!naii»ely. 

26       for  gmtral  damages,  read  single,  in  the  oarpnal  fioto. 

73  12  for  iveU  read  perka^s. 

81    6  dele  that. 
115  23  dele  and. 

118    4  from  the  bottom,  for  art  read  »er«. 
120  32  fi>r  thfim  read  a  speej^  ptifmAifWftf . 
126  29  after  tk\%  insert  aUegatUm. 
152    2  for  or  read  oimI  so  mticA. 
150  25  for  sAodow  rekl  shade. 
227    1  for  debate  read  dotiM. 
265  27  for  nor  read  not. 
288  28  for  wot  6eJonftng  read  Hi  beiong. 
322  17  after  copftire  iBsert  a  (.)  begin  And. 
—  24  dele  (;)  insert  a  (.)  begin  Nor. 
326  14  dele  (;)  insert  a  (.)  begin  Beeidee. 
360    4  for  noHdng  read  noiwWutanding. 

407  18  for  him  read  himtelf. 

408  19  for  t/Utr  read  our. 
412    2  dele  (:) 

429    7  from  the  bottom,  for  ^read  or. 

444  11  for  ffMif  read  were. 

452  22  for  ihe  read  this. 

463  21  after  nN>nb  insert  were. 

465  14  dele  or. 

478  16  for  stocA;  read  stake. 

558  17  for  their  read  its. 

574  22  dele  (.)  after  admiralhf,  and  insert  (;) 

577  19  for  imprefsed  read  pressed. 

582  16  for  on  read  in. 

584  20  for  admitted  read  administered. 

593  10  from  the  bottom,  for  eoM  read  sAouU. 

617    8  for  impressed  read  pressed. 

N.B,  In  justice  to  the  Printers,  it  is  proper  to  state,  that  la 
sevBral  of  the  above  instanees  the  work  is  printed  conformably 
the  manuscript,  in  which,  from  the  haste  in  which  the  r 
part  of  it  was  written,  some  enors  and  omissions  had  occv 
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